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William  Bbidenbbckxb,  president  of  the  Frankfort  Bank, 

VB.  LiBEBTY  L.  LOWKLL. 

Where  a  bank  places  notes,  of  which  it  is  the  holder,  in  the  hands  of  an 
indorser,  to  be  used  by  him  in  obtaining  an  indemnity  from  the  maker,  it 
thereby  consents  to  be  bonnd  by  the  indorserli  acts,  and  to  that  extent 
constitutes  him  its  agent ;  notwithstanding  the  indorser,  in  maldng  nse  of 
the  notes,  acts  on  his  own  behalf,  and  for  his  own  indemnity. 

The  cashier  of  a  bank,  as  its  executive  ofScer,  has  authority  to  take  such 
measures  for  the  security  and  eventual  collection  of  a  debt  as  he  deems 
proper,  and  to  act,  in  reference  to  the  collection  or  compromise  of  the  same, 
according  to  the  general  usage,  practice  and  course  of  business. 

Ih  the  absence  of  evidence  that  a  cashier  of  a  bank  was  restricted  in  his 
authority,  it  will  be  assumed  that  a  transmission  of  promissory  notes  held 
by  the  bank,  to  an  indorser,  to  enable  the  latter  to  obtain  an  indemnity 
from  the  maker,  was  within  the  scope  of  his  authority. 

It  is  not  necessary  that  the  indorser  should  be  constituted  the  agent  of  the 
bank  by  formal  letter  of  attorney.  It  is  sufficient  that  he  is  put  in  possession 
of  the  notes,  with  apparent  authority  in  respect  to  them,  to  make  him  the 
agent  of  the  holder. 
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Under  snch  circumstaDceSi  an  between  the  maker  of  the  notes  and  the  bank, 
the  latter  is  bound  by  the  acts  of  the  indoraer,  in  respect  to  the  notes  placed 
in  bis  hands,  as  well  by  reaso^i  of  the  anthority  necessarily  and  expressly 
conferred,  in  Tiew  of  the  purpose  for  which  the  notes  were  sent,  as  by  rea- 
son of  the  apparent  authority  with  which  the  agent  was  clothed,  and  upon 
the  faith  of  which  the  maker  had  a  right  to  act.  . 

Where  a  bank,  for  the  purpose  of  enabling  an  indorser  of  notes  held  by  the 
bank,  to  obtain  pa3rment  or  security  from  the  maker,  transmitted  the  notes 
to  the  indorser,  who  thereupon  made  an  arrangement  with  the  maker,  by 
which  property  was  transferred  to  the  indorser  for  the  payment  of  the  notes, 
and  the  latter  were  surrendered  up  to  the  maker,  to  be  canceled ;  and  tho 
bank,  on  being  informed  of  what  had  been  done,  accepted  a  part  of  the 
fruits  of  the  arrangement,  without  objecUon,  and  had  never  repudiated  the 
transaction,  or  reclaimed  the  notes  j  H  was  held  that  the  bank  had,  by  such 

* 

subsequent  acts  and  acquiescence^  ratified  the  acts  of  the  agent. 

In  such  a  case,  if  the  principal  does  not  intend  to  abide  by  the  acts  of  bis 
agent,  he  should  dissent,  and  give  notice  within  a  reasonable  time.  If  ho 
liBulls  to  do  so,  an  assent  to,  or  ratification  of,  the  acts  of  the  agent  will  be 
presumed. 

Although  the  couTeyance  of  the  pr<$perty  is  made  to  the  agent,  directly,  and 
not  to  the  bank,  yet  by  the  transfer  a  trust  is  created,  for  the  payment  of 
a  debt  due  to  the  bank ;  and  the  fund  thus  proyided  belongs  to  the  bank, 
and  may  be  controlled  by  it.  But  the  debt  is  not  discharged,  as  between 
the  bank  and  the  maker  of  the  notes. 

A  specific  fund  is  dedicated  and  set  apart  by  the  debtor,  and  received  by  the 
creditor,  for  the  payment  of  the  debt ;  and  if,  upon  a  sale  of  the  property, 
it  proves  insufficient  to  satisfy  the  debt,  the  debtor  will  be  personally  liable 
for  the  deficiency. 

Where  an  arrangement  is  made  between  debtor  and  creditor,  by  which  the 
former  gives  a  new  security  upon  property  exceeding  the  amount  of  the 
debt  secured,  in  value,  and  receives  back  the  evidences  of  his  indebtedness ; 
there  being  at  the  time  a  general  fund,  or  security  by  mortgage  upon  real 
estate,  embracing  all  the  debts  of  the  debtor,  but  insufficient  to  pay  the 
whole ;  the  effect  of  such  an  arrangement  is  to  make  the  specific  security 
the  primary  fund  for  the  payment  of  the  debt  specifically  secured  by  it,  and 
to  postpone  the  right  of  that  debt  tp  participate  in  the  general  fund,  until 
the  specific  fund  has  been  exhausted. 

Where  the  intent  of  the  parties  to  a  mortgage  is  to  provide  a  security  for  all 
the  debts  of  the  mortgagor,  and  not  to  secure  one  debt  by  the  mortgage, 
and  then  to  secure  the  next  debt  incurred  upon  the  residue  of  the  mortgage, 
but  rather  that  all  shall  stand  aa  if  contracted  at  the  same  time,  the  debta 
must  share  ratably  in  the  Aind  realized  from  the  security ;  without  regard 
to  priority  of  date. 

Where  a  creditor,  having  several  claims  against  his  debtor,  receives  a  portion 
of  the  entire  amount  in  a  Judicial  proceeding  founded  upon  them  all,  aa  upon 
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the  foreclosure  of  a  mortgage  given  to  secure  all  the  debts,  the  law  will  ap- 
ply such  money  as  a  payment  ratably  upon  all  the  claims.  The  creditor 
has  no  right  to  apply  it  to  the  satisfaction  of  some  of  the  demands — especially 
to  the  payment  of  a  debt  for  the  payment  of  which  a  specific  fund  has  been 
provided — ^to  the  entire  exclusion  of  others. 

Where  money  is  received  by  a  bank  upon  the  foreclosure  of  a  mortgage  given 
to  secure  to  the  bank  the  payment  of  all  paper  then  held,  or  thereafter  to 
be  held,  by  it,  upon  which  the  mortgagor  should  be  liable  as  maker,  iodorser 
or  acceptor,  the  cashier  has  no  right,  without  authority  from  the  directors 
of  the  bank,  or  the  knowledge  or  assent  of  the  mortgagor  or  his  indorsers, 
to  appropriate  such  money,  or  any  part  thereof,  to  the  payment  of  notes  of 
the  mortgagor,  indorsed  by  such  cashier,  to  the  exclusion  of  other  notes  of 
the  mortgagor,  held  by  the  bank. 

In  such  a  case,  the  indorsers  of  other  notes  of  the  mortgagor,  held  by  the 
bank,  have  a  right,  legal  as  well  as  equitable,  to  share  ratably  in  the  fhnd 
and  security  provided  generally  for  the  debts  due  the  bank ;  and  this  right 
cannot  be  affected,  or  impaired,  by  any  act  of  the  bank  or  its  officers. 

The  fact  that  money  received  by  a  cashier,  as  such,  upon  a  sale  of  mortgaged 
premises,  for  a  debt  due  the  bank,  has  been  kept  by  him  nominally  sepa- 
rate fh>m  the  funds  of  the  bank,  and  that  it  stands  to  his  individual  credit 
on  the  books  of  the  bank,  will  not  authorise  him  to  appropriate  the  same  to 
the  payment  of  a  portion  of  the  debts  secured  by  the  mortgage,  to  the  ex- 
dnsion  of  the  rest. 

The  agents  of  a  bank,  occupying  a  confidential  relation  towards  it,  cannot  act 
as  such  in  matters  in  which  they  have  a  personal  interest 

Where  the  cashier  of  a  bank  has  been  employed  by  an  indorser  of  paper  held 
by  the  bank,  to  look  alter  his  interests  and  see  that  he  shares  equally  in  a 
security  provided  for  the  benefit  of  all  occupying  a  similar  position,  and  be 
has  undertaken  to  act  in  that  capacity,  it  will  be  a  fraud  upon  his  principal 
if  he  appropriates  the  funds  in  such  a  manner  as  to  exclude  him. 

Where  a  fund,  thus  raised,  is  in  the  possession  of  a  bank,  if  the  law  does  not 
appropriate  it  to  the  payment  of  the  several  debts  due  the  bank,  ratably, 
the  debtor  not  having  appropriated  it,  the  creditor,  alone,  can  make  the 
application. 

In  such  a  case  it  is  the  right  of  the  creditor  to  make  the  application  of  a  pay- 
ment in  such  manner  as  he  pleases ;  prorided  he  makes  the  election  within 
a  reasonable  time,  and  the  application  made  is  not  inequitable 

But  it  is  inequitable,  in  respect  to  the  debtor,  as  well  as  to  other  sureties,  for 
the  creditor  to  apply  the  ftmd  in  hand  to  a  debt  for  the  payment  of  which  a 
specific  fund  has  been  provided. 

If  a  person  authorizes  another  to  assume  the  apparent  right  of  disposing  of 
prc^rty  in  the  ordinary  course  of  trade,  it  must  be  presumed  that  the  ap- 
parent authority  is  the  real  authority ;  and  he  may  bind  his  principal,  within 
the  limits  of  the  authority  with  which  he  has  been  apparentiy  clothed,  with 
respect  to  the  subject  matter.    Per  Allek,  J. 


12         OASES  IN  THE  SUPREME  COURT. 

Bridenbecker  v.  Lowell. 

— c 

\  A  genertl  agenoy  is  therefore  constitnted,  not  \>j  the  anthority  which  tho 
agent  actuallj  receives,  fh)m  his  principal,  bat  by  that  which  the  latter 
allows  the  agent  to  assame.    Per  Allbn,  J. 

THIS  action  was  brought  against  the  defendant  as  an  in- 
dorser  of  a  note  for  $1000,  made  by  one  Gates,  dated  July 
23d,  1855,  and  payable  in  ninety  days  from  date.  In  Sep- 
tember, 1856,  the  Frankfort  Bank  held  notes  of  Qates  indorsed 
by  one  Etheridge,  to  the  amount  of  about  $2300,  a  like  note 
indorsed  by  one  Chipps  for  $500,  notes  indorsed  by  Pomroy, 
the  cashier  of  the  bank,  for  about  $1000,  and  the  note  in  suit. 
There  had  been  paid  to  the  bank,  or  to  Pomroy,  the  cashier, 
from  the  avails  of  a  chattel  mortgage  which  had  been  given 
to  Etheridge  to  secure  him  against  his  indorsements,  and  which 
had  been  assigned  by  him  to  the  bank,  $524.50.  There  was  ' 
also,  afterwards,  and  after  the  arrangement  with  Etheridge 
hereinafter  mentioned,  paid  to  the  bank  or  its  cashier  $2220.50, 
the  amount  realized  from  a  mortgage  upon  real  property, 
given  August  10th,  1855,  by  Gates  to  the  bank,  conditioned 
"  to  pay  to  the  said  bank  all  paper  then  held  or  thereafter  to 
be  held,  by  the  said  bank,  upon  which  the  said  Gates  should 
be  liable  as  maker,  indorser  or  acceptor.''  From  this  $2250.50 
the  note  indorsed  by  Chipps  was  paid,  with  the  consent  of  the 
defendant,  and,  as  it  would  seem,  of  all  parties  interested. 
In  September,  1856,  Gates  having  removed  to  Wisconsin,  and 
Etheridge  being  also  in  that  state,  the  cashier  of  the  bank,  at 
the  request  or  suggestion  of  Etheridge,  inclosed  and  sent  to 
him  by  mail  the  notes  of  Gates,  indorsed  by  him,  with  a  state- 
ment of  all  the  indebtedness  of  Gates  to  the  bank,  to  enable 
the  indorser,  Etheridge,  to  obtain  security  from  Gates.  Ethe- 
ridge commenced  an  action  on  the  notes,  in  the  courts  of 
Wisconsin,  in  the  name  of  the  bank,  and  attached  or  gar- 
nisheed  the  property  of  Gates  to  answer  the  debt  Thereupon 
Ghites  conveyed  to  Etheridge  certain  real  property  in  Wiscon- 
sin, absolutely,  and  suffered  him  to  take  some  $500  in  money 
which  was  subject  to  the  attachment,  and  took  from  him  an 
agreement  that  in  case  he  should  realize  more  than  enough, 
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iVom  tbe  sale  of  the  land  conveyed,  to  pay  the  amount  owing 
to  the  Frankfort  Bank,  (having  reference  to  the  debt  for  which 
Etheridge  was  liable  as  indorser,\and  tKe  expenses  incurred 
by  him  in  relation  thereto,  he  would  pay  the  surplus,  if  any, 
to  said  Gates.  The  suit  was  thereupon  discontinued  and  the 
notes  delivered  to  Gates.  The  money  received  by  Etheridge 
on  this  arrangement,  less  the  costs  and  expenses  of  the  action, 
was  remitted  to  the  bank  and  received  by  it,  and  information 
was  given  to  the  bank  of  the  arrangement,  and  it  acquiesced 
in  it.  Afterwards,  the  $2220.50  was  received,  and  the  Ohipps 
note  paid  out  of  it,  as  before  stated:  At  the  same  time  that 
the  Chipps  note  was  paid,  Pomroy,  the  cashier,  paid  from  the 
S2220.50  two  notes  of  Gates,  held  by  the  bank  and  indorsed 
by  him,  for  $500  and  $300,  respectively ;  the  three  notes,  in- 
cluding interest,  amounting,  in  the  aggregate,  to  $1383.45. 
The  application  of  the  money  by  the  cashier  to  the  payment 
of  the  notes  indorsed  by  l^imself,  to  the  exclusion  of  the  oth- 
ers, was  on  his  own  motion,  and  without  authoYity  from  the 
directors,  of  the  bank,  or  the  knowledge  or  assent  of  Gates  or 
the  defendant.  In  December,  1856,  Etheridge  took  the  place 
of  Pomroy  as  cashiet,  and  on  the  day  before'  he  entered  upon 
the  duties  of  his  office  he  and  Pomroy,  witl^out  the  knowledge 
or  assent  of  the  directors  of  the  bank,  or  the  defendant,  or 
Gates,  applied  $657.13  of  the  $2220.50  to  the  payment  of 
Etheridge's  liability  to  the  bank  as  indorser  for  Gates  upon 
the  notes  delivered  up  to  be  canceled ;  leaving  $180.12  still 
unappropriated,  of  that  fund.  Pomroy  paid  Etheridge  of  this 
$80.56,  and  balanced  Gates'  account  which  was  overdrawn  to 
the  amount  of  $157.56. 

The  action  was  tried  before  a  referee,  and  upon  the  trial, 
and  at  its  close,  the  defendant  claimed,  in  various  forms,  to  be 
entitled  to  some  benefit  or  allowance  in  discharge  or  reduction 
of  his  liability  on  account  of  the  fund  received  by  the  bank 
from  the  real  estate  mortgage,  and  also  urged  various  other 
defenses  which  it  was  claimed  were  established.    The  referee 
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gave  judgment  for  the  full  amount  of  the  note  and  interest, 
and  from  that  judgment  the  defendant  appealed. 

a.  Early  for  the  appellant. 

F.  Kematiy  for  the  respondent. 

By  the  Court,  Allen,  J.  The  defendant  insists  that  the 
referee  erred  in  holding  that  Etheridge  was  not  the  agent  of 
the  plaintiff  for  the  settlement  of  the  debt  in  suit  with  Gates 
in  Wisconsin,  and  that  the  same  was  not  satisfied  and  dis- 
charged by  the  arrangement  then  made.  Had  Etheridge  un- 
dertaken to  compromise  and  discharge  the  note  in  suit,  it 
might,  at  least,  have  been  plausibly  argued,  upon  the  evidence, 
that  he  was  the  authorized  agent  of  the  plaintiff  in  that 
behalf,  with  full  power  to  treat  and  act  in  respect  to  it. 
There  was  some  conflict  of  evidence  upon  the  question  wheth- 
er the  note  in  suit  was,  in  truth,  taken  into  consideration  and 
provided  for  in  the  settlement  which  was  made  between  Eth- 
eridge and  Gates ;  and  if  it  had  depended  entirely  upon  the  oral 
evidence,  the  rrferee  might  well  have  found  that  this  note  entered 
into,  and  formed  a  part  of,  the  consideration  for  the  transfer 
of  property  then  made  by  Gates  to  Etheridge.  Especially 
might  this  have  l^n  so  found  if  the  plaintiff  is  right  in  his 
claim  that  the  transfer  to  Etheridge  was  only  by  way  of 
security,  and  not  in  discharge  of  Gates'  former  liability.  The 
several  indorsers  for  Gates,  including  the  then  cashier  of  the 
plaintiff,  up  to  that  time  and  for  some  time  subsequent  there- 
to, had  acted  in  concert,  with  a  view  to  th^  mutual  benefit 
and  protection  of  each  other,  and  in  contemplation  of  a  di- 
vision of  the  final  loss.  Etheridge  testifies  that  after  taking 
the  conveyance  in  Wisconsin  he  told  the  defendant  that  the 
property  would  pay  the  x  entire  indebtedness  of  Gates,  into 
about  $1000,  and  that  deficiency  he  and  the  defendant  with 
Pomroy,  would  pay  in  equal  parts,  after  the  sale  of  the  property 
and  the  application  of  the  proceeds.    Pomroy  says  that  the 
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defendant  always  wanted  the  moneys  recovered  applied  pro 
rata  on  the  several  liabilities^  and  that  he  never  dissented 
from  that  proposition :  and  that  he  only  consented  to  the  ap- 
plication of  the  moneys  to  the  payment  6f  the  liability  of 
Etheridge  on  condition  that  an  arrangement  should  be  made 
between  the  defendant  and  Etheridge  satisfactory  to  both, 
and  that  he  consulted  the  defendant  about  the  payment  of 
the  Chipps  note  because  he  might  be  interested  in  the  appli- 
cation of  the  funds.  That  the  defendant  was  away  from 
home  a  great  deal  of  the  time,  and  left  the  matter  with  him 
(Pomroy)  to  protect  his  interest,  so  far  as  he  could,  and  see 
that  he.  fared  like  others.  A  statement  of  all  the  indebted- 
ness  of  Gates  to  the  bank  was  sent  at  the  time  the  notes  sur- 
rendered were  transmitted  to  Etheridge,  and  was  exhibited  at 
the  time  of  the  arrangement.  But  the  written  memorandum  of 
the  parties  will  control  the  oral  evidence  and  the  other  circum- 
stances of  the  case,  and  to  arrive  at  the  agreement  of  the  parties 
all  the  papers  executed  by  them  at  the  time  of  the  arrangement 
and  as  evidence  of  its  terms,  must  be  read  together.  The  paper 
given  by  Etheridge  to  Qates  and  Phillips,  (who  was  associated 
with  Gates  in  some  way,  and  as  it  would  seem  liable  with 
him  for  the  debt,)  is  general  in  its  terms,  and,  subject  to  a 
verbal  criticism,  is  sufficiently  comprehensive  to  include  the 
entire  debt  of  Gates  to  the  bank.  By  it  Etheridge  agrees  to 
account  for  the  property  transferred,  after  the  payment  of  the 
amount  due  and  owing  to  the  Frankfort  Bank  and  the  ex- 
penses incurred  by  him  in  relation  to  it  He  had  incurred 
DO  expenses,  so  far  as  appears,  except  in  relation  to  that  part 
of  the  debt  for  which  he  was  liable  as  indorser.  But  this 
alone  would  not  restrict  and  limit  the  general  description  of 
the  debts  provided  for,  to  that  one  class.  The  paper,  howev- 
er, executed  by  Gates  and  Phillips  at  the  same  time  ^and  as  a 
part  of  the  same  transaction,  specified  the  notes  which  made 
up  the  amount  of  the  indebtedness  they  were  owing  the 
Frankfort  Bank,  and  to  secure  which  they  had  given  the  deed 
of  land,  and  the  notes  indorsed  By  Etheridge  and  surrendered 
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on  that  occasion  are  the  only  notes  referred  to.  These  papers, 
making  together  a  single  written  agreement  of  the  parties,  ex- 
clude from  the  arrangement  the  note  in  suit.  The  referee  was 
therefore  right  in  deciding  that  Etheridge  did  not  undertake 
to  act  for  the  bank  in  respect  to  this  note.  The  other  ques- 
tions relate  to  the  effect  of  the  dealing  by  Etheridge  in  respect 
to  the  notes  indorsed  by  him  and  surrendered  to  Gates,  upon 
the  rights  of  the  defendant  and  his  liability  in  this  action. 
No  objection  was  taken,  upon  the  trial,  to  the  sufficiency  of 
the  answer,  or  to  any  defense,  in  whole  or  in  part,  legal  or 
equitable,  established  by  the  evidence,  for  the  reason  that  it 
was  not  warranted  by  the  pleadings,  and  the  decision  of  the 
referee  is  made  upon  the  merits  and  not  upon  any  technical 
ground  that  might  have  been  obviated  by  an  amendment. 
The  objection,  therefore,  taken  for  the  first  time  upon  this  ap- 
peal, to  the  answer,  cannot  prevail,  even  if  it  had  been  well 
taken  on  the  trial.  The  referee  was  asked  to  decide  that 
Etheridge  was  the  agent  of  the  bank  in  reference  to  all  the 
notes  which  he  had  at  the  time  of  the  settlement  at  Madison, 
and  that  those  notes  were  canceled  and  given  up  to  Gates,  in 
consideration  of  the  property  then  and  there  turned  out  by 
Gates,  and  that  sufficient  money  remained  in  the  bank  to  pay 
the  notes  in  suit,  if  it  had  been  properly  applied.  That  the 
notes  having  been  paid  at  Madison  it  was  improper  to  pay 
them  again  out  of  the  proceeds  of  the  property  in  Herkimer 
county ;  and  that  the  funds  transferred  on  the  books  of  the 
bank  by  Pomroy  and  Etheridge  to  pay  those  notes,  were 
still  in  the  bank  applicable  to  pay  this  note.  Tho  case  con- 
tains a  prolix  statement  of  fact6  found  by  the  referee,  but 
he  does  not  definitively  pass  upon  the  agency  of  Etheridge  as 
a  question  of  fact  He  merely  states  the  circumstances,  and 
the  acts  of  the  party  in  detail,  and  then  says  that  he  was  not, 
and  did  not  act,  as  the  agent  of  the  bank  in  any  other  way 
than  as  stated^  in  the  narrative  of  the  circumstances.  As  mat- 
ter of  law  he  decided  that  Etheridge  was  not  the  agent  of  the 
bank  at  Madison,  but  acted  for  his  own  indemnity  as  indors- 
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er  of  the  notes  sent  to  him,  and  that  the  bank  had  never  rat- 
ified the  acts  of  Etheridge  in  respect  to  such  notes. 

It  is  true  that  Etheridge  did  act  on  his  own  behalf  and  for  his 
own  indemnity,  but  it  is  no  less  true  that  the  bank,  by  placing 
the  notes  in  his  hands  to  be  used  in  obtaining  that  indemnity, 
consented  to  be  bound  by  his  acts,  and  to  this  extent  consti- 
tuted him  its  a^nt.  The  cashier  of  the  bank,  as  its  execu- 
tive officer  having  charge  of  its  whole  moneyed  transactions 
in  paying  and  receiving  debts,  and  discharging  and  transferring 
securities,  had  authority  to  take  such  measures  for  the  secu- 
rity and  eventual  collection  of  the  debt  as  he  deemed  proper, 
and  to  act  in  reference  to  the  collection  or  compromise  of  the 
debt,  according  to  the  general  usage,  practice  and  course  of 
business.  {Story  on  Agency^  §  114.  Minor  v.  Mechanics^ 
Bank  0/ Alexandria,  1  Peters^  46.  Dunlap'a  Foley  on  Agen- 
cy,  156,  n,  1.)  In  the  absence  of  evidence  that  the  cashier 
was  restricted  in  his  authority  it  will  be  assumed  that  the 
transmission  of  the  notes  to  Etheridge  for  the  purpose  men-r 
tioned  was  within  the  scope  of  his  authority.  It  was  not 
necessary  that  Etheridge  should  be  constituted  the  agent  of 
the  bank  by  formal  letter  of  attorney.  It  was  sufficient  that 
he  was  put  in  possession  of  the  notes,  with  apparent  authority 
in  respect  to  them,  to  make  him  the  agent  of  the  holder. 
That  his  interest  was  identical  with  that  of  the  holder  does 
not  detract  from  his  authority,  but  rather  strengthens  the  ap- 
parent authority  with  which  he  was  clothed.  There  was  an 
implied  authority  deducible  from  the  nature  and  circumstances 
of  the  act  of  the  bank  in  sending  the  notes  to  Etheridge.  By 
the  act  of  the  bank  Etheridge  was  clothed  with  the  apparent 
right  of  disposing  of  them,  and  in  such  case  it  will  be  assumed 
that  the  apparent  authority  is  the  real  authority.  (Story  on 
Agency,  §§  93,  94,  228,  81.)  If  a  person,  authorizes  another 
to  assume  the  apparent  right  of  disposing  of  property  in  the 
ordinary  course  of  trade,  it  must  be  presumed  that  the  ap- 
parent authority  is  the  real  authority;  and  he  may  bind 
his  principal  within  the  limits  of  the  authority  with  which 
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he  has  been  apparently  clothed,  ^ith  respect  to  the  subject 
matter.  (Per  Lord  Mlenhoroughj  Pickering  v.  Bushy  15 
Eastj  43.  Johnson  v.  Jones,  4  Barb,  369.)  A  general  agen- 
cy is  therefore  constituted,  not  by  the  authority  which  the 
agent  actually  receives  from  his  principal,  but  by  that  which 
the  latter  allows  the  agent  to  assume.  But  the  authority 
of  Etheridge  to  deal  with  the  notes  as  he  should  think  for 
his  interest  was  express,  and  necessarily  resulted  from  the 
purpose  for  which  they  were  sent  to  him,  to  wit,  that  he 
might  be  enabled  to  secure  himself,  in  whole  or  in  part,  against 
loss  by  reason  of  his  liability  to  the  bank.  He  was  the  only 
responsible  party  to  the  note,  and  as  the  bank  relied  upon 
him,  and  him  alone,  there  was  no  good  reason  why  he  might 
not  be  permitted  to  make  such  use  of  the  notes  as  should  best 
secure  his  purpose. 

Unless  Etheridge  could  control  the  notes  and  coerce  their 
payment  by  suit  against  Gates,  or  n^otiate  and  deal  with 
Gates  in  relation  to  them,  the  hope  expressed  by  the  cashier, 
in  his  letter  transmitting  them  to  Etheridge,  that  he  might 
succeed  in  getting  the  security  he  had  spoken  of,  would  have 
been  a  vain  hope,  and  the  expression  an  idle  one,  and  the 
sending  of  the  notes  would  have  been  a  farce. 

As  between  Gates  and  the  bank,  the  latter  was  bound  by 
the  acts  of  Etheridge  in  respect  to  the  notes  transmitted,  as 
well  by  reason  of  the  authority  necessarily  and  expressly  con- 
ferred in  view  of  the  purpose  for  which  the  notes  were  sent, 
as  by  reason  of  the  apparent  authority  with  which  the  agent 
was  clothed,  and  upon  the  faith  of  which  Gates  had  a  right 
to  act. 

But  if  the  authority,  as  originally  conferred,  was  not,  for 
any  reason,  ample  to  bind  the  bank  to  the  extent  of  the  deal- 
ings of  the  agent,  the  acts  of  the  latter  were  ratified  by  the 
subsequent  acts  and  acquiescence  of  the  principal.  The  bank 
was  advised  of  what  had  been  done,  and  within  a  very  few 
days,  and  as  early  as  October,  1856,  received  a  part  of  the 
fruits  of  the  arrangement,  and  has  never  repudiated  the  trans- 
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action,  or  reclaimed  the  notes.  If  it  did  not  intend  to  abide 
by  the  acts  of  Etheridge  in  the  premises,  it  should  have  dis- 
sented, and  given  notice  mthin  a  reasonable  time ;  and  not 
having  done  so,  an  assent  to,  or  ratification  of  the  acts  will  be 
presumed.  When  the  principals  received  a  letter  from  their 
agent,  in  July,  informing  them  of  what  he  had  done,  and  they 
were  silent  until  October  and  then  for  the  first  time  complain- 
ed, they  were  considered  to  have  waived  any  right  of  action 
they  might  have  had.  (fiairnea  r.  Bleecker,  12  John.  300. 
2  Kent's  Com.  316.  Benedict  v.  Smith,  10  FaigCy  127.)  It 
follows  that  the  bank  must  abide  by  the  acts  of  Etheridge  in 
accepting  the  transfer  of  property  and  surrendering  the  notes  to 
Gates  to  be  canceled. 

It  is  true  the  conveyances  were  to  Etheridge  directly,  and  not 
to  the  bank ;  but  by  the  transfer  a  trust  was  created  for  the 
payment  of  a  debt  due  to  the  bank,  and  the  fund  provided 
belonged  to  the  bank  and  might  be  controlled  by  it ;  first,  as 
having  been  taken  by  its  agent  in  his  own  name,  the  agent  in 
such  case  taking  as  trustee  and  not  in  his  own  right ;  (Torrey 
V.  Bank  of  Orleans,  9  Paige,  663;)  and  second,  as  the  surety 
of  Gates  for  the  payment  of  the  debt,  receiving  security  firom 
the  principal  debtor  to  which  the  creditor  was  entitled.  (Our^ 
tis  V.  Tyler,  9  Paige,  432.  Heath  v.  Hand,  1  id.  329.)  A 
fund  was  then  provided  for  the  payment  of  the  notes  delivered 
up  for  the  benefit  and  by  the  assent  of  the  bank.  Whatever 
may  have  been  the  rights  of  the  bank  as  against  Etheridge  as 
the  indorser  of  those  notes,  as  between  the  bank  and  Gtates 
the  trust  was  for  the  benefit  of  the  bank,  and  upon  satisfac- 
tion of  the  debt  from  the  trust  fund  to  the  trustee,  the  agent 
and  trustee  of  the  bank,  the  debt  would  be  discharged  quoad  . 
the  bank  as  well  as  the  indorser.  That  the  trustee  was  per- 
sonally liable  for  the  same  debt  did  not  affect  his  relation  to 
the  principal  debtor  and  the  creditor,  growing  out  of  the  trans- 
action by  which  the  trust  was  created.  If  this  was  not  the 
effect  of  the  whole  transaction,  as  between  the  bank  and  Gates, 
then  it  must  be  held  that  by  suffering  Etheridge  to  possess 
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and  deal  with  the  notes  for  his  own  benefit,  and  to  obtain  a 
valuable  property  from  the  maker  upon  and  in  consideration 
of  the  delivery  of  them  to  be  canceled,  the  bank  consented  to, 
and  did,  discharge  Gates  from  all  liability  to  it,  and  took 
Etheridge  as  their  sole  debtor — a  view  much  more  fatal  to 
the  plaintiff  than  that  before  taken ;  for  in  that  view  there 
was  from  that  time  no  right  in  the  bank  to  look  to  Gates  or 
his  property  for  the  payment  of  the  debt,  or  to  appropriate 
any  fund  of  Gates  in  satisfaction  of  it.  But  the  just  view  of 
the  transaction  and  its  effect  is  as  before  intimated.  The  debt 
was  not  discharged,  as  between  the  bank  and  Gates.  A  spe- 
cific fund  was  dedicated  and  set  apart  by  the  debtor  and 
received  by  the  creditor  for  its  payment,  and  whether  the  per- 
sonal remedy  against  the  debtor  was  suspended  until  the  trust 
was  closed  and  the  entire  fund  applied  in  payment  of  the  debt, 
it  is  not  necessary  to  inquire.  But  if,  upon  a  sale  of  the 
property,  in  the  execution  of  the  trust,  it  should  prove  insuf- 
ficient to  satisfy  the  debt,  the  debtor,  Gates,  would  be  person- 
ally liable  for  the  deficiency.  The  written  agreement  of  the 
parties  treats  the  debt  as  still  subsisting  and  as  due  and 
owing  from  Gates  to  the  bank,  and  not  as  a  debt  discharged 
and  paid  by  the  transfer  of  the  property  to  Etheridge. 

The  debt  remaining,  it  constituted  one  of  the  debts  secured 
by  and  entitled  to  share  in  the  real  estate  mortgage  given  by 
Gates  directly  to  the  bank,  in  August,  1855,  and  before  any 
of  the  notes  in  evidence  were  made.  At  the  time  of  the  ar- 
rangement with  Etheridge  the  bank  had  foreclosed  its  mort- 
gage and  the  mortgaged  premises  had  been  sold  by  the  cashier, 
Pomroy,  and  were  held  doubtless  in  trust  for  the  bank.  The 
bank  had  realized  no  money  from  the  security,  and  had  not 
appropriated  it  to  any  particular  debt  of  Gates  to  the  bank, 
but  it  was  held  as  security  generally  for  ^^  all  the  debts."  The 
efibct  of  the  arrangement  with  Etheridge  was,  by  giving  a  new 
security  upon  property  which,  as  the  evidence  tends  to  show, 
exceeded  the  debt  secured  in  value,  for  the  notes  delivered  up 
and  canceled,  as  between  the  two  funds  or  securities,  the  one 
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general  and  embracing  all  the  debts  but  insufficient  to  pay  a 
very  considerable  portion  of  them,  and  the  other  specific  to 
secure  a  given  debt,  to  make  the  specific  security  the  primary 
fund,  for  the  payment  of  the  debt  specifically  secured  by  it, 
and  to  postpone  the  right  of  that  debt  to  participate  in 
the  general  fund  until  the  specific  fund  should  be  exhausted. 
It  is  claimed  that  the  cashier  held  the  money  realized  from 
the  sale  of  the  mortgaged  premises,  and  that  it  stood  to  his 
individual  credit  on  the  books  of  the  bank  untQ  the  appropri- 
ation was  made.  But  it  was  received  by  him  as  cashier,  for  a 
debt  due  the  bank,  and  was  the  money  of  the  bank  from  the 
time  of  its  receipt,  notwithstanding  the  breach  of  trust  of  the 
cashier  in  keeping  it  nominally  separate  from  the  funds  of  the 
bank.  The  bank  must  be  held  to  have  received  it  at  the  time 
it  came  to  the  hands  of  the  cashier,  which  was  on  the  23d  of 
October,  1856.  I  pass  by  the  attempted  appropriation  of  over 
$800  of  it  by  Pomroy  without  the  knowledge  or  assent  of  any 
other  person,  to  the  payment  of  a  debt  for  which  he  was 
personally  responsible,  with  the  single  remark,  that  in  case  it 
shall  ever  be  investigated  a  serious  question  wiU  arise  as  to  his 
right,  acting  as  the  financial  officer  of  the  bank,  and  at  the 
same  time  as  the  friend  and  agent  of  the  present  defendant, 
in  relation  to  the  power  to  appropriate  it  to  relieve  himself 
from  a  personal  liability,  and  thus  act  for  himself  and 
his  two  principals,  each  having  distinct  interests  and  the  in- 
terest of  each  being  distinct  and  adverse  to^  his  own.  It  is 
possible  it  can  be  sustained  against  the  equal  equities  of  other 
sureties  as  well  as  against  the  possible  interests  of  the  bank, 
that  might,  if  the  right  of  appropriation  was  vested  in  it,  have 
an  interest  in  applying  it  to  some  debt  of  Gates  not  so  well 
secured  as  that  indorsed  by  Pomroy.  But  it  is  by  no  means 
certain.  As  to  the  residue,  there  was  no  appropriation  of  it 
until  the  16th  of  December,  1856,  and  then  Pomroy  having 
paid  his  debt  without  difflcalty  merely  by  directing  as  cashier 
a  credit  on  the  books  of  the  bank,  Etheridge  came  in  as  cashier, 
and  by  the  same  process  took  to  himself  the  benefit  of  the 
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residue  of  the  fund ;  and  the  debt  to  the  bank  not  being  quite 
sufficient  to  exhaust  it,  he  took  $80.56  in  cash  to  balance  the 
account ;  so  that  even  if  the  present  defendant  had  in  turn 
came  in  as  cashier  the  next  day,  he  could  not  have  had  the 
same  benefits  of  his  office  that  appear  to  have  been  taken  and 
enjoyed  by  his  predecessors.  I  am  of  the  opinion  that  the 
acts  of  Pomroy  and  Etheridge  were  insufficient  to  appropriate 
the  money,  and  that  portion  of  the  debt  of  Gates  which  was  se- 
cured upon  the  Wisconsin  property  and  by  the  Etheridge  trust. 
(1.)  They  were  the  agents  of  the  bank,  occupying  a  confiden- 
tial relation  towards  it,  and  could  not  act  as  such  in  matters 
in  which  they  had  a  personal  interest.  (Story  on  Agency^ 
§  210  et  seq.  Moore  v.  Moore,  1  Selden,  256.)  (2.)  Pomroy 
was  intrusted  by  the  present  defendant  to  look  after  his  inter- 
ests and  see  that  he  shared  in  the  security  equally  with  the 
others ;  and  having  undertaken  to  act  in  that  capacity,  it  was 
a  fraud  upon  the  defendant  to  appropriate  the  funds  to  his 
exclusion.  (8.)  The  fund  was  in  the  possession  of  the  bank, 
and  if  the  law  did  not  appropriate  it  to  the  several  debts  due 
the  bank,  ratably,  the  debtor  not  having  appropriated  it,  the 
creditor  alone,  and  not  the  two  indorsers  acting  in  hostility  to 
the  third,  could  make  the  appropriation. 

But  aside  from  this,  under  the  circumstances  of  this  case, 
the  bank  itself  could  not,  by  the  solemn  act  of  its  directors, 
have  appropriated  any  part  of  this  fund,  realized  from  the 
mortgaged  premises,  to  the  payment  of  the  notes  provided  for 
in  the  Etheridge  trust.  Regarding  the  fund  realized  from  the 
mortgaged  premises  as  so  much  money  paid  by  the  debtor, 
without  indicating  how,  or  to  which  of  the  debts,  it  should  be 
applied,  it  was  the  right  of  the  creditor  to  make  the  applica- 
tion of  the  partial  payment  in  such  manner  as  he  pleased ; 
provided  he  made  the  election  within  a  reasonable  time,  and 
the  application  made  by  him  was  not  inequitable.  (Field  v. 
Holland,  6  Oranck,  27.    15  Wend.  19.) 

Judge  Story  says :  '^  If  the  creditor  has  a  right,  in  any 
case,  to  elect  to  what  debt  to  appropriate  an  indefinite  pay- 
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ment,  it  seems  proper  that  he  should  have  it  only  when  it  is 
utterly  indifferent  to  the  debtor  to  which  it  is  applied,  and 
then,  perhaps,  his  consent  that  the  creditor  may  apply  it  as 
he  pleases,  may  fairly  be  presumed.''  (Story's  Eq.  Juris. 
§  459,  €21)  In  this  case  it  was  inequitable  in  respect  to  the 
debtor,  as  well  as  to  the  other  sureties,  to  apply  the  fund  in 
hand  to  the  debt  for  the  payment  of  which  a  specific  fund  had 
been  provided ;  and  it  was  not  indifferent  to  the  debtor,  for 
by  such  application  he  was  left  liable  to  be  called  upon  for 
immediate  payment  of  the  debt  not  thus  provided  for  and 
paid,  while,  by  a  different  application,  he  was  relieved  from 
his  liability  to  protect  his  indorsers,  pro  tantOy  who  were  not 
specifically  secured,  and  his  property  was  equitably  applied  to 
the  discharge  of  his  debts.  Pothier  lays  down  the  rule  that 
'^  the  application  ought  to  be  made  to  the  debt  for  which  the 
debtor  has  given  sureties,  rather  than  to  them  he  owes 
singly.''  (Story's  Eq.  Juris.  §  459,  c,  note  3.  Marryatts  v. 
WhitCy  2  StarkiCy  101.)  The  honor  of  the  debtor  is  concerned 
in  such  payment  Having  provided  for  the  payment  of  the 
notes  ddivered  up,  he  was  more  particularly  interested  in  pro- 
viding for  the  note  not  thus  protected ;  and  justice  to  the 
parties  bound  for  him  required  the  application  of  the  fund  to 
these  debts,  and  the  creditor  had  no  right  to  make  any  other 
application  of  the  fund.  The  referee  therefore  erred  in  decid- 
ing that  the  moneys  realized  from  the  sale  of  the  premises 
mortgaged  by  Gates  had  been  exhausted  by  being  applied  to 
the  payment  of  the  notes  indorsed  by  Etheridge,  and  which 
were  secured  upon  property  in  Wisconsin. 

But  within  well  settled  principles,  the  defendant,  without 
reference  to  the  Eldridge  trust,  had  a  right,  legal  as  well  as 
equitable,  to  share  ratably  with  both  Pomroy  and  Etheridge 
in  the  fund  and  security  provided  generally  for  the  debts  due 
the  bank ;  and  this  right  could  not  be  affected  or  impaired  by 
any  act  of  the  bank  or  its  officers.  The  note  indorsed  by  the 
defendant  appears  to  have  been  the  debt  first  created  in  point 
of  time,  and  to  have  first  matured  among  the  notes  held  by 
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the  bank,  with  the  single  exception  of  that  indorsed  by  Chipps, 
and  which  was  paid  with  the  defendant's  consent. 

Applying  our  rule  as  laid  down  in  the  books,  to  wit,  that 
if  debts  are  contracted  at  divers  times  upon  the  securities  of 
the  same  farms  or  mortgages,  the  moneys  arising  from  the 
pledges  would  in  such  case  be  applied  in  the  first  place 
to  the  discharge  of  the  debt  of  the  oldest  standing,  (9  CoW' 
en,  777,  note,)  the  whole  fund  would  be  applicable  to  the 
payment  of  the  note  in  suit.  But  the  interest  of  the  par- 
ties was  doubtless  to  provide  a  security  for  all  the  debts,  and 
not  to  secure  one  debt  by  the  mortgage,  and  then  secure  the 
next  debt  incurred  upon  the  residue  of  the  mortgage,  but 
rather  that  all  should  stand  as  if  contracted  at  the  same  time. 
In  such  case  the  debts  must  share  ratably  in  the  ftmd  real- 
ized from  the  security.     (9  Cowertj  supra.) 

Where  a  creditor,  having  several  claims  against  his  debtor, 
receives  a  portion  of  the  entire  amount,  in  a  judicial  proceed- 
ing founded  upon  them  all,  the  law  will  apply  such  money  as 
a  payment  ratably  upon  all  the  claims.  The  creditor  has  no 
right  to  apply  it  to  the  satisfaction  of  some  of  the  demands, 
to  the  entire  exclusion  of  others.  {Gowperthwaite  v.  Sheffield^ 
1  Sandf.  S.  G.  JSep.  416,  affirmed^  3  Oomst.  243.) 

The  moneys  realized  by  the  bank  were  the  fruits  of  a  judi- 
cial proceeding  or  sale  upon  the  foreclosure  of  a  mortgage 
given  to  secure  aU  the  debts,  and  were  therefor*  within  the 
principle  of  this  case.  But  the  security  and  its  application 
must  be  the  same  whether  given  by  the  debtor  voluntarily  or 
obtained  in  invitum.  It  is  a  principle  of  equity  which  con- 
trols and  gives  the  rule  of  law  in  both  cases,  and  as  there  is 
no  distinction  in  principle  there  can  be  none  in  the  rule.  Be- 
fore the  bank  can  claim  to  share  in  respect  to  the  notes  delivered 
up,  the  value  of  the  property,  or  the  proceeds  of  the  prop- 
erty, transferred  to  Etheridge  for  their  payment,  must  be  de- 
ducted. (Gowperthwaite  v.  Sheffiddj  supra.)  Perhaps  a 
suit  in  the  nature  of  a  bill  in  equity  may  be  necessary  to  set- 
tle all  the  equities  of  the  parties.    But  the  judgment  must  be 

•I. 
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reversed  and  a  new  trial  granted,  for  the  reasons  stated. 
Some  part  of  the  fund  was  applicable  to  the  note  in  suit,  and 
must  be  deemed  as  actually  paid  upon  it. 

Judgment  reversed  and  new  trial  granted ;  costs  to  abide 
the  event. 

[OvoNDAOA  Gbnbaaxi  Tbsx,  July  8,  1860.    AUen,  MuUin  and  Morgan^ 
Justices.] 


Chables  H.  Gbeen,  adm'r  &c,  vs.  The  Hudson  Biveb 

Bail  Egad  Company. 

In  an  action  nnder  the  acts  of  1847  and  1849,  to  recover  damages  for  a  death 
caused  by  the  wrongful  act,  neglect  or  default  of  the  defendant,  notwith- 
standing the  discretion  vested  in  the  Juiy,  by  the  statute,  it  is  the  province 
of  the  court  to  give  them  definite  instructions  as  to  what  may  or  may  not 
be  taken  into  consideration  in  estimating  the  pecuniary  loss ;  and  if  explicit 
instructions  are  refused,  when  asked  for,  it  will  be  cause  for  a  new  trial 

In  such  an  action,  brought  by  a  husband,  as  administrator  of  his  deceased 
wife,  to  recover  damages  for  her  death,  loss  of  service  is  a  proper  item  of 
damages ;  and  it  is  not  erroneous  for  the  Judge  to  charge  the  Jury  that  they 
may  take  into  consideration  the  fetct  that  the  deceased  was  an  educated 
and  amiable  woman. 

The  legislature  has  restricted  the  damages  to  a  compensation  for  the  pecun- 
iary loss — a  loss  which  may  be  estimated  in  money.  Hence,  damages  re- 
sulting from  the  loss  of  the  society  of  the  wife  are  to  be  excluded  from  the 
consideration  of  the  jury 

It  is  not  an  action  sounding  in  damages,  in  which  the  Jury  exercise  a  discre- 
tion, and  may  give  a  sokUium  in  respect  to  the  mental  suffering  of  the 
party,  or  a  compensation  for  the  loss  of  eonsoriiunij  as  in  an  action  for  crim- 
inal conversation. 

Where  the  Judge  charged  the  Jury  that  pecuniary  damages,  aiono,  could  be 
recovered  by  the  husband,  suing  as  administrator,  and  that  loss  of  service 
and  society  was  to  be  taken  into  the  account,  as  a  part  of  the  damages ; 
and  the  defendant  took  a  single  exception  to  the  whole  sentence ;  Meld,  on 
a  case,  that  the  exception  was  proper ;  but  that  if  it  were  otherwise,  it 
being  evident  that  the  Jury  might  have  been  misled  by  the  remark  of 
the  Judge,  a  new  trial  should  be  granted. 

It  is  erroneous  to  charge  the  jury  in  such  an  action,  that  they  are  not  bound 
to  estimate  the  damages  with  "  precision  and  nicety.* 
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Where,  in  an  action  against  a  rail  road  Company,  to  recover  damages  for  caus- 
ing the  death  of  the  plaintiff's  intestate,  the  negligence  of  the  defendant, 
and  the  death  of  the  intestate  trom  such  negligence,  are  admitted  by  the 
answer,  it  is  erroneous  to  admit  evidence  of  what  the  president  of  the  com- 
pany  said,  about  settling  the  claim ;  inasmuch  as  the  only  effect  of  such  evi- 
dence would  be  to  prejudice  the  jury  against  the  defendant,  by  showing  an 
unconscionable  defense,  or  harsh  and  oppressive  treatment  of  the  plaintiff; 
neither  of  which  could  legitimately  influence  the  amount  of  the  recovery. 

THE  plaintiff  sued  as  administrator  of  his  wife,  to  recover 
the  pecuniary  damage  sustained  by  her  "next  of  kin'' 
by  reason  of  her  death,  caused  by  the  negligence  of  the  de- 
fendants. The  cause  was  tried  at  the  Oneida  circuit,  before 
MuLLiN,  J.  and  a  jury,  in  June,  1859.  The  killing  of  the  in- 
testate by  the  negligence  of  the  defendants  was  admitted  by 
the  answer.  It  was  conceded,  upon  the  trial,  that  the  defend- 
ants had  paid  to  the  plaintiff  tl\e  value  of  the  clothing  &c.  of 
the  wife,  and  also  the  expenses  incurred  by  the  plaintiff  in  and 
about  her  care  and  burial,  and  no  claim  was  made  upon  the 
trial  for  such  damages  and  expenses.  The  deceased  left  no 
children.  It  appeared,  on  the  trial,  that  her  mother,  an  aged 
lady  and  incapable  of  supporting  herself  by  labor  and  desti- 
tute of  property,  had  for  many  years  resided  in  the  plaintiff's 
family,  that  the  deceased  was  very  much  devoted  to  her,  and 
that  the  mother  still  lived  with  the  plaintiff.  This  evidence  was 
objected  to  by  the  defendant  and  admitted  by  the  court.  In 
the  progress  of  the  trial  the  plaintiff  proposed  to  prove  an  in- 
terview between  the  attorney  for  the  plaintiff  and  the  presi- 
dent of  the  defendants,  and  "what  the  president  said  in  refer- 
ence to  settling  with  the  plaintiff."  This  was  objected  to  as 
incompetent  and  immaterial,  and  admitted  by  the  court,  and 
the  witness  testified  "  that  Mr.  Sloan,  the  defendants'  presi- 
dent, refused  to  settle,  and  said  the  company  had  made  up  its 
mind  not  to  pay  any  thing."  Exception  was  taken  to  the 
ruling  of  the  court,  and  the  admission  of  the  evidence  objected 
to.  The  judge  charged  the  jury  that  the  action  could  be  main- 
tained, and  to  this  the  defendants  excepted.  He  also  charged 
them  that  the  question  for  them  to  determine  was,  what  pe- 
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cuniary  damages  the  plaintiff  bad  Bustained  by  reason  of  the 
death  of  his  wife,  and  they  were  not  to  consider  what  damages 
the  mother  of  the  deceased  had  sustained.  He  further  charged 
<^that  the  pecuniary  damage  the  husband  had  sustained  was 
a  matter  wholly  for  them  to  determine,  in  view  of  all  the  cir- 
cumstances of  the  case,  taking  into  consideration  the  loss  of 
the  services  and  society  of  the  deceased,  and  the  fact  that  she 
was  an  educated  and  amiable  woman."  To  this  part  of  the 
charge  the  defendant  excepted.  He  further  charged  ^'  that 
the  jury  were  to  give  the  pecuniary  damages  which  the  plain- 
tiff had  fairly  sustained.  They  were  not  at  liberty  to  esti- 
mate the  damages  extravagantly ;  nor  were  they  to  increase 
the  damages  because  the  defendant  was  a  corporation ;  nor  to 
take  into  consideration  the  degree  of  negligence  of  which  the 
defendant  had  been  guilty,  to  augment  the  damages;  nor 
were  they  at  liberty  to  give  any  damages  by  way  of  punish- 
ment of  the  defendant,  or  to  increase  them  because  the  de- 
fendant refused  to  pay  damages,  when  called  upon  in  behalf 
of  the  plaintiff;  on  the  other  hand  they  were  not  bound  to 
estimate  the  damages  with  precision  and  nicety."  To  this 
part  of  the  charge  the  defendants  also  excepted.  The  jury 
were  also  charged  that  "they  were  at  liberty  to  estimate  the 
dami^es  with  liberality,  but  they  were  to  give  nothing  but 
such  pecuniary  damages  as  in  their  judgment  the  plaintiff  had 
sustained,  upon  the  evidence."  The*3ury  found  a  verdict  for 
the  plaintiff  for  $2000,  and  from  the  judgment  entered  thereon 
the  defendent  appealed.  ' 

F.  Kemariy  for  the  appellant. 

G.  H.  Doolittle,  for  the  respondent. 

Allen,  J.  This  court  having  decided,  upon  a  demurrer, 
that  the  action  is  maintainable,  the  judgment  then  given  is 
decisive  of  the  same  question  renewed  upon  the  trial  of  the 
issue  of  fact.    I  dissented  from  the  decision  of  the  demurrer, 
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for  reasons  which  appeared  to  me  entitled  to  weight,  but  which 
failed  to  convince  my  brethren ;  and  while  I  yield  to  the 
authority  of  the  decision,  I  am  constrained  to  withhold  my 
assent  from  it  as  a  sound  exposition  of  the  law.  The  statute 
authorizes  an  action  to  be  brought  when  death  is  caused  by 
the  wrongful  act,  neglect  or  default  of  another,  "  for  the  ben« 
efit  of  the  widow  or  next  of  kin  of  such  deceased  person,"  and 
authorizes  the  jury  to  give  damages  '^  with  reference  to  the  pe- 
cuniary injuries  resulting  from  such  death  to  the  wife  or  next  of 
kin."  (Laws  of  1847,  p.  675.  Laws  of  1849,  p.  388.)  In 
the  English  statute  of  9th  and  lOfh  Vict  c.  93,  upon  the  same 
subject,  "  the  wife,  husband,  parent  or  child"  of  the  person 
whose  death  is  complained  of,  are  the  persons  named,  and  for 
whose  benefit  the  action  may  be  brought.  In  our  statute  it 
is  the  ^'  wife  and  next  of  kin."  The  husband  is  not  named, 
and  it  is  some  evidence  that  ^^  next  of  kin"  was  used  in  its 
legitimate  and  proper  sense  that  the  wife  is  especially  named. 
The  legislature  evidently  had  not  the  vague  idea  that  "  next 
of  kin"  included  every  one  who  could,  by  reason  of  mere  re- 
lation to  the  deceased,  share  in  his  estate.  All  the  cases 
agree  that  t.o  maintain  the  action,  there  must  be  either  a  wife 
or  next  of  kin  to  the  deceased  who  have  sustained  a  pecuniary 
loss  by  the  death.  There  is  certainly  no  widow  in  this  case, 
who  can  be  benefited  by  the  money,  and  the  husband  is  in  no 
sense  of  the  word  "  next  of  kin"  to  the  wife.  The  term  is 
used  to  signify  the  relations  of  a  party  who  has  died  intestata 
No  one,  ordinarily  and  without  something  to  indicate  a  dif- 
ferent intent,  comes  within  this  term  who  is  not  included  in 
the  provisions  of  the  statute  of  distributions.  (Bouvier'8 
Law  Die.  h.  t  Hinckley  v.  Maclaren,  \M,&K.  27.  Leigh 
v.  Leighy  15  Veaey^  92.  Garrick  v.  Lord  CamdeUy  14  id. 
372.)  If  the  husband  could  have  been  entitled  as  "  the  next 
of  kin"  the  wife  need  not  and  would  not  have  been  especially 
named.  She  is  provided  for  in  the  statute  of  distributions  with 
the  next  of  kin,  and  there  was  less  reason  for  naming  her 


ONONDAGA-JULY,  18C0.  29 


Green  v.  Hndson  River  Rail  Rood  Company. 

than  for  naming  the  husband,  if  both  were  intended  to  be 
brought  within  the  terms  of  the  act. 

It  is  somewhat  significant  that  the  pleader,  by  whom  the 
complaint  was  prepared,  did  not  count  the  plaintiff  among 
the  next  of  kin  and  thus  within  the  provisions  of  the  act. 
After  the  statement  of  the  cause  of  action,  he  says,  '^  where- 
by and  by  reason  of  the  premises  said  Charles  H.  Green,  the 
husband  of  the  said  Eliza,  said  Margaret  Ford,  the  mother 
of  the  said  Eliza  and  the  next  of  kin  of  the  said  Eliza,  suf- 
fered great  damage  and  pecuniary  damage  to  the  amount  of 
$5000  and  upwards/'  (And  see  Lynch  v.  DaviSj  12  How, 
323.)  But  the  judgment  of  the  court  upon  the  demurrer  is 
the  law  of  the  case,  and  the  judge  at  the  trial  properly  ruled 
that  the  action  lay. 

The  general  tenor  of  the  charge  was  right,  assuming  that 
the  action  could  be  maintained,  so  far  as  it  restricted  the 
right  of  recovery  to  the  pecuniary  loss  of  the  plaintiff;  but 
exceptions  were  taken  to  specifio  portions  of  the  charge,  as 
authorizing  the  jury,  in  assessing  the  damages,  to  take  into 
consideration  circumstances  and  losses  which  did  not  and  could 
not  enter  into  an  estimate  of  the  pecuniary  damages. 

The  jury  were  made  the  judges  of  the  measure  of  damages, 
and  the  only  restriction  is  in  the  statute  giving  the  action, 
which  limits  the  recovery  to  $5000,  and  defines  the  nature  of 
the  damages  to  be  allowed.  "  The  jury  may  give  such  damages 
as  they  shall  deem  a  fair  and  just  compensation,  not  exceeding 
five  thousand  dollars,  with  reference  to  the  pecuniary  injuries 
resulting  from  such  death,  to  the  wife  and  next  of  kin  of  such 
deceased  person.'*  (Laws  of  1849,  ch.  256,  §  1.)  Notwith- 
standing the  discretion  vested  in  the  jury,  it  is  the  province 
of  the  court  to  give  them  definite  instructions  as  to  what  may 
or  may  not  properly  be  taken  into  consideration  in  estimating 
the  pecuniary  loss ;  and  if  explicit  instructions  are  refused 
when  asked  to  be  given,  or  erroneous  instructions  given,  it  will 
be  cause  for  a  new  trial.  (Blake  v.  Midland  Railway  Com-' 
pany^  18  Adol  <k  E.  N,  8.  93.)    That  the  action  is  of  recent 
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origin^  and  the  act  by  which  it  is  given,  if  not  somewhat  ob- 
scure in  its  terms,  at  least  is  difficult  of  construction,  furnishes 
a  good  reason  why  instructions  should  be  very  carefully  guard- 
ed ;  and  courts  should  see  that  the  jury  have  not  either  been 
misguided  or  left  with  uncertain  and  doubtful  directions. 
After  having  directed  the  jury  that  the  defendants  were  liable 
only  for  pecuniary  damages,  to  the  plaintiff,  the  judge  referred 
to  the  circumstances  to  be  considered  by  them  in  the  assess- 
ment of  such  damages.  He  told  them,  in  substance,  that  the  * 
pecuniary  damages  were  to  be  determined  in  view  of  all  the 
circumstances  of  the  case,  taking  into  consideration  the  loss 
of  the  services  and  society  of  the  deceased,  and  the  fact 
that  she  was  an  educated  and  amiable  woman.  This  was 
but  the  statement  of  two  distinct  propositions  :  Ist.  That  pe* 
cuniary  damages  alone  could  be  recovered ;  and  2d.  That  loss 
of  service  and  society  was  to  be  taken  into  the  account  as  a 
part  of  the  damages.  If  this  were  so,  the  exception  being 
general  to  both  and  the  first  being  correct,  the  exception  would 
not  be  tenable.  But  this  not  being  a  bill  of  exceptions  but  a 
case,  if  the  charge  was  such  as  would  be  likely  to  mislead  the 
jury,  the  court  might  grant  a  new  trial,  although  the  excep- 
tion was  technically  too  broad.  The  statement  was,  however, 
evidently  intended,  when  read  in  connection  with  the  parts  of 
the  charge  which  had  preceded  it,  to  state  the  elements  which 
went  to  make  up  the  pecuniary  damages  for  which  the  plain- 
tiff might  recover.  Loss  of  service  was  a  proper  item  of  daSn- 
Ages,  and  to  this  extent  no  complaint  is  made,  and  there  was 
no  error,  either,  in  saying  to  the  jury  that  they  might  take 
into  consideration  the  fact  that  the  deceased  was  an  educated 
and  amiable  woman.  The  pecuniary  interest  of  a  husband 
might  and  could  be  advanced  more  by  a  wife  possessing  these 
characteristics,  than  by  one  of  an  opposite  character  and  tem- 
perament. The  services  of  a  refined  and  amiable  wife  would, 
upon  the  truest  scale  of  pecuniary  estimate,  be  more  valuable 
than  those  of  a  vulgar  and  unamiable  shrew.  But  the  judge 
united  loss  of  society  with  loss  of  service,  and  in  respect  to 
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both  referred  to  the  qualificatioDs  of  the  deceased.  And  as 
refinement  of  mind  and  manners  would  more  greatly  enhance 
the  value  of  the  society  than  that  of  more  service  or  labor  for 
profit,  if  loss  of  society  was  not  a  "  pecuniary  loss"  to  be  com- 
pensated for  within  the  statute,  the  allusion  to  the  qualifica- 
tions of  the  wife,  in  that  connection,  may  have  readily  enhanced 
the  damages.  The  English  statute,  which  did  not  in  terms 
limit  the  damages  to  the  '^  pecuniary  loss"  sustained  by  the 
party  for  whose  benefit  the  action  might  be  brought,  but  em- 
powered the  jury  to  "  give  such  damages  as  they  might  think 
proportioned  to  the  injury  resulting  from  such  death,  to  the 
parties  respectively  for  whom  and  for  whose  benefit  such  action 
should  be  brought,"  received  a  construction  in  Blake  v.  The 
Midland  Railway  Company^  (supra,)  It  was  decided,  1st, 
that  the  jury  could  give  compensation  for  pecuniary  loss  only ; 
and  2d,  that  in  estimating  damages  they  could  not  take  into 
consideration  mental  suffering  or  loss  of  society.  Baron 
Parke,  on  the  trial,  left  it  to  the  option  of  the  jury  to  give 
damages  on  all  or  any  of  the  grounds  mentioned,  intimating 
his  opinion  that  there  was  no  ascertainable  damages  on  any 
ground  but  that  of  pecuniary  loss,  and  a  new  trial  was 
granted,  for  a  misdirection.  In  this  state  the  legislature  have 
restricted  the  damages  to  a  compensation  for  the  pecuniary 
loss,  a  loss  which  may  be  estimated  in  money.  It  is  not  an 
action  sounding  in  damages,  in  which  a  jury  exercise  a  discre- 
tioti  and  may  give  a  solatium  in  respect  to  the  mental  soSer- 
ing  of  the  party,  or  a  compensation  for  the  loss  of  consortium^ 
as  in  an  action  for  criminal  conversation.  Pollard,  C.  B.  ruled 
at  nisi  prius,  in  Oillard  v.  Lancashire  and  Yorkshire  Sail" 
way  Company,  (reported  in  12  Law  Times,  356,  and  cited  by 
counsel  arguendo  Blake's  case,)  which  was  an  action  for  the 
benefit  of  a  widow,  for  the  damages  resulting  from  the  death 
of  her  husband,  that  it  is  utterly  impossible  for  a  jury  to  esti- 
mate any  sum  as  a  compensation  for  the  injured  feelings  of 
the  survivor ;  that  all  that  is  left  which  was  applicable  was 
the  pecuniary  loss  sustained  by  his  family.    He  said,  ^'  The 
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framers  of  the  act  never  could  have  meant  to  give  compensa- 
tion to  the  parent  for  the  mere  deprivation  of  his  son,  or  to 
the  widow  for  that  of  her  husband.''  The  plaintiff's  counsel 
observed,  "  In  that  view  a  widower  would  not  be  entitled  to 
sue  for  compensation  for  the  loss  of  the  society  and  comfort  of 
his  wife/'  And  the  lord  chief  baron  said,  "  Clearly  not,  un- 
less her  death  is  the  cause  of  a  pecuniary  loss  to  her  husband." 
The  damages  are  to  be  calculated  on  a  reasonable  expectation 
of  pecuniary  benefit,  as  of  right  or  otherwise,  from  the  contin- 
uance of  the  life.  At  the  best  the  measure  of  damages  must 
be  somewhat  indefinite,  and  much  must  be  left  to  the  good 
judgment  of  the  jury,  but  they  must  confine  their  inquiries  to 
the  pecuniary  loss.  (Franklin  v.  ITie  South  Eastern  RaUway 
Company y  (3  Hurlston  ik  Meriam^a  Rep.  211 ;)  Pennsylvania 
Rail  Road  Go.  v.  McCflaskeyy  (23  Penn.  Rep.  525.)  Safford  v. 
Drew  J  (3  Duer^  627,)  supports  this  view  of  the  act,  and  is  an 
authority  for  excluding  from  the  consideration  of  the  jury  the 
loss  of  the  society  of  the  deceased  wife.  The  superior  court 
afiirm  the  decision  of  the  queen's  bench  in  Blake* s  casej  (sup.) 
and  apply  its  principles  to  the  interpretation  of  our  own  stat- 
ute. Oldjldd  V.  The  New  York  and  Harlem  Rail  Road  Co.<, 
(14^.  T.  Rep.  310,)  decides,  1st.  That  there  need  be  no 
proof  of  any  pecuniary  or  special  injury  sustained  by  the  next 
of  kin,  but  in  the  absence  of  such  proof  a  recovery  for  nominal 
damages,  at  least,  may  be  had ;  2d.  That  it  is  not  necessary 
that  the  next  of  kin  should  have  a  legal  right  to  pecuniary 
benefit  from  the  continuance  of  the  life  of  the  deceased ;  and 
3d.  That  the  damages  may  be  assessed  in  reference  to  the 
prospective  as  well  as  the  present  loss.  The  two  last  propo- 
sitions were  involved  and  decided  m  Franklin* a  casey  (supra;) 
the  court  holding  that  a  reasonable  expectation  of  a  pecuniary 
benefit  to  the  party  was  sufficient.  But  Judge  Wright  does  say 
that  the  jury  ^^  were  not  to  compensate  for  the  pain  and  suf- 
fering endured  by  the  deceased,  or  the  anguish  and  mental 
distress  of  a  wife  or  children  incident  to  the  loss  of  a  husband 
or  father,  but  were  to  measure  the  compensation  by  the  pecun- 
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iary  injury  exclusively/'  and  to  this  extent  affirms  the  doctrine 
of  the  court  of  queen's  bench.  Quin  y.  Moore^  (15  JV^  Y.  Rep. 
432^)  is  put  upon  the  ground  that  the  mother,  by  the  death 
of  her  son,  was  depriyed  of  his  seryioes  to  which  she  was  enti- 
tled until  he  became  of  age.  No  pecuniary  damage  can  be 
predicated  upon  the  loss  of  the  society  of  the  wife.  It  is  a  case 
for  which  money  cannot  compensate,  and  cannot  be  estimated 
in  money.  A  pecuniary  loss  is  a  loss  of  money,  or  of  some- 
thing by  which  money  or  something  of  money  yalue  may  be 
acquired.  See  Beach  y.  Ranney^  (2  HiUy  309,)  and  the  cases 
cited  by  Bronson,  J.,  and  Ranaomy,  The  New  York  and  Erie 
RaU  Road  Company ^  (15  N.  Y.  Rep.  415.)  The  exception 
was  proper  to  the  entire  sentence,  which  contained  but  one 
proposition,  and  that  related  to  the  considerations  which  might 
influence  the  jury  in  the  assessment  of  damages.  The  judge 
united  loss  of  society  and  loss  of  senrice  as  proper  to  be  taken 
into  the  account,  and  both  were  included  in  the  single  propo- 
sition, and  the  counsel  for  the  defendant  yery  properly  sub- 
mitted a  general  exception  to  that  proposition.  But  if  this 
were  not  so,  it  is  quite  eyident  that  the  jury  may  haye  been 
misled  by  the  remark  of  the  judge,  and  a  new  trial  should  be 
granted. 

Another  part  of  the  charge  to  which  an  exception  was 
taken,  or  to  which  it  is  now  claimed  an  exception  was  taken, 
is  a  part  of  a  paragraph  of  some  length  in  which  seyeral  propo- 
sitions are  laid  down,  and  which  is  only  separated  by  a  semi- 
colon from  the  residue  of  the  sentence.  It  is,  ^'on  the  other 
hand  they  (the  jury)  were  not  bound  to  estimate  the  damages 
with  precision  and  nicety."  This  exception  being  general, 
following  the  entire  paragraph,  and  ''to  this  part  of  the 
charge"  is  too  general,  as  every  other  proposition  except  the 
one  indicated  is  perfectly  right.  The  remark  was  not  a  happy 
one.  If  it  was  intended  merely  to  say  that  the  law  prescribes 
no  rule  by  which  the  damages  could  be  definitely  ascertained 
and  measured,  it  was  very  proper  and  very  trua  But  if  it 
was  intended  to  advise  the  jury  that  they  were  not  to  arrive 
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at  the  acutal  damages  with  all  the  accuracy  of  which  the  case 
was  susceptible,  having  reference  to  the  pecuniary  loss  of  the 
party  in  interest,  it  was  erroneous,  as  it  gave  to  the  jury  a 
latitude  and  a  discretion  expressly  withheld  from  them  by  the 
statute.  One  exception  to  the  admission  of  evidence,  I  think, 
was  well  taken.  The  defendant  objected  to  evidence  of  what 
the  president  of  the  defendant  said  about  settling  the  claim. 
The  negligence  of  the  defendant,  and  the  death  of  the  intestate 
from  such  negligence,  was  admitted  by  the  answer,  and  the 
only  effect  of  the  evidence  would  be  to  prejudice  the  jury 
against  the  defendants  by  showing  an  unconscionable  defense 
or  harsh  and  oppressive  treatment  of  the  plaintiff,  neither  of 
which  could  legitimately  influence  the  amount  of  the  recovery. 
It  is  true  the  judge  instructed  the  jury  that  the  conduct  of 
the  defendant,  or  their  president,  in  refusing  to  settle  the 
claim,  should  not  be  taken  into  consideration  in  enhancing  the 
damages.  But  the  evidence  was  admitted  as  competent  and 
material,  and  had  its  effect  before  the  antidote  was  adminis- 
tered, and  too  late  for  the  antidote  entirely  to  counteract  it. 
(WorrcbU  v.  Farmeleef  1  Oomst.  519.  Osgood  v.  The  Man- 
hattan Go.j  3  Cofven^  612.)  The  judgment  must  be  reversed, 
and  a  new  trial  granted ;  costs  to  abide  the  event. 

MoaaAH,  J.  concurred. 

MuLLiN,  J.  concurred  in  the  result,  on  the  last  ground,  to 
wit,  the  admission  of  the  declarations  of  the  president  of  the 
defendants  in  evidence. 

Judgment  reversed. 

[OvoNDAOA  Qenbbal  TsbK|  Julj  7,  1860.    ATUn^  MviOin  and  Morgam, 
JuBtioes.] 
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The  People  vs.  The  Ma  yob  &o.  of  the  City  of  New  Yobk. 

The  attorney  general  may  bring  an  action  in  the  name  of  the  people,  to 
restrain  a  mnnicipal  corporation  from  exercising  authority,  in  making  a 
contract,  or  performing  similar  acts,  not  possessed  by  it  under  its  charter 
or  by  law. 

The  passing  of  a  resolution,  by  the  common  council  of  a  municipal  corporation, 

directing  one  of  the  departments  to  give  a  contract  for  work  and  labor  to 

.  specified  persons,  is  a  legislative  act,  and  cannot  be  restrained  by  injunction. 

But  alter  such  a  resolution  has  beeu  passed^  on  a  proper  case  being  shown  for 
relief,  an  injunction  may  issue  to  prevent  the  resolution  from  being  carried 
into  effect. 

In  an  action  brought  in  the  name  of  the  people,  for  the  purpose  of  obtaining 
such  an  injunction,  on  the  ground  that  by  the  resolution  the  conmion  council 
did  not  give  the  contract  to  the  lowest  bidders,  as  required  by  law,  neither 
the  contractors  nor  the  bidders  need  be  made  parties. 

The  clause  of  the  88th  section  of  the  act  of  April  14,  1867,  amending  the 
charter  of  the  city  of  New  York,  which  provides  that  whenever  any  work  is 
necessary  to  be  done  to  complete  or  perfect  a  particular  job,  Ac  for  the 
corporation,  which  shall  involve  the  expenditure  of  more  than  |260,  the 
same  shall  be  by  contract,  &a  does  not  include  work  forming  part  of  a  Job 
which,  in  a  contract  for  the  residue  of  the  Job,  appears  to  have  been  inten- 
tionally excluded,  to  be  let  in  ihture,  or  to  be  otherwise  done. 

flTHIS  action  was  brought  by  the  attorney  general,  on  behalf 
X  of  the  people,  for  the  purpose  of  obtaining  an  injunction 
to  restrain  the  defendants  from  passing  any  resolution  direct* 
ing  the  Croton  Aqueduct  Department  to  give  the  contract  for 
building  the  gate-houses  and  aqueduct  for  the  new  reservoir, 
to  Fairchild,  Walker  &  Co.  or  to  any  other  person,  except 
upon  bids  made  in  pursuance  of  law.  The  ground  of  the  action 
was  that  the  common  council  had  passed,  in  one  board,  and 
were  about  to  pass  in  the  other,  a  resolution  directing  the  con- 
tract to  be  given  to  Fairchild,  Walker  &  Co.,  who  were  alleged 
to  have  been  the  highest  and  not  the  lowest  bidders,  when 
proposals  were  received  for  that  work ;  and  that  the  resolution, 
if  carried  out,  was  a  direct  violation  of  section  38  of  the 
amended  charter  of  1857,  which  directs  the  mode  of  giving 
such  contracts,  and  requires  them,  in  all  cases,  to  be  given  to 
the  lowest  bidder.    The  complaint  charged  the  acts  complain- 
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ed  of,  to  be  a  usurpation  on  the  part  of  the  municipal  author- 
ities, and  in  conflict  with  the  provisions  of  the  amended 
charter, 

A  motion  for  an  injunction  had  once  before  been  made,  at  a 
special  term  held  by  Justice  Ingraham,  and  was  denied, 
without  prejudice  to  a  renewal  of  it,  on  further  papers. 
(9  Abb.  253.)    This  was  a  renewal  of  the  motion. 

David  Dudley  Ftdd^  for  the  plaintifis. 

B,  Busteed  and  L.  B.  Marsh,  for  the  defendants. 

T.  K.  Strong,  J.  It  is  apparent,  from  the  opinion  of  Jus- 
tice Ingraham,  on  the  decision  of  the  motion  made  before  him 
in  this  case,  at  special  term,  for  an  injunction,  and  I  have  also 
learned  from  conversation  with  him  on  the  subject,  that  he 
intended  to  decide  for  the  purpose  of  the  motion,  that  the 
attorney  general  has  authority  to  bring  an  action  in  the  name 
of  the  people,  to  restrain  a  municipal  corporation  from  exer- 
cising authority  in  making  a  contract,  or  performing  similar 
acts,  not  possessed  by  it  under  its  charter,  or  by  law.  He  de- 
nied the  motion  in  respect  to  a  restraint  to  that  extent  in  this 
case,  on  the  ground  that  it  did  not  appear  that  the  defendants 
were  about  to  do  the  acts  of  that  nature  stated  in  the  com- 
plaint, except  upon  information  and  belief,  which  was  not 
sufficient.  This  defect  existed  in  the  plaintiff's  papers ;  but 
it  appears  to  have  been  supplied  by  papers  introduced  by  the 
defendants,  and  the  fact  to  have  escaped  the  attention  of  the 
court.  The  further  papers  now  produced  by  the  plainti£& 
remove  this  ground  of  objection. 

On  this  renewal  of  the  motion,  in  pursuance  of  the  leave 
^ven  therefor,  I  shall  not  examine  the  question  as  to  the  right 
of  the  attorney  general  to  bring  this  action,  but  shall  follow 
the  decision  of  Justice  Ingraham,  on  that  point,  and  allow 
the  plaintifis  an  injunction,  if  they  have  made  a  case  in  other 
respects  which  calls  for  such  an  interposition  by  the  court 
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The  prayer  of  the  complaint  is  that  the  action  of  the  defend- 
ants, in  passing  a  resolution  directing  the  Croton  Aqnedact 
Board  to  have  the  gate-houses,  aqueduct  and  their  appurte- 
nances, for  the  new  reservoir,  constructed  by  Fairchild,  Walker 
&  Co.,  under  the  contract  made  with  them  on  the  2d  of  April, 
1858,  &c  be  adjudged  to  be  without  authority  and  a  usurpa- 
tion of  power;  and  that  the  defendants  be  enjoined  from 
passing  the  resolution,  or  any  resolution,  directing  the  work 
to  be  done  by  those  persons,  or  any  person,  except  the  same 
be  awarded  in  the  ordinary  way  upon  sealed  bids  made  in  pur- 
suance of  notice ;  that  the  defendants  abo  be  enjoined  from 
employing  said  persons,  or  any  person,  to  construct  said  work ; 
and  that  the  defendants  be  prohibited  from  carrying  out  the 
provisions  of  said  resolution.  It  is  set  forth  in  the  complaint 
that  the  resolution  had  been  passed  by  the  board  of  councilmen 
and  the  board  of  aldermen.;  that  it  had  been  vetoed  by  the 
mayor,  and  re-adopted  by  the  board  of  councilmen  by  a  vote 
of  sixteen  to  three ;  and  that  the  same  was  before  the  board 
of  aldermen  for  their  concurrence.  The  other  papers  now  be- 
fore the  court  show  that  the  resolution  was  again  passed  by 
the  board  of  aldermen  on  the  5th  of  September,  1859,  the 
same  day  the  complaint  was  verified ;  two  thirds  of  all  the 
members  elected  having  voted  therefor,  whereby  it  became 
adopted. 

It  was  held  by  Justice  Ingraham  that  passing  the  resolu- 
tion was  a  legislative  act,  and  that  the  defendants  could  not 
be  enjoined  from  any  legislation  they  might  deem  proper ;  and 
following  that  decision,  aside  from  the  facts  that  the  resolu- 
tion has  passed,  and  is  in  fofce  as  far  as  it  could  be  made  op- 
erative by  the  defendants,  I  shall  hold  that  an  injunction 
against  the  passage  of  the  resolution  cannot  be  granted. 

In  regard  to  the  residue  of  the  relief  sought — that  the  de- 
fendants be  enjoined  from  employing  Fairchild,  Walker  &  Co., 
or  any  person,  to  construct  the  work  mentioned  in  the  resolu- 
tion, and  that  the  defendants  be  precluded  from  carrying  out 
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the  provifiions  of  the  resolution — several  questions  have  heen 
raised^  which  must  be  considered. 

The  theory  of  the  complaint  being  that  the  defendants  are 
about  to  cany  out  the  resolution,  by  employing  Fairchild, 
Walker  &  Co.  to  do  the  work,  without  lawful  authority,  and 
to  the  injury  of  the  public,  I  perceive  no  reason  why  any  per- 
sons should  be  united  with  the  present  plaintiffs  or  defendants 
as  parties  to  the  action.  Baldwin  &  Jacox,  to  whom  as  the 
lowest  bidders,  in  pursuance  of  due  notice  inviting  proposals, 
the  Croton  Aqueduct  Board  awarded  the  contract  for  con- 
structing the  gate-houses,  pipe-chamber  and  aqueduct,  on  the 
27th  of  October,  1858,  have  no  right  to  the  work  under  the 
award,  before  confirmation  of  the  contract  by  the  defend- 
ants. (Laws  of  1857,  ch.  446,  §§  32,  33.  Ordinances  of 
N.  T.  City  J  of  1855,  §  494.  The  People  ex  rd.  Dinsmore  v. 
The  Groton  Aqueduct  Board,  6  Abb.  42.)  But  if  it  were 
otherwise,  and  their  rights  should  be  infringed,  they  would 
have  an  ample  remedy  by  action.  They  have  not  a  pretense 
of  claim  to  an  injunction,  and  nothing  is  demanded  injurious 
to  their  interests. 

Fairchild,  Walker  &  Co.  have  no  interest's,  legal  or  equita- 
ble, involved  in  the  litigation.  So  far  as  their  contract  for 
constructing  the  reservoir  embraces  the  work  in  question,  it  is 
not  sought  to  be,  and  will  not  be,  affected  by  the  result  of 
this  action.  They  will  be  entitled  to  perform  their  contract, 
and  to  damages  if  the  contract  is  violated  by  the  defendants. 
The  rights  under  their  contract  are  in  no  way  in  question  to 
their  prejudice ;  and  they  have  no  rights  under  the  resolution 
directing  the  Croton  Aqueduct  Board  to  employ  them  to  do 
the  work  specified  in  it 

It  is  claimed  by  the  defendants  that  they  have  the  power  to 
give  this  work  to  Fairchild,  Walker  &  Co.  without  any  letting 
or  contract,  by  a  three-fourths  vote,  under  §  38  of  the  Laws  of 
1857,  ch.  446.  That  section,  after  providing  that  all  contracts 
to  be  made  or  let  by  authority  of  the  common  council,  for  work 
to  be  done  or  supplies  to  be  furnished,  shall  be  made  by  the 
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appropriate  heads  of  departments^  under  such  r^olations  as 
shall  be  established  by  the  common  council^  proceeds :  '^  When-- 
ever  any  work  is  necessary  to  be  done  to  complete  or  perfect  a 
particular  job,  or  any  supply  is  needful  for  any  particular 
purpose,  which  work  and  job  is  to  be  undertaken  or  supply 
furnished  for  the  corporation,  and  the  several  parts  of  said 
work  or  supply  shall  together  involve  the  expenditure  of  more 
than  $250,  the  same  shall  be  by  contract,  under  such  regula- 
tions concerning  it  as  shall  be  established  by  ordinance  of  the 
common  council,  unless  by  a  vote  of  three-fourths  of  the  mem- 
bers elected  to  each  board  it  should  be  ordered  otherwise." 
The  section  next  provides  that  aU  contracts  shall  be  entered 
into  by  the  appropriate  heads  of  departments,  and  shall  be 
founded  on  sealed  bids,  &c.  Assuming  that  the  contract  of 
FairchOd^  Walker  &  Co.  does  not  embrace  the  gate-houses, 
&C.  I  do  not  think  that  the  work  can  properly  be  iCgarded  as 
*^  work  necessary  to  be  done  to  complete  or  perfect  a  particu- 
lar job,''  &c.  within  the  fair  meaning  of  those  words  in  the 
section  cited.  That  clause  cannot  include  work  forming  part 
of  a  job  which,  in  a  contract  for  the  residue  of  the  job,  appears 
to  have  been  intentionally  excluded,  to  be  let  in  future,  or  to 
be  otherwise  done.  A  contrary  construction  would,  to  a  great 
extent,  defeat  the  policy  of  the  .provision,  by  making  its  eva- 
sion by  three-fourths  of  each  board  entirely  easy.  In  any  case 
of  an  extensive  work  a  small  part  might  be  let  to  the  lowest 
bidder,  according  to  the  charter,  and  the  residue  procured  to 
be  done  under  the  clause  referred  to.  The  clause  was,  doubt- 
less, intended  for  cases  of  work  omitted  in  a  contract  from  in- 
advertence, or  the  necessity  of  which,  to  complete  a  job,  was 
unforeseen  when  the  contract  was  made. 

Another  position  of  the  defendant  is  that  the  work  in  ques- 
tion is  covered  by  the  terms  of  the  contract  of  Fairchild, 
Walker  &  Co.,  and  therefore  there  is  no  ground  for  granting 
an  injunction.  If  the  work  is  within  that  contract,  an  injunc- 
tion against  a  new  employment  of  those  persons,  and  the  car- 
rying out  of  the  resolution,  would  certainly  be  harmless. 
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That  fact,  however,  is  not  a  reason  for  issuing  an  injunction. 
But  if  the  contract  of  Fairchild,  Walker  &  Co.  does  not  cover 
that  work,  the  resolution  for  their  employment  to  do  the  work 
was  unauthorized,  and  the  carrying  out  of  the  resolution  by 
the  defendants,  or  a  new  employment  by  them  of  Fairchild, 
Walker  &  Co.  to  do  the  work,  would  be  illegal.  After  a  care- 
ful examination  of  the  contract,  and  much  consideration  of  the 
question,  I  am  satisfied  that  the  contract  does  not,  by  a  just 
and  proper  construction,  embrace  the  entire  work  of  the  con- 
struction of  the  gate-houses,  aqueduct  and  their  appurtenances. 
On  the  contrary,  I  think  it  apparent  on  the  face  of  the  con- 
tract, that  this  work,  with  the  exception  of  such  parts  of  it  as 
would  be  performed  by  doing  work  plainly  and  particularly 
and  not  in  general  terms,  specified  therein,  was  intended  to  be 
excluded  firom  the  contract  The  4th  and  13th  specifications 
provide  for  excavations  of  areas  for  the  foundations  of  the 
gate-houses,  and  making  excavations  for  the  foundations 
of  the  gate-houses,  pipe-vaults,  laying  pipes,  and  the  aqueduct 
&c.,  of  such  depths  &c.  as  the  engineer  may  direct ;  but  be* 
yond  that,  I  find  no  provision,  in  terms,  for  building  the  gate- 
houses by  those  contractors.  The  absence  of  such  a  provision 
is  strong  evidence  that  it  was  not  intended  to  bring  that  pro- 
vision within  the  contract.  In  addition  to  that  the  26th  spe- 
cification clearly  contemplates  that  this  work  will  be  done  by 
other  persons.  The  language  is,  '^  During  the  construction  of 
the  masonry  of  the  gate-houses,  pipe-vaults,  conduit,  the  lay- 
.  ing  of  pipe  and  other  necessary  work,  the  Croton  Aqueduct 
Board  reserves  the  control  of  so  much  ground  as  the  engineer 
may  deem  necessary  for  the  proper  accommodation  in  the  con- 
struction of  such  works,  and  of  the  persons  employed  on  them.'' 
General  language  in  the  s^jecifications  must  be  construed  in 
connection  with  this  clause,  and  so  limited  in  interpretation 
as  to  allow  the  clause  an  efiect  in  accordance  with  its  obvious 
meaning. 

It  is  impossible  for  the  court,  and  the  court  ought  not  if  it 
could,  updif -this  motion,  to  decide  precisely  how  far  Fairchild, 
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Walker  &  Co.  are  entitled,  under  the  contract,  to  do  work 
which  will  be  in  aid  of  the  oonstmction  of  the  gate-houses, 
and  other  things  mentioned  in  the  27th  specification.  If  the^^ 
construction  of  the  gate-houses  is  not  committed  to  those  per- 
sons, by  their  contract,  as  I  have  already  expressed  the  opinion 
it  is  not,  that  is  sufficient  to  call  upon  the  court  to  prevent, 
by  injunction,  the  execution  of  the  resolution  of  the  defend- 
ants for  giving  them  the  work,  and  to  prevent  any  new  em- 
ployment by  the  defendants  of  those  persons  to  construct  the 
gate-houses  &c.,  except  by  contract  founded  upon  a  sealed  bid 
or  proposal,  as  provided  in  section  38,  above  referred  to,  of  the 
law  of  1857 ;  the  injunction  not,  however^  to  afifect  the  rights 
of  Fairchild,  Walker  &  Co.  to  perform,  or  the  right  of  the  de- 
fendants to  permit  performance  of,  the  present  contract  ac- 
cording to  its  terms. 

I  think  the  complaint  sufficient  as  a  pleading,  to  warrant 
the  relief  demanded,  to  that  extent.  As  a  pleading  it  suffi- 
ciently shows  an  intention  by  the  defendants,  beyond  the  pass- 
ing, to  carry  out  or  execute  the  resolution.  In  regard  to  a 
public  injury,  it  shows  that  according  to  the  bid  of  Baldwin  & 
Jaycox  for  the  work,  there  would  be  a  saving  to  the  corpora- 
tion of  New  York  by  letting  the  work  pursuant  to  the  charter, 
instead  of  having  it  done  under  the  contract  of  Fairchild, 
Walker  &  Co.  upon  a  single  item  of  the  work,  of  $16,730. 

An  undertaking  must,  however,  be  executed  on  the  part  of 
the  plaintiffs,  as  a  condition  of  granting  the  injunction,  in  a 
sum  and  with  such  sureties  as  shall  be  approved  by  the  court, 
on  one  day's  notice  to  the  defendants,  and  be  duly  approved 
and  filed. 

An  injunction  is  ordered,  according  to  this  opinion,  upon  an 
undertaking  being  first  given  within  ten  days. 

[New  Tobk  Spscial  Term,  December  6,  1869.    T.  R,  Strong^  Justice.] 
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William  H.  Sichabds,  in  his  own  right^  and  as  Trustee, 
&c.  V8.  The  Nobthwest  Protestant  Dutch  Church  and 
others. 

4Si  The  right  of  burial,  when  coDfined  to  a  charch-yard,  as  distinguished  fh>in  a 
separate  independent  cemetery,  although  conveyed  with  the  common  for- 
mula of  *'  heirs  and  assigns  forever,"  must,  it  seems,  stand  upon  the  same 
footing  as  the  right  of  public  worship  in  a  particular  pew  of  the  church. 

It  is  an  easemeni  in,  and  not  a  title  to  the  freehold ;  and  must  be  under- 
stood as  granted  and  taken,  subject  (with  compensation,  of  course,)  to  such 
changes  as  the  altered  circumstances  of  the  congregation  or  the  neighbor- 
hood may  render  necessary. 

Although  a  deed  purports  to  convey  a  certain  specific  piece  of  ground,  and 
stipulates  that  it  shall  '^  never  be  dug  up,  disturbed  or  destroyed,"  yet  if  it 
describes  the  premises  as  belonging  to  a  church  corporation,  as  adjacent  to 
a  church  edifice,  as  in  a  church-yard,  and  to  be  used  exclusively  as  a  place 
of  interment,  and  subject  to  church  assessments  for  regulation  and  repair, 
both  parties  wHl  be  held  to  have  considered  it  as  the  grant  of  a  mere  ease- 
ment, and  not  of  an  Ordinary  absolute  estate  in  fee. 

Like  the  sale  of  a  church  pew,  which  gives  the  mere  right  to  worship  in  the 
particular  place  while  the  church  stands  and  is  occupied  for  religious  pur- 
poses, the  sale  of  a  church  vault  gives,  it  seems,  the  mere  right  of  interment 
iu  the  particular  plat  of  ground,  so  long  as  that  and  the  contiguous  ground 
continues  to  be  occupied  as  a  church-yard. 

In  case  of  disturbance  the  owner  may  be,  and  no  doubt  is,  entitled  to  compen- 
sation, but  he  cannot  have  an  injunction  to  prevent  the  disposition  of  the 
soil,  and  the  removal  of  the  remains  therein  deposited,  should  the  court,  on 
application  by  the  ofScers  of  the  church,  deem  such  disposiUon  proper,  and 
order  it  accordingly. 

THIS  was  an  action  to  obtain  a  perpetual  injonction  against 
the  defendants,  to  restrain  them  from  removing  the  re- 
mains of  the  plaintiff's  relations  from  a  certain  vault  owned 
by  the  plaintiff,  and  from  destroying  the  vault.  The  church 
was  located  in  Franklin  street,  in  the  city  of  New  York,  and 
by  the  deed  for  the  vault  to  the  plaintiff,  it  was  stipulated  in 
precise  terms  that  the  vault  should  "  never  be  dug  up,  dis- 
turbed or  destroyed."  The  complaint  in  the  action  set  forth 
that  the  officers  of  the  church  had  agreed  to  sell  the  property, 
including  the  above  vault,  and  that  they  had  already  removed 
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Bome  of  the  remains  of  the  plaintiff's  relations  from  the  vault^ 
and  without  his  consent  or  knowledge. 

BoosBYXLT,  J.  The  plaintiffs  claim  to  be  vault  owners  in 
the  churoh-yard  of  the  Dutch  church  in  Franklin  street,  lately 
sold  under  an  order  of  the  court.  They  demand  that  the  de- 
fendants be  compelled  to  replace  the  bodies  which  have  been 
removed  to  Greenwood^  to  restore  the  vault  to  its  original 
state,  and  to  refrain,  under  pain  of  commitment,  from  any 
fiiriher  interference  with  their  rights. 

The  character  and  legal  attributes  of  burial  property,  as 
distinguished  from  ordinary  absolute  ownership  in  fee,  are  not 
perfectly  clear.  In  the  present  case  a  preliminary  injunction 
was  at  first  granted  by  one  of  the  judges,  but  on  a  further, 
although  not  final,  hearing  by  the  same  judge,  was  dissolved. 
The  remains  of  the  deceased  relations  had  already  been  re- 
moved, and  removed,  I  must  say,  to  a  much  more  suitable,  if 
less  legal,  resting  place,  than  the  heartless  bowels  of  a  noisy, 
bustling,  money-making  city.  Nothing  is  left,  therefore,  now 
that  all  the  pleadings  and  prooft  are  before  the  court,  but  to 
determine  the  mere  dry,  legal  rights  of  the  parties.  Were  it 
otherwise,  however,  and  could  the  dead,  without  rising,  speak, 
a  voice,  it  seems  to  me,  (in  the  apt  quotation  of  Mr.  Justice 
Mitchell,)  would  assuredly  be  heard  saying,  "  Ye  shall  carry 
up  my  bones  from  hence.'' 

Franklin  street,  between  Church  street  and  West  Broad- 
way, has  lost  every  attribute  of  repose.  Its  unfitness  for  a 
cemetery  its  spiritual  bodies  can  see  and  feel  must  be  as  pal- 
pable to  the  dead  as  to  the  living ;  still  the  plaintiffs  insist 
that  there  shall  be  no  removal,  and  that,  as  matter  of  legal 
right,  without  their  consent  there  can  be  none. 

In  1817,  the  corporation  of  the  church,  it  appears,  without 
any  previous  order  of  the  chancellor,  conveyed  a  small  piece 
of  ground  in  the  church-yard,  adjoining  the  church  edifice,  to 
the  grantee,^ ''his  heirs  and  assigns,  forever,"  to  be  used,  in  the 
language  of  the  instrument,  for  the  purpose  of  a  burial  place, 
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and  for  no  other  purpose  whatever.  In  this  plot  the  grantee, 
soon  after  his  purchase,  constructed  a  vault,  which  became 
the  depository,  from  time  to  time,  of  his  own  remains  and 
those  of  deceased  relatives,  till  the  year  1852,  when,  on  the 
petition  ot  the  corporation  of  the  church,  an  order  was  made 
by  this  court,  authorizing  a  sale  of  the  church  edifice,  and  of 
the  whcde  church  premises,  including  the  ground  in  question. 
A  sale  was  accordingly  made,  and  on  report  of  its  tenns  and 
conditions,  was  duly  confirmed,  and  the  bodies  thereupon, 
with  the  approbation  of  a  large  majority  of  the  relatives,  de- 
corously removed  to  a  suitable  burial  place,  purchased  for  the 
purpose,  in  the  cemetery  at  Greenwood, 

Did  the  sale  then,  thus  authorized  and  confirmed,  divest 
the  title  of  the  representatives  of  the  grantee  in  the  vault 
which  their  ancestor  had  purchased  ? 

The  right  of  burial,  it  seems  to  me,  when  confined  to  a 
church-yard,  as  distinguished  from  a  separate  independent 
cemetery,  although  conveyed  with  the  conmion  formula  of 
'^  heirs  fimd  assigns  forever,"  must  stand  upon  the  same  foot- 
ing as  the  right  of  public  worship  in  a  particular  pew  of  the 
consecrated  edifice.  It  is  an  easement  in,  and  not  a  title,  to, 
the  freehold,  and  must  be  understood  as  granted  and  taken, 
subject  (with  compensation,  of  course,)  to  such  changes  as  the 
alt^ed  circumstances  of  the  congregation  or  the  neighborhood 
may  render  necessary.  The  selection  of  a  place  of  burial  in 
the  ground,  forming  the  site  of  a  church,  we  may  safely  say 
is  always  made  with  reference  to  its  religious  associations,  and 
with  an  eye  to  their  continuance.  Suppose  the  edififce  to  be 
destroyed  by  fire,  without  the  means  of  rebuilding,  (an  event 
not  entirely  improbable  or  unprecedented,)  must  the  premises 
continue  an  unsightly  ruin,  with  no  powei  any  where  to  meet 
the  emergency  ?  Or  must  we  not  rather,  from  the  nature  of 
the  contract,  and  from  the  character  of  the  subject  of  it-s  pro- 
visions, infer  a  silent  understanding  between  the  parties  (quite 
as  operative  as  if  expressed  in  words  at  length)  that  in  such 
case  the  corporation  of  the  church — in  other  words,  the  rep- 
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resentative  body  of  whom  the  pew  owners,  vault  owners,  and 
other  members  of  the  particular  relie:iou8  associations  may  be 
said  to  be  the  constituents — should  sell  the  real  estate  which 
had  become  unfit  for  its  original  object,  and  ^^  with  the  con- 
sent and  approbation  of  the  chancellor,  apply  the  moneys  aris- 
ing therefrom  to  such  uses  as  they  should  conceive  to  be  most 
for  the  interest  of  the  society  to  which  the  real  estate  so  sold 
belonged/* 

Every  deed  of  conveyance,  whether  for  a  pew  or  vault,  or  a 
house,  is  a  contract  between  the  parties,  to  be  interpreted  ac- 
cording to  their  actual  or  fairly  to  be  presumed  intent. 

The  statute — to  prevent  all  doubt  on  this  point — makes 
it,  in  terms,  the  "duty*'  of  all  courts  of  justice,  "in  the  con- 
struction of  every  instrument  creating  or  conveying  any  inter- 
est in  land,''  to  carry  into  effect  "  the  intent  of  the  parties.'' 
(1  JR.  8.  748.)  This  intent — the  statute  further  provides — 
shall  be  "  collected  from  the  whole  instrument,"  and  of  course 
from  its  scope,  object  and  subject  matter,  and  not  from  the 
mere  letter  of  a  particular  sentence.  Although,  therefore,  the 
deed  in  question  purports  to  carry  a  certain  specific  piece  of 
ground,  twelve  feet  by  twenty,  we  must  bear  in  mind  that  it 
describes  the  premises  as  belonging  to  a  church  corporation, 
as  adjacent  to  a  church  edifice,  as  in  a  church-yard,  and  to  be 
used  exclusively  as  a  place  of  interment,  and  subject  to  church 
assessments  for  regulation  and  repair.  In  this  view,  both  par- 
ties, it  seems  to  me,  the  one  in  executing,  the  other  in  accept- 
ing the  conveysmoe,  must  have  considered  it  as  the  grant  of  a 
mere  easement,  and  not  of  an  ordinary  absolute  estate  in  fee. 
And  hence  no  order  of  the  chancellor  was  applied  for,  and  in 
that  view  none  was  required.  Although  such  order,  in  all 
cases  of  church  property,  is  indispensable  to  an  absolute  con- 
veyance of  the  soil. 

Like  the  sale  of  a  church  pew,  which  gives  the  mere  right 
to  worship  in  the  particular  place  while  the  church  stands, 
and  is  occupied  for  religious  purposes,  the  sale  of  a  church 
vault  gives,  it  would  seem,  the  mere  right  of  interment  in  the 


46  OASES  m  THE  SUPREME  COURT. 


BichardB  «.  The  Northwest  Protestant  Dutch  Chnnsh, 

partioular  plot  of  ground,  so  long  as  that  and  the  contigaons 
ground  continues  to  be  occupied  as  a  church-yard.  The  owner 
of  the  easement  may  be,  in  case  of  disturbance,  and  no  doubt 
is,  entitled  to  a  reasonable  compensation  or  equivalent,  but  he 
cannot  interpose  a  veto  to  the  disposition  of  the  soil,  should 
the  court,  as  was  actually  the  case  in  this  instance,  on  appli- 
cation of  the  legitimate  church  officers,  deem  such  disposition 
proper,  and  order  it  accordingly. 

Every  person  purchasing  either  a  pew  in  a  church  edifice,  or 
a  grave  in  a  church«yard,  appendant  to  a  church,  does  so  with 
the  full  knowledge  and  implied  understanding  that  change  of 
circumstances  may,  in  time,  require  a  change  of  location ;  and 
that  the  law,  (a  positive  statute  which  has  been  in  existence 
nearly  half  a  century,)  looking  to  such  exigency,  authorizes 
the  corporation,  when  it  arrives,  as  the  representative  of  all 
interests,  with  the  sanction  of  the  court,  to  sell  the  soil  in  ab- 
solute fee,  discharged  of  all  easements,  and  to  make  some  other 
more  appropriate  investment  or  disposition  of  the  proceeds. 

Counsel  have  cited  several  authorities  in  support  of  their 
respective  positions.  They  all  concede  that  such  rights,  how- 
ever strongly  conveyed,  are  divested  by  a  regular  sale  of  the 
church  edifice.  Those  relating  to  vault  rights  are  discordant 
and  neutralize  each  other.  Vice  Chancellor  McCoun,  in  the 
Brick  Church  case,  held  one  way,  and  Mr.  Justice  Edwards, 
in  that  of  another  church,  held  the  opposite.  (JSee  3  Edw. 
Ch.  Bep.  156,  and  8  Barb.  130.) 

The  reasomng,  which  leads  to  the  result  arrived  at  in  the 
case  of  church  pews,  is  applicable,  as  it  seems  to  me,  in  a 
great  degree  to  the  case  of  church  vaults.  It  proceeds  upon 
the  assumption — a  necessary  assumption^— that  church  grants 
in  such  cases  are  made  upon  the  implied  condition,  that  the 
land  shall  be  subject  to  the  right  of  what  may  be  called  emi- 
nent domain — that  is,  subject  to  the  right  of  resumption 
whenever  the  public  use,  or  a  change  of  circumstances  may, 
in  the  judgment  of  the  church  and  of  the  court,  require  the 
exercise  of  such  right,  but  subject  also  to  the  duty  of  making 
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a  jost  and  fair  compensation,  in  the  form  of  money  or  other 
suitable  equivalent,  if  re4uired. 

As  the  complaint  in  this  case  only  calls  in  question  the  va- 
lidity of  the  sale,  and  is  not  adapted  to  a  claim  for  compensa- 
tion, it  must  be  dismissed  with  costs. 

[Nbw  Tors  Sfbcial  Tsbjc,  I>ecember  6, 1869.    BooimH,  Justice.] 
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Dwight  vs.  Websteb  and  others. 

In  an  action  brought  to  foreclose  a  mortgage  containing  a  clause  making  the  ^  J^ 

principal  dne  in  case  of  default  in  paying  the  interest  for  a  certain  number  ^ 

of  days,  it  is  not  a  ralid  defense,  or  ground  of  relief,  that  the  defendante 
were  unable  to  find  the  holder  of  the  mortgage,  until  after  the  time  for  pay- 
ing the  interest  had  passed ;  where  the  answer  does  not  allege  any  trick  or 
fraud  on  the  part  of  the  plaintiff,  to  proTent  the  payment  of  interest. 

THIS  was  a  motion  to  open  and  set  aside  a  judgment  en- 
tered by  default,  at  a  special  term. 

Leonabd,  J.  This  action  is  brought  to  foreclose  a  mort- 
gage, containing  a  clause  making  the  whole  principal  sum 
due  in  case  the  interest  shall  remain  unpaid  for  a  certain  num- 
ber of  days  after  it  has  become  due.  The  complaint  alleges 
a  default  in  the  payment  of  the  interest,  under  this  clause.  The 
answer  admits  this  default,  but  alleges,  as  an  excuse,  that  the 
defendants  were  unable  to  find  the  holder  of  the  mortgage  un- 
til after  the  period  required  for  the  payment  of  interest,  in  or- 
der to  prevent  the  whole  principal  from  becoming  due,  had 
expired.  A  judgment  by  default  has  been  taken,  at  special 
term,  which  the  defendants  now  apply  to  set  aside. 

If  the  answer  set  up  a  valid  defense,  the  motion  ought  to 
prevail.  The  answer  does  not  allege  any  trick  or  fraud  on  the 
part  of  the  plaintiff,  to  prevent  the  payment  of  interest.  It 
simply  presents  the  misfortune  of  the  defendants  in  being  un- 
able to  find  the  plaintiff,  in  season.    This  does  not  present 
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any  fanlt  on  the  part  of  the  plaintiff,  which  would  prevent 
him  from  insisting  on  a  fulfillment  of  the  terms  of  the  mort- 
gage. Nor  is  it  such  an  accident  or  misfortune  as  will  enable 
the  court  to  afford  the  defendants  any  relief.  The  case  of 
Ferris  v.  Ferris  (16  Hotv.  Pr.  Sep.  102)  is  decisive  of  this 
question. 

It  is  not  necessary  to  refer  tiO  the  other  facts  contained  in 
the  affidavits^  as  the  view  wtiich  I  have  taken  of  the  answer 
is  conclusive  against  the  legal  force  of  the  whole  defense. 

[At  Chambbbs,  New  York,  January  2, 1860.    Lwncyrdf  Jiutice.] 
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upon  an  application  bj  in&nts  for  an  order  directing  the  sale  of  their  real 

estate,  It  is  not  necessary  that  a  next  friend  should  be  appointed,  to  present 

the  petition.    Tho  court  may  grant  the  order  upon  a  petition  presented  in 

behalf  of  the  infants  by  their  mother,  as  their  natural  guardian. 

I  Where  a  deed  of  city  lots  conveys  the  same  subject  to  a  reservation  or  cove- 

I      nant  that  five  feet  of  the  front  thereof  shall  not  be  built  upon  or  used,  ex- 

\     cept  for  steps  dtc.,  this  is  an  incimbragifie  on  the  lots,  restricting  the  owner 

^   in  the  use  thereofland  if  not  excepted,  in  a  contract  of  sale  which  stipulates 

for  a  title  free  from  incumbrances,  nor  known  to  the  purchaser  when  he 

bought,  justifies  him  in  refusing  to  perform. 

THIS  was  a  petition  for  an  order  to  compel  a  purchaser  of 
premises  sold  by  a  special  guardian  of  certain  infants,  un- 
der an  order  of  the  court,  to  complete  his  purchase  and  receive 
a  deed  for  the  premises. 

Bonnet,  J.  Upon  a  petition  in  this  matter,  James  B. 
Wilson  has  been  appointed  special  guardian  of  Mary  Jane 
Whitlock  and  others,  infants,  and  under  an  order  of  the  court 
a  contract  has  been,  made  for  the  sale  of  their  real  estate  in 
the  city  of  New  York ;  which  contract  has  been  reported  to, 
and  approved  by  the  court,  and  said  guardian  has  been,  by 
another  order,  authorized  and  directed  to  carry  such  contract 
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into  effect,  and  to  convey  the  property,  on  receiving  payment 
therefor.  The  purchaser  of  the  real  estate  refuses  to  pay  the 
consideration  and  receive  the  deed  therefor,  executed  by  said 
special  guardian,  upon  two  grounds : 

1.  He  insists,  under  advice  of  counsel,  that  the  appointment 
of  said  special  guardian,  and  all  the  subsequent  proceedings 
in  this  matter  are  void,  for  the  reason  that  Elizabeth  M.  Whit- 
lock, by  whom,  on  behalf  of  said  infants,  and  as  their  next 
friend,  the  original  petition  was  presented,  was  not  authorized 
to  represent  the  said  in&nts,  nor  to  make  the  application  on 
their  behalf 

This  is  a  strictly  statutory  proceeding,  and  unless  the  re- 
quirements of  the  statute  have  been  complied  with,  no  title 
will  pass  by  the  deed.  (Sogers  v.  DUl,  6  StK,  415.)  The 
statute  provides  that  any  infant  seised  of  real  estate  may,  by 
his  next  friend  or  by  his  guardian^  ^VV^7  ^^^  ^^^  ^^  ^^  ^^ 
position  of  the  same;  and  that  on  such  application  the 
court  shall  appoint  a  guardian,  &a  (2  B.  S.  5th  ed.  275, 
§§  100,  101.) 

Mrs.  Elizabeth  M.  Whitlock,  by  whom,  acting  as  next 
friend  of  said  infants,  the  application  to  the  court  in  this  mat- 
ter was  made,  was  not  by  any  court  or  legal  proceeding,  ap- 
pointed such  next  friend;  but,  being  the  mother,  nearest 
relative,  and  next  of  kin  of  such  infants,  and  as  such  their 
natural  guardian^  she  assumed  the  title  of  their  ''next 
friend,''  and  in  that  character  presented  the  originial  petition. 
Was  she  such  ''next  friend''  within  the  meaning  and  intend- 
ment of  the  statute  above  referred  to  ? 

In  this  stete  provision  has  been  made  by  statute  for  the  ap- 
pointment of  a  next  friend  or  guardian  to  prosecute  or  d^end 
any  action  that  may  be  brought  by  or  against  an  infant,  who 
can  appear  and  prosecute  or  defend  only  in  the  manner  so  pro- 
vided. (1  R.  S.  416,  §  2.  2  id.  445,  dc,  §§  1—12,  and 
232,  §§  40,  43.  Codcy  §§  115,  116.)  In  other  cases  of  le- 
gal disability,  also,  provision  has  been  made  for  the  prosecu- 
tion and  defense  of  actions  by  or  against  persons  incapable  of 
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acting  on  their  own  behalf.  (2  B.  S.  142,  §§  20^-34)  Be- 
fore these  enactments,  there  appears  to  have  been  no  settled 
practice  or  certainty  in  relation  to  the  appointment,  duties  or 
responsibilities  of  the  next  friend  of  an  infant  plainti£f. 
(Dan.  Oh.  Pr.  90,  &c.  Story's  Eq.  PI  §  57,  &c.  1  Hoff. 
Ch,  Pr.  54,  &c.y  and  cases  there  referred  to.) 

The  statute  under  which  the  proceeding  now  in  question 
was  had  is  wholly  distinct  from  the  statutes  above  men- 
tioned, which  provide  for  the  appointment  of  a  next  friend  or 
guardian  of  an  infant  ^arf^  to  an  action.  The  words  of  the 
statutes  are  not  the  same ;  and  the  purposes  for  which  a  next 
friend  appears  and  acts,  under  said  statutes,  respectively,  are 
wholly  different.  The  next  friend  of  an  infant  plaintiff  di- 
rects, and  is  responsible  for  the  prosecution  of  the  action,  and 
is  also  liable  for  the  oosts  of  the  defendants,  and  to  account  to 
the  infant  whom  he  represents,  for  the  proper  prosecution  pf 
his  claims,  and  for  any  money  or  property  which  he  may  n> 
cover  or  obtain  thereby.  It  is,  therefore,  eminently  proper 
that  such  next  friend  be  approved  of  and  appointed  by  the 
court,  and  required  (if  necessary,)  to  give  security  for  the  per- 
formance of  his  duty. 

In  the  proceeding  now  in  question  (which  is  not  an  action,) 
the  guardian  or  next  friend  authorized  by  tho  statute  to  make 
the  application  has  no  duty  to  perform,  or  power  to  act,  ext- 
cept  merely  to  bring  the  matter  before  the  court,  which  then 
takes  cognizance  of  the  proceeding,  and  appoints  a  responsi*- 
ble  guardian,  authorized  to  act  on  behalf  of  the  infant,  and 
takes  security  as  provided  by  statute,  for  the  faithful  perform*- 
ance,  by  such  guardian,  of  his  duty.  If  the  "next  friend,'' 
before  he  can  present  the  petition,  must  be  appointed  by  the 
court,  who  shall  make  the  application  for  his  appointment  ? 
The  statute  makes  no  provision  for  such  an  application,  and 
the  rule  of  court  clearly  intimates  that  his  presentation  of  the 
petition  is  to  be  the/raf  step  in  the  proceeding.     {Rule  66.) 

In  my  opinion  Mrs.  Whitlock,  the  mother  of  the  infants 
whose  property  is  contracted  to  be  sold,  was  their  "  next 
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fiiend/'  within  the  meaning  of  the  statute,  and  authorized, 
without  previous  appointment  bj  the  court,  to  make  the  first 
application,  in  this  matter ;  and  consequently  the  objection 
made  by  the  purchaser,  to  the  authority  of  the  special  guar- 
dian to  sell  and  give  title  to  the  premises,  is  not  well  taken* 

2.  By  the  contract  for  the  sale  of  the  premises,  they  are  to 
be  conveyed  free  of  incumbrances.  The  title  of  the  infants 
is  derived  through  a  deed  which  conveys  the  lots  subject  to  a 
reservation  or  covenant  that  five  feet  of  the  firont  thereof  shall 
not  be  built  upon  or  used,  except  for  steps  &c.  This  is  un- 
doubtedly an  incumbrance  on  the  lots,  restricting  the  owner  in 
the  use  thereof,  and  if  not  excepted  in  the  contract,  nor  known 
to  the  purchaser  when  he  made  it,  justifies  him  in  revising  to 
perform  it.     {Maxwell  v.  East  River  Banky  3  Bostv.  124.) 

J*or  this  reason  the  prayer  of  the  petition  must  be  denied. 
The  respondent  is  entitled  to  have  the  contract  of  sale  can- 
celled, and  to  be  repaid  the  money  which  he  has  advanced  on 
account  of  the  purchase. 

[At  Qrambsrb,  N«w  Torkj  April  2, 1860.    Bonnegf  Jiutioe.] 


Lton  va.  Manly. 

A  judgment  rendered  by  a  Justice  of  the  peace,  upon  the  filing  of  a  tran- 
iciipt  and  the  docketing  thereof  in  the  county  clerk's  oiBoe,  becomes  a 
judgment  of  the  county  court ;  and  under  section  71  of  the  code,  no  actloii 
wHl  lie  thereon  without  the  leave  of  that  court,  first  obtained. 

Where,  in  an  action  in  a  justice's  court,  on  a  judgment  recovered  before  a 
justice  of  the  peace,  which  the  complaint  stated  had  been  docketed  in  the 
county  clerk's  office,  the  answer  insisted  that  the  plaintiff  could  not  main- 
tain an  action  upon  the  judgment,  for  the  reason  that,  "  under  the  provis- 
ions of  the  code  no  action  can  be  maintained  on  a  judgment  of  the  county 
court ;"  it  was  held  that  the  objection  that  leave  of  the  county  court,  to 
bring  the  action,  had  not  been  given,  was  substantially  presented  by  the 
answer. 
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THIS  was  an  appecd  from  a  judgment  of  the  county  court 
of  Orleans  county,  affirming  a  judgment  rendered  by  a 
justice  of  the  peace. 

H.  B.  SddeUy  for  the  appellant. 

J3".  J.  Thomas^  for  the  respondent. 

By  the  Court,  T.  R  Strong,  J.  This  action  originated  in 
a  justice's  court.  The  complaint  sets  forth  the  recovery  of  a 
judgment,  by  the  plaintiff,  against  the  defendant,  in  a  court 
held  before  a  justice  of  the  peace  in  and  for  the  county  of 
Orleans,  the  filing  of  a  transcript,  and  the  docketing  thereof, 
in  the  office  of  the  clerk  of  said  county,  and  demands  judg- 
ment for  the  amount  due  on  the  judgment  so  recovered,  with 
interest.  The  answer,  among  other  things,  insists  that  '^  the 
plaintiff  cannot  maintain  an  action  upon  the  judgment  set 
out  in  the  complaint,  for  this  reason — that  under  the  provis- 
ions of  the  code  no  action  can  be  maintained  on  a  judgment 
of  the  county  court.*'  On  the  day  to  which  the  trial  of  the 
cause  was  last  adjourned,  the  parties  appeared  before  the 
justice,  and  the  defendant  applied  for  a  further  adjournment, 
which  was  denied,  when  the  plaintiff  proved  the  judgment 
on  which  the  action  was  brought,  and  the  filing  of  a  tran- 
script, and  then  rested.  No  evidence  was  introduced,  or 
question  raised,  by  the  defendant,  at  the  trial. 

It  is  now  made  a  point,  by  the  appellant,  that  the  judg- 
ment which  is  the  subject  of  the  action,  upon  the  filing  and 
docketing  of  the  transcript,  became  a  judgment  of  the  county 
court,  and  therefore  that,  under  section  71  of  the  code,  the 
action  would  not  lie,  without  proof  that  leave  had  been  ob- 
tained from  the  county  court  to  bring  the  action.  That  sec- 
tion provides  that  "no  action  shall  be  brought  upon  a 
judgment  rendered  in  any  court  of  this  state,  except  a  court 
of  a  justice  of  the  peace,  between  the  same  parties,  without 


Lyon  V,  Manly. 


HONBOE— KABGE,  1869.  I  5$ 

leave  of  the  court^  for  good  caase  shown,  on  notice  xoiSb    ^' 
adverse  pariy/'  &o. 

The  respondent  insists  that  this  point  was  not  made  in  the 
coort  helow,  and  that  the  appellant  is,  for  that  reason,  pre- 
cluded from  making  it  here.  We  think  the  question  is  substan- 
tially presented  by  the  answer.  The  answer  is,  in  substance, 
that  the  judgment  set  forth  in  the  complaint  is  a  judgment 
of  the  county  court,  and  that  for  that  reason,  under  the  pro- 
visions of  the  code,  the  action  would  not  lie.  The  only  pro- 
visions of'  the  code,  relating  to  the  subject  of  actions  on 
judgments,  are  those  contained  in  section  71  referred  to ;  so 
much  of  which  as  is  applicable  to  this  case  is  above  recited. 
The  plaintiff  must  have  understood  the  answer  to  mean  that, 
under  the  first  clause  of  that  section,  this  action  on  the  judg- 
ment would  not  lie,  because  the  judgment  was  a  judgment 
of  the  county  court  The  only  obstacle  to  the  action  there 
could  be,  under  that  section,  taking  that  view  of  the  judgment, 
was,  that  leave  of  the  county  court,  to  bring  the  action,  had 
not  been  given,  as  in  that  section  is  required.  It  was  not 
claimed,  in  the  complaint,  that  such  leave  had  been  obtained, 
and  the  answer  is  obviously  pointed,  and  must  have  been 
understood  to  refer,  to  that  defect  in  the  case.  Undoubtedly 
the  objection  might  have  been  much  more  plainly  expressed ; 
but  it  was  sufficient  if,  as  we  think  it  did,  it  called  the  atten- 
tion of  the  plaintiff  to  the  necessity  of  previous  leave  of  tho 
county  court,  to  wairant  the  action. 

Upon  the  merits,  we  are  satisfied  that  the  position  of  the 
appellant,  that  the  judgment  was  a  judgment  of  the  county 
court,  after  the  filing  and  docketing  of  the  transcript,  and  that 
by  section  71  of  the  code  an  action  would  not  lie  upon  it 
without  leave  of  the  court,  is  sound.  When  the  judgment 
was  rendered,  and  the  transcript  filed  and  docketed,  section 
56  of  the  code  of  1848  was  in  force,  and  provided  that  ^^  a 
justice  of  the  peace  on  the  demand  of  a  party  in  whose  favor 
he  shall  have  rendered  a  judgment,  shall  give  a  transcript 
thereof,  which  may  be  filed  and  docketed  in  the  office  of  the 
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derk  of  the  county  where  the  judgment  was  rendered.  The 
time  of  the  receipt  of  the  transcript  by  the  clerk  shall  be 
noted  thereon^  and  entered  in  the  docket,  and  from  that  time 
the  judgment  shall  have  the  same  effect  as  a  lien,  and  be  en- 
forced in  the  same  manner,  as  a  judgment  of  the  county 
court/'  &c.  In  1849  the  section  was  amended  by  striking 
out  that  part  of  the  section  relating  to  the  effect  of  the  judg- 
ment as  a  lien,  and  the  manner  of  enforcing  it,  and  substi- 
tuting therefor  the  words  ^^  shall  be  a  judgment  of  the  county 
court."  (^ee  section  63  of  the  present  Code.)  This  change 
of  phraseology  does  not,  we  think,  change  the  substance  of 
the  provision,  so  far  as  the  question  in  this  case  is  concerned. 
If  the  amendment  had  not  been  made,  the  case  would  be 
within  section  71,  and  if  so,  there  can  be  no  doubt  of  the 
validity  of  the  amendment  in  reference  to  this  judgment,  if 
otherwise  such  doubt  might  be  entertained.  The  new  matter 
must  be  regarded  as  kw  only  from  the  time  it  was  introduced, 
(Ely  V.  HoUonj  15  N.  T.  Bep.  595 ;)  but  if  it  is  substantially 
the  same  as  the  old  matter  superseded  by  it,  the  power  of  the 
legislature  to  make  the  change,  and  that  the  provision  as  it 
stands  is  applicable  to  cases  of  judgments  of  which  transcripts 
were  filed  and  docketed  before  the  change,  as  to  those  which 
are  subsequent,  is  dear. 

Ample  provision  was  made  by  section  66  of  the  code  of 
1848,  as  by  section  73  of  the  code  in  its  present  form,  for 
enforcing  justices'  judgments,  where  transcripts  were  filed 
and  docketed  in  any  county  in  the  state;  and  every  reason 
which  existed  for  prohibiting  actions  on  judgments  of  courts 
of  record,  without  leave,  applied  to  such  justices'  judgments. 
No  action  upon  them,  except  in  special  cases,  could  be 
necessary. 

These  views  require  a  reversal  of  the  judgment  of  the 
county  court,  and  that  of  the  justice. 

Judgment  accordingly. 

[MoiTBOB  Obnbbal  Tbbx,  March  7,  1869.  T,  B,  Strong^  WtiUes  and 
Smfiihf  Justices.] 
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Habtt  and  others  vs.  Habyey  and  others. 

The  question  as  io  Iho  qnaUflcatioiui  of  Totera,  at  an  election  for  tnisteefl  of  a 
religions  society,  arises  for  decision  when  the  yoter  offers  his  vote.  If  the 
▼ote  is  not  challenged,  it  mnst  he  received ;  if  it  is  challenged,  the  inspect- 
ors must  determine  the  question  of  qnalification.  Having  received  the  vote, 
the  inspectors  have  decided  the  question,  and  they  cannot  afterwards  disre- 
gard the  vote  on  the  ground  that  it  was  illegal. 

Where  the  certificate  of  the  inspectors  stated  that  at  the  election  a  nugority 
of  the  votes  were  cast  for  one  set  of  persons  as  trustees,  and  that  the  in- 
spectors, as  such,  declared  the  apparent  result,  at  the  time,  hut  that  very 
soon  thereafter  satisfactory  evidence  was  produced  hefore  them,  proving 
that  a  part  of  the  votes  cast  for  that  set  of  persons  were  illegal,  and  the 
inspectors  then  proceeded  to  certify  that  another  set  of  persons  had  a 
plurality  and  a  majority  of  the  legal  votes  cast,  and  were  duly  elected 
trustees  of  the  society ;  it  wa»  KM  that  the  act  of  the  inspectors,  in  reject- 
ing a  part  of  the  votes  as  illegal,  after  the  same  had  heen  received  and  de- 
posited in  the  hox,  was  unauthorized ;  that  the  certificate  showed  no  right 
to  the  office,  in  the  persons  to  whom  it  was  given ;  and  that  the  first  men- 
tioned set  of  persons  were  to  he  deemed  duly  elected. 

Where  a  certificate  of  inspectors  confines  itself  to  a  hare  declaration  that  the 
persons  to  whom  it  is  given  are  elected,  it  is  prima  fade  evidence  of  the 
right  of  such  persons  to  the  office ;  but  where  it  recites  the  facts  upon  which 
the  inspectors  rely  as  their  justification  and  authority  for  declaring  those 
persons  elected,  and  those  facts  clearfy  show  that  the  persons  named  «were 
not  elected,  the  certificate  destroys  itselt 

An  injunction  will  not  he  granted  in  behalf  of  the  legally  elected  trustees  of  a 
religious  society,  to  restrain  individuals,  having  no  right  to  the  office,  from 
assuming  to  act  as  such.  The  remedy  in  such  a  case  is  by  a  suit  in  the 
nature  of  a  quo  warrcaiio. 

A  court  of  equity  refuses  to  entertain  jurisdiction  over  corporate  elections, 
because  the  questions  involved  are  legal  ones,  and  are  properly  triable  in  a 
court  of  law ;  and  this  although  a  question  of  fraud  in  the  election  be 
involved. 

Although  it  is  not  usual,  nor  proper,  as  a  general  rule,  to  inquire  into  the  right 
of  the  court  to  grant  relief,  upon  an  application  for  an  injunction,  yet  inas- 
much as  the  code  requires,  as  a  prerequisite  to  an  injunction,  that  it  shall 
appear  by  the  complaint  that  the  plaintiff  is  entitled  to  the  relief  demanded, 
the  court  will,  on  a  motion  to  continue  a  temporary  injunction,  examine  the 
question  as  to  its  power  to  grant  the  relief  demanded,  in  the  case. 

MOTIONS  by  both  parties  to  continue  the  temporary  in- 
junctions obtained  by  them,  respectively;  and  by  the 
defendants  for  a  modification  of  the  injunction  order  procured 
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by  the  plaintiflfs.  The  contest  was  between  two  sets  of  per- 
sons^ each  claiming  to  be  trustees  of  the  society  of  the  Church 
of  the  Puritans,  in  the  city  of  New  York 

F.  OUbert  and  Wm.  Curtis  Noyea,  for  the  plaintiffs. 

E.  F.  EaU,  F.  W.  Chester  and  W.  M.  FvaHs,  for  the  de- 
fendants. 

MuLLiN^  J.  In  order  to  decide  the  motions  made  in  this 
cause,  an  investigation  of  the  merits,  to  some  extent,  is  neces- 
sary, and  the  facts  essential  to  an  understanding  of  the  case 
are  briefly  these :  In  March,  1860^  the  annual  meeting  for  the 
election  of  trustees  was  held  by  the  religious  society  located 
in  this  city,  duly  incorporated  and  known  as  the  society  of  the 
Church  of  the  Puritans.  The  defendants.  White  and  Smith, 
were  duly  appointed  inspectors  of  the  election,  pursuant  to 
ihe  provisions  of  the  general  law  relating  to  the  incorporation 
of  religious  societies.  At  the  election  sixty-four  votes  were 
received  by  the  inspectors,  for  persons  to  fill  the  vacancies  in 
the  office  of  trustees  of  said  society,  which  would  occur  in  a 
few  days  subsequent  to  said  election.  There  were  nine  trus- 
tees of  the  society — divided  into  three  classes  of  three  each, 
the  term  of  office  of  one  of  such  classes  expiring  each  year. 
There  were  therefore*  three  vacancies  to  be  filled  at  said  elec- 
tion. The  plaintiflBs  were  candidates  to  be  voted  for  to  fill 
said  vacancies ;  and  so  were  the  defendants,  Harvey  and  Tomp- 
kins, and  one  Bennett  The  ballots  of  the  persons  voting 
were  delivered  to  the  inspectors ;  some  of  those  offering  to 
vote  were  challenged,  on  the  ground  that  they  were  not  legal 
voters  at  said  election,  and  they  were  so  declared  by  the  said 
inspectors,  and  their  votes  rejected.  After  the  votes  were  all 
received  they  were  counted  by  the  inspectors,  and  sixty-four 
votes  were  found  in  the  box.  The  poU-list  kept  by  the  clerk 
had  but  sixty-one  names  upon  it.  There  is  said  to  have  been 
some  confusion  in  the  room,  and  the  discrepancy  between  the 
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poll-list  and  the  count  may  be.  and  probably  is^  thus  account- 
ed for.  After  the  count,  the  inspectors  declared  the  result  of 
the  election  to  be  :  That  the  plaintiffs  had  each  received  thir- 
ty-three of  the  votes,  and  the  defendants,  Harvey  and  Tomp- 
kins, had  each  thirty-one ;  and  said  Bennett  had  twenty-seven 
votes,  and  one  Thomas  Bondy  three  votes. 

Afterwards,  and  on  the  23d  of  March,  the  inspectors  exe- 
cuted, under  their  hands  and  seals,  a  certificate,  in  which  they 
certify  and  declare  that  at  said  election  sixty-four  votes 
were  cast  for  trustees,  thirty-three  of  which  appeared  to  be 
given  for  Hall,  thirty-three  for  Whiting,  and  the  same  num- 
ber for  Hartt;  thirty-one  for  Harvey,  and  the  like  number 
for  Tompkins ;  twenty-seven  for  Bennett,  and  three  for  Bon- 
dy ;  and  that  they  as  inspectors  declared  the  apparent  result 
at  the  time ;  but  very  soon  thereafter,  and  before  they  had 
prepared  the  certificate  of  election,  evidence  of  a  nature  entirely 
conclusive  and  satisfactory  was  produced  before  them,  proving 
that  at  least  six  illegal  votes  were  cast,  and  those  votes  con- 
tained the  names  of  the  plaintiff,  and  that  these  were  counted 
as  part  of  the  thirty-three  votes  for  them,  as  above  stated. 
The  certificate  then  proceeds  as  follows :  ^^  We  therefore  cer- 
tify that  Charles  B.  Harvey  and  Charles  B.  Tompkins  have  a 
plurality  and  a  majority  of  the  legal  votes  cast,  and  are  duly 
elected  trustees  of  the  said  society,  to  serve  for  three  years 
firom  the  31st  day  of  March  inst. ;  that  between  the  said 
Thomas  J.  Hall,  William  E.  Whiting,  Henry  A.  Hartt  and 
James  D.  Bennett,  there  was  a  tie  vote,  and  neither  of  them 
is  duly  elected.  All  which  is  certified,"  &c.  This  certificate 
was  delivered  to  the  defendants  Harvey  and  Tompkins,  who 
still  hold  it,  and  by  virtue  of  it  they  claim  to  be  duly  elected 
trustees  of  said  society  for  the  term  of  three  years. 

Before  the  first  meeting  of  the  board  of  trustees  was  held, 
subsequent  to  such  election,  the  plaintiff,  claiming  to  be  duly 
elected  trustees  of  said  society,  applied  for  and  obtained  a 
temporary  injunction-order,  restraining  the  defendants,  Har- 
vey and  Tompkins,  firom  acting,  or  assuming  to  act,  as  trustees 
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of  said  society.  The  defendants  presented  to  Justice  Bonney 
a  petition  setting  out  the  matters  hereinbefore  stated,  charg- 
ing upon  the  plaintiffs  and  other  of  the  trustees  misconduct, 
at  a  meeting  of  the  trustees,  held  soon  after  their  election,  and 
that  it  was  their  intention  to  prevent  the  attendance  of  a  quo- 
rum at  the  meetings  of  the  trustees,  and  thus  seriously  impair 
the  interests  of  the  society,  and  praying  that  the  plaintiffs 
might  be  enjoined  from  acting,  or  assuming  to  act,  as  trustees. 
The  injunction,  as  prayed  for,  was  granted,  and  served* 

The  applications  now  pending  before  me  are  to  continue 
these  injunctions,  and  by  the  defendants,  to  modify  the  plain- 
tifb'  injunction,  so  as  to  allow  one  of  the  defendants  to  act  as 
trustee,  in  the  event  that  it  shall  be  necessary  to  do  so,  in  or- 
der to  form  a  quorum  for  the  transaction  of  business. 

Before  proceeding  to  examine  the  question  whether  the 
court  has  power  to  issue  an  injunction-order  in  favor  of  either 
party  in  this  suit,  it  is  proper  to  inquire  which  set  of  claim- 
ants is  duly  elected  trustees. 

By  section  three  of  the  general  law  relating  to  the  incorpo- 
ration of  religious  societies,  it  is  provided  that  on  the  day  of 
the  first  election  of  trustees  of  any  such  society,  two  elders  or 
church-wardens,  or  if  there  are  no  such  persons,  then  two  oth- 
ers, selected  for  the  purpose,  shall  preside  at  such  election,  re- 
ceive the  votes  of  the  electors,  be  the  judges  of  the  qualifica- 
tions of  electors,  and  the  officers  to  return  the  names  of  the 
persons  who,  by  a  plurality  of  votes,  shall  be  elected  to  serve* 
as  trustees,  and  the  returning  officers  shall  immediately  there- 
after certify,  under  their  hands  and  seals,  the  names  of  the 
persons  elected,  &c.  By  section  six  it  is  provided  that  all  sub- 
sequent elections  shall  be  held  and  conducted  by  the  same 
persons,  and  in  the  manner  above  described,  and  the  result 
thereof  certified  by  them,  and  such  certificate  shall  entitle  the 
persons  elected  to  act  as  trustees.  Section  seven  of  the  same 
statute  prescribes  the  qualifications  of  the  voters,  and  requires 
the  clerk  to  the  trustees  to  keep  a  register  of  the  names  of 
such  as  shall  desire  to  become  stated  hearers  in  said  churchy 
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and  shall  therein  note  the  time  when  such  request  was  made^ 
and  the  clerk  shall  attend  all  subsequent  elections,  in  order  to 
test  the  qualifications  of  such  electors,  in  case  the  same  shall 
be  questioned. 

There  was  no  such  list  kept  as  is  required  bj  section  seven, 
and  hence  the  test  of  qualification  which  such  a  document 
would  furnish  is  wanting.  But  it  is  not  claimed  that  such  a 
list  is  necessary  to  the  validity  of  the  election,  or  that  the 
qualifications  of  voters  may  not  be  ascertained  by  other  means. 
(The  People  v.  Peck^  11  Wend,  604)  The  inspectors  are  de- 
clared to  be  judges  of  the  qualifications  of  voters.  Their  ac- 
tion on  that  subject  is  judicial,  and  can  only  be  reviewed  in 
an  action  or  proceeding  instituted  to  review  such  determin- 
ation. 

To  constitute  a  person  a  voter,  he  must  have  been  a  stated 
attendant  on  divine  worship  in  the  church  at  least  one  year 
before  such  election,  and  shall  have  contributed  to  the  sup- 
port of  said  church,  according  to  the  customs  and  usages 
thereof.  K  a  voter  is  challenged,  on  the  ground  of  the  ab- 
sence of  some  one  or  more  of  these  qualifications,  the  inspect- 
ors must  inquire,  ascertain  and  determine  whether  the  voter 
possesses  them.  The  question  arises  for  decision  when  the 
voter  offers  his  vote.  Then  the  challenge  is  made,  and  the 
voter's  right  to  vote  must  be  determined  before  it  can  be  re- 
ceived or  rejected.  If  the  vote  is  not  challenged,  there  is  no 
question  for  decision;  the  vote  must  be  received.  (Matter 
of  the  Chenango  Cowrdy  Mutual  Insurance  Co.,  19  Wend.  635.) 
K  it  is  challenged,  the  judge  must,  in  some  mode,  ascertain 
and  determine  the  question  of  qualification.  For  what  pur- 
pose ?  In  order  that  the  person  challenged  may  vote,  if  quali- 
fied. When  the  vote  is  received,  the  party  has  voted — his 
qualifications  are  ascertained,  and  the  judge  has  decided  the 
question.  The  voter  has  an  interest  in  the  determination ; 
he  has  a  right  to  be  heard,  and  in  many,  if  not  most,  cases  he 
is  the  only  person  who  can  speak  with  certainty  as  to  his 
qualifications.    It  cannot  be  possible  that  the  legislature  in- 
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tended  that  these  inspectors  should  receive  votes  without  chal- 
lenge,  or  in  defiance  of  a  challenge,  and  after  the  election  is 
ended  enter  into  an  examination  of  the  qualifications  of  the 
voters,  and  count  or  reject  votes  as  they  shall  then  determine 
on  the  question  of  qualification.  How  are  they,  in  that  stage 
of  the  business,  to  ascertain  which  of  the  ballots  to  withdraw 
from  the  box  and  reject  ?  Inspectors  cannot  be  presumed  to 
know  the  contents  of  the  ballot.  How  then  are  they  to  sepa- 
rate the  legal  from  the  illegal — the  votes  of  those  qualified 
from  the  votes  of  those  disqualified  ?  The  very  statement  of 
the  proposition  that  such  a  power  exists  excites  surprise  and 
alarm.  It  needs  no  argument  to  show  how  dangerous  and 
how  corrupt  such  a  power,  in  the  hands  of  any  class  of  men, 
however  respectable,  would  become.  The  innocent  and  l^al 
voter,  under  such  a  system,  is  as  likely  to  have  his  vote  re- 
jected as  the  illegal  and  fraudulent  one.  But  it  cannot  be 
necessary  to  discuss  the  proposition.  The  inspectors,  as  judges 
of  the  qualifications  of  voters,  must  decide  when  the  vote  is 
offered,  and  the  decision  then  made — if  in  favor  of  receiving 
the  vote — is  final.  From  the  very  necessity  of  the  case,  a  de- 
cision cannot  be  delayed  until  after  the  vote  is  deposited  in 
the  box. 

The  act  of  the  inspectors,  in  rejecting  six  of  the  plaintiffs' 
votes  as  illegal,  after  the  same  had  been  received  and  deposited 
in  the  box,  was  wholly  unauthorized,  and,  so  far  as  that  ques- 
tion is  involved  in  these  motions,  I  must  assume  that  the 
plaintiffs  had  thirty-three  of  the  sixty-four  votes  cast,  and 
having  a  plurality  they  were  therefore  elected,  unless  there  is 
some  other  reason  shown  why  they  were  not  thus  elected. 

It  is  said  that  the  certificate  of  the  inspectors,  given  to  the 
defendants  Harvey  and  Tompkins,  is  at  least  prima  facie  evi- 
dence of  their  right  to  the  office,  and  conclusive  except  so  far 
as  the  courts  may,  in  an  action  in  the  nature  of  a  quo  war- 
rantOy  try  and  determine  the  right  to  the  office  without  refer- 
ence to  the  certificate. 

I  have  no  doubt  that  a  certificate  under  the  hands  and  seals 
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of  the  inspectors,  that  a  person  has  been  duly  elected  a  tms- 
tee,  is  prima  facie  evidence  of  his  right ;  and  had  the  certifi- 
cate given  to  the  defendants  contained  nothing  bat  the  decla- 
ration that  the  defendants  were  elected,  I  should  deem  myself 
bound  to  so  regard  it.  But  it  recites  the  facts  upon  which 
they  rely  as  their  justification  and  authority  for  declaring  these 
parties  elected,  and  these  facts  most  clearly  show  that  the  de- 
fendants Harvey  and  Tompkins  were  not  elected.  When  the 
inspectors  admit  that  sixty-four  votes,  only,  were  received  by 
them,  and  placed  in  the  box,  and  that  of  them  the  plainti£b 
had  each  thirty-three,  it  is  shown  to  be  legally  impossible 
that  the  defendants  Harvey  and  Tompkins  could  be  legally 
elected  The  certificate  destroys  itself.  While  it  declares  the 
right,  it  demonstrates  that  no  such  right  existed.  The  stat- 
ute only  provides  that  the  certificate  shall  entitle  the  party 
elected  to  the  office.  The  election  lies  at  the  foundation  of 
the  right.  When  there  is  no  election  there  is  no  right,  and 
the  certificate  cannot  create  it.  Much  stress  was  laid,  on  the 
argument,  upon  this  certificate ;  but  so  long  as  it  is  prima  fa- 
cie evidence,  only,  of  the  right,  and  the  right  exists  to  go  be- 
hind it  and  inquire  into  the  fact  of  the  election,  its  importance 
is  not  very  great.  A  certificate  is  not  very  essential  to  enable 
the  party  elected,  to  take  his  office.  If  inspectors  neglect  or 
refuse  to  give  a  certificate,  the  party  entitled  will  be  declared 
entitled  to  the  office.    (The  People  v.  Peck,  11  Wend.  604.) 

I  must  hold,  therefore,  that  upon  the  certificate,  in  this 
case,  no  right  is  shown  in  the  defendants,  to  the  office,  and, 
of  course,  I  cannot  confer  on  them  the  right  to  a  seat  in  the 
board  of  trustees  to  which  they  have  no  color  of  right  by 
election. 

I  have  not  gone  into  the  question  of  the  qualifications  of 
voters,  in  order  to  ascertain  how  the  vote  would  stand,  if  the 
votes  of  l^al  voters,  if  any,  which  have  been  rejected,  had 
been  received,  or  if  illegal  votes,  if  any,  received,  had  been  re- 
jected. I  have  treated  the  decision  of  the  inspectors  as  to 
the  qualifications  of  voters,  as  conclusive,  for  the  purposes  of 
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this  investigation.  It  would  be  exceedingly  hazardous  to  try 
such  a  question  on  affidavits,  and  it  would  be  improper  now 
to  allow  to  either  party  the  benefit  of  votes  offered,  but  not 
received,  merely  because  the  person  offering  the  vote  proves 
that  he  intended  to  vote  for  the  plaintiffs,  or  for  the  defend* 
ants.  (In  the  matter  of  the  Long  Island  Bail  Road  Compon 
nyy  19  Wend,  37.)  The  result  of  the  election  must  be  determ- 
ined by  the  votes  cast.  If  illegal  votes  can  be  ascertained, 
they  may  be  rejected.  But  votes  not  received  can  never  be 
made  available  in  favor  of  either  party. 

If  these  views  are  correct,  then  I  must  consider  the  plain- 
tiffs aa  the  l^ally  elected  trustees  of  the  church  ;  and  it  only 
remains  to  inquire  whether,  if  they  are  so,  the  court  has  power 
to  restrain  the  defendants,  who  have  no  right  to  the  office, 
from  assuming  to  act  as  such ;  or  whether,  upon  any  other 
ground,  the  plaintiffs  are  entitled  to  an  injunction  against  the 
defendants. 

I  have  already  stated  the  substance  of  the  complaint.  The 
only  additional  allegations  which  it  seems  to  me  important  to 
refer  to  are,  that  the  inspectors,  and  each  of  them,  are  charged 
as  follows :  that  they  wrongfully  and  corruptly  designing  and 
intending  to  evade  the  law,  and  also  conspiring  together  to 
injure  and  annoy  the  plaintiffs,  and  defraud  them  of  their 
rights  and  privileges  as  trustees  duly  elected  by  the  said  soci- 
ety, did  illegally  and  fraudulently,  and  to  the  great  trouble 
and  damage  of  the  plaintiffs,  give  and  grant  to  the  defendants 
Harvey  and  Tompkins,  certificates  of  their  election,  whereby 
the  said  Harvey  and  Tompkins  give  out  and  threaten  to  act 
as  trustees.  The  plaintiffs  pray  judgment  that  the  certificates 
given  to  H.  &  T.  be  adjudged  null  and  void ;  that  the  de- 
fendants be  ordered  to  grant  regular  certificates  of  election  to 
the  plaintifiis,  and  for  a  temporary  injunction  restraining  the 
defendants  H.  &  T.  from  acting  as  trustees,  and  for  $5000 
damages  sustained  by  the  plaintiffs  in  the  defendants'  grant- 
ing and  receiving  the  said  certificate,  and  in  their,  the  said 
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defendants^  Harvey  and  Tompkins,  acting  or  assuming  to  act 
as  trustees. 

Section  129  of  the  code  of  procedure  prescribes  the  cases 
in  which  temporary  injunctions  may  be  issued.  They  are : 
1.  When  it  appears  by  the  complaint,  that  the  plaintiff  is  en- 
titled to  the  relief  demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commission,  or  continuance, 
of  some  act,  the  commission  or  continuance  of  which,  during 
the  litigation,  would  produce  injury  to  the  plaintiff.  2.  When, 
pending  the  litigation,  the  defendant  threatens  or  is  about  to 
do,  or  is  procuring  or  suffering  to  be  done,  some  act  in  viola- 
tion of  the  plaintiff^s  rights  respecting  the  subject  of  the  ac- 
tion, and  tending  to  render  the  judgment  ineffectual.  3.  When, 
during  the  pendency  of  an  action,  the  defendant  is  about  to 
dispose  of  his  property  with  intent  to  defraud  his  creditors. 

This  case  is  most  clearly  not  within  the  third  branch  of  the 
foregoing  section ;  nor  is  it  within  the  second  branch.  If  the 
defendants,  Harvey  and  Tompkins,  should  take  possession  of 
the  office,  the  judgment  in  this  case  would  not  be  rendered 
ineffectuaL  When  the  judgment  shall  declare  that  the  plain- 
tiffs are  entitled  to  the  office,  the  defendants,  if  then  in  office, 
will  be  ousted,  and  the  plaintifb  put  in.  The  possession  of 
the  office,  by  the  defendants,  in  the  intermediate  time,  cannot 
in  any  manner  affect  the  ultimate  rights  of  the  plaintiffs,  un- 
der the  judgment,  if  they  shall  obtain  any.  It  is  true  that  in 
the  meantime,  while  the  defendants  are  kept  in,  the  duties 
may  be  discharged  by  the  defendants  ;  but  if  there  was  a  quo- 
rum without  the  plaintiffs  and  defendants,  the  same  result 
must  follow.  Hence,  when  the  rights  of  the  plaintiffs  are  de- 
clared, it  can  have  no  retro-active  effect  upon  the  right  or 
claim  to  the  office.  The  term  of  office  is  running,  whether 
the  defendants  are  in  or  out  of  office,  and  the  business  of  the 
corporation  must,  if  possible,  be  carried  on,  although  the  right 
of  a  portion  of  the  board  be  doubted,  or  in  dispute. 

The  right  to  an  injunction,  then,  rests  on  the  first  branch 
of  the  section ;  and  if  not  given  by  that,  it  is  not  within  the 
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power  of  the  court  to  grant  it  Under  the  first  clanae)  the 
test  of  the  right  to  the  injunction-order  is,  does  it  appear  by 
the  complaint  that  the  plaintiff  is  entitled  to  the  relief  de- 
manded ?  The  question  then  is,  are  the  plaintiffs  entitled  to 
all  or  any  part  of  the  relief  prayed  for  in  the  complaint  ?  It 
cannot  be  claimed  that  an  injunction,  permanent  or  tempo- 
rary, is  required  in  aid  of  that  part  of  the  relief  which  seeks 
compensation  in  damages  by  reason  of  the  wrongful  withhold- 
ing of  the  certificate,  and  keeping  the  plaintiffs  out  of  office. 
It  belongs  to  a  court  of  law  to  grant  that  branch  of  the  re- 
lief ;  and  nothing  is  alleged  in  the  complaint  to  show  that  an 
injunction  is  either  necessary  or  proper  in  aid  of  the  plaintiffii, 
while  prosecuting  the  suit  to  obtain  that  part  of  the  relief  de- 
manded. 

Another  part  of  the  relief  sought  is  that  the  certificate  of 
the  defendants  may  be  declared  null  and  void.  This  calls  for 
an  inquiry  by  the  court,  into  the  right  of  the  defendants  to 
the  office,  and  necessarily  into  the  regularity  of  the  election. 
This  question,,  ordinarily,  can  only  be  tried  in  a  proceeding  in 
the  nature  of  a  qtio  warranto,  which  is  expressly  provided  to 
try  the  right  of  a  person  to  an  office,  into  which  he  may  have 
unlawfully  intruded.  In  that  action  the  people  may  be  the 
party,  and  the  only  party,  plaintiff.  The  claimant  of  the  of- 
fice, who  seeks  to  be  admitted,  may  be  joined  as  relator,  and 
the  occupant  of  the  office,  made  the  defendant ;  and  in  such 
action  the  right  of  both  the  relator  and  the  defendant  is  de- 
termined. This  is  not  an  action  in  the  nature  of  a  quo  war- 
rantOy  and  hence  the  jurisdiction  of  the  court  to  grant  the 
relief  sought  must  be  found,  if  at  all,  under  some  other  head 
of  jurisdiction,  but  is,  as  to  that  part  of  the  relief  prayed  for, 
now  under  consideration,  a  suit  in  equity  to  try  and  determ- 
ine the  right  of  the  plaintifis  and  defendants  to  the  office  of 
trustees  of  this  private  corporation. 

The  chancellor  held,  in  Micldea  v.  The  Rochester  City  Bank, 
(11  Paige,  118,)  that  a  court  of  equity  cannot  interfere  to 
restrain  persons  claiming  to  be  the  rightful  trustees  of  a  cor- 
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poration,  from  acting  as  sach,  on  the  ground  that  they  have 
not  been  duly  elected.  Neither  will  a  conrt  of  equity  enter- 
tain a  bill  by  Bhareholders  in  an  incorporated  joint  stock  com^ 
pany,  seeking  merely  to  restrain  the  directors  de  facto  from 
acting  as  sach,  on  the  sole  ground  of  the  allied  invalidity  of 
their  title  to  the  office.  Whether  the  parties  claiming  to  be 
directors  do  or  do  not  lawfully  fill  that  character^  depends  on 
a  pure  question  of  law — a  preliminary  question  which  must 
be  decided,  before  a  court  of  equity  can  make  any  decree. 
(Moxdey  v.  Alston^  1  Phil.  Ch.  JSep.  790.  Doremua  v.  Dutch 
Churchy  2  Oreen,  N.  J.  Ch.  Bep.  332.  Angdl  <k  Ames  on 
Carp.  407.  See  9  Barb.  66,  91,  93;  affirmed,  1  Eem. 
243;  17  Fes.  499;  13  id.  509.) 

It  seems  to  me  that  upon  these  authorities  it  is  impossible 
to  hold  that  there  is  any  jurisdiction  in  a  court  of  equity  to 
determine  the  right  to  an  office,  unless  the  jurisdiction  attaches 
by  reason  of  some  considerations  in  the  particular  case,  by 
reason  of  which  the  court  of  law  cannot  frunish  adequate 
relief 

The  supreme  court  has  the  power,  by  2  Bevised  Statutes, 
5th  ed.  600,  section  5,  to  inquire  into  the  regularity  of  coipo- 
rate  elections,  and  to  vacate  them,  and  direct  new  elections  to 
be  held.  But  religious  corporations  are  expressly  excepted 
from  the  operation  of  this  statute,  and  hence,  as  to  the  dis- 
puted right  to  an  office,  must  be  settled  in  some  other  manner. 

The  only  way,  therefore,  to  get  rid  of  officers  illegally  elected 
(unless  there  is  jurisdiction  in  equity)  in  religious  corpora- 
tions, is  by  qtto  warranto.  But  to  entitle  the  people  to  bring 
such  an  action,  a  mere  claim  to  be  an  officer  is  not  enough ; 
the  defendant  must  be  in  possession  of  the  offica  {AngeU  (t 
Ames  on  Corp.  §  714)  The  defendants,  it  appears,  are  not  in 
possession  of  the  office,  having  been  prevented  by  injunction  from 
taking  possession,  before  there  was  an  opportunity  for  the  per- 
formance of  an  official  act.  Under  these  circumstances,  it 
seems  to  me,  the  plaintifis  cannot  ask  relief  on  the  ground 
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that  the  defendaDts  are  not  in  office,  when  their  own  act  has 
prevented  the  defendants  from  taking  it. 

The  remedy  hy  snit  in  the  nature  of  a  quo  toarranto  is  the 
plain  and  obvious  remedy  for  the  plaintiffs.  That  action  is 
adapted  to  the  case.  If  required.it  may  be  tried  by  a  jury  in 
a  court  of  law,  where  legal  questions  are  properly  cognizable. 
The  reason  given  by  the  courts  of  equity  for  not  taking  juris- 
diction of  questions  of  corporate  elections,  is  that  the  right  to 
the  office  involves  a  legal  question,  and  that  should  be  tried 
and  determined  at  law,  before  resort  is  had  to  equity. 

Although  the  distinction  between  actions  at  law  and  in 
equity  is  abolished,  yet  the  inherent  distinction  between  legal 
and  equitable  jurisdiction  and  relief  exists,  and  it  is  not  in 
the  power  of  constitutions  or  legal  enactments,  to  abolish  it. 
This  natural  and  necessaiy  distinction  is  recognized  by  the 
constitution,  and  is  provided  for  by  the  code,  in  prescribing 
different  modes  of  trial  for  the  two  classes  of  actions. 

There  is  but  one  other  ground  on  which  relief  in  equity,  in 
this  case,  can  be  claimed,  and  that  is,  the  fraud  charged  on  the 
inspectors,  in  counting  the  votes  and  awarding  the  certificate. 
Fraud  is  one  of  the  most  extensive  branches  of  equitable  jurist 
diction  and  indeed  it  may  be  said  that  it  is  the  prominent  and 
peculiar  head  of  jurisdiction  in  courts  of  equity.  But  courts 
of  law  have  had  concurrent  jurisdiction  with  those  courts  in 
matters  of  iraud.  Owing,  however,  to  the  power  of  courts  of 
equity  to  shape  the  relief  granted  to  the  necessity  of  the  case 
in  hand,  those  courts  always  have  been,  and  always  will  be, 
the  appropriate  tribunab  for  the  trial  of  those  questions. 

But,  as  I  have  already  remarked,  a  court  of  equity  refuses 
to  entertain  jurisdiction  over  corporate  elections,  because  the 
questions  involved  are  legal  ones,  and  were  properly  triable  in 
a  court  of  law.  It  would  seem  to  follow  that,  although  fraud 
may  be  involved  in  the  election,  yet  that  the  right  being  a  le- 
gal one,  and  a  legal  remedy  furnished,  adapted  to  the  very 
case,  there  is  no  necessity  for  a  resort  to  courts  of  equity  for 
relief.    Again ;  if  fraud  in  the  inspectors  of  election  will  give 
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jurisdiction  to  the  equity  court,  fraud  in  the  voter  should 
have  the  same  effect,  and  thus  almost  every  contested  election 
would  be  drawn  away  firom  the  usual  and  proper  modes  of 
trial  for  legal  actions,  and  transferred  to  the  courts  of  equity, 
which  are  no  more  capable  of  affording  relief  than  the  courts 
of  law. 

There  is  still  another  reason  why  neither  courts  of  law  nor 
courts  of  equity  should  try  the  right  to  an  office,  in  an  action 
between  individuals.  Such  a  trial  does  not  determine  the 
right ;  it  does  not  end  the  litigation.  In  an  action  in  the  n&* 
ture  of  ajtfo  warrantOy  the  people  are  the  parties  plaintiff  alone, 
or  with  the  person  claiming  the  office  as  relator,  against  the 
defendant,  the  person  in  office.  In  such  an  action,  not  only 
is  the  right  of  the  defendant  determined,  but  that  of  the  rela- 
tor also.  Hence  if  the  defendant  is  found  not  entitled,  but 
the  relator  is,  the  former  is  put  out  and  the  latter  put  in ;  but 
if  neither  is  entitled,  both  are  ousted,  and  the  office  is  declared 
vacant.  Every  claimant  is  bound,  his  rights  determined,  and 
a  final  end  put  to  the  litigation.  In  an  action  between  the 
claimants  for  the  office,  when  the  people  are  not  a  party,  the 
rights  of  the  latter  are  not  affected ;  the  judgment  does  not 
bind  them ;  and  they  are  therefore  at  liberty  to  litigate  the 
whole  question  again,  to  the  great  annoyance  and  expense  of 
parties,  and  making  unnecessary  labor  for  the  court 

I  will  not  say  that  in  no  case  may  a  court  of  equity  enter- 
tun  jurisdiction  between  individuals,  to  try  the  right  to  an 
office.  Circumstances  may  be  supposed  when,  by  the  act  of 
the  claimants  of  the  office  holding  the  evidence  of  the  right 
to  it,  but  not  in  fact  entitled,  the  proceeding  by  qao  warranto 
or  mandamus  could  not  be  instituted,  and  yet  the  other  party 
claiming  title  to  the  office  cannot  get  into  possession.  In 
such  a  case,  to  prevent  a  failure  of  justice,  a  court  of  equiiy 
would  assume  jurisdiction  and  determine  the  right 

No  such  necessity  is  shown  or  alleged  in  this  case,  and 
hence  I  must  hold  that  this  court,  as  a  court  of  equity,  has 
not  power  to  grant  the  plaintifls  the  relief  demanded,  and 
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therefore  I  cannot  continue  the  injanction.  I  have  already, 
said  that  if  the  plaintiffs  are  entitled  to  damages  the  continu- 
ance of  the  injunction  is  not  necessary  to  the  protection  of 
their  right  in  reference  to  that  relief. 

I  am  aware  it  is  not  usual,  nor,  ordinarily,  is  it  proper,  to 
inquire  into  the  right  of  the  court  to  grant  relief,  upon  an  ap- 
plication for  an  injunction ;  still  less  to  reftise  an  injunction 
when  the  question  of  jurisdiction  is  doubtful  and  when  refusing 
it  may  produce  injury  to  the  party  applying.  But  the  code  re- 
quires, as  prerequisites  to  the  injunction,  that  it  shall  appear 
by  the  complaint  that  the  party  is  entitled  to  the  relief  de- 
manded. This  involves  the  question  of  the  power  of  the  court 
to  grant  relief  in  the  case ;  and  as  I  have  no  doubt  but  that 
the  court,  as  a  court  of  equity,  has  not  power  to  grant  the  re- 
lief demanded  in  this  case,  I  must  deny  the  plaintiffs'  motion 
for  a  continuance  of  the  injunction. 

The  motion  of  the  defendants  is  also  denied,  without  costs 
to  either  party. 

[Nbw  Tobk  Spxoial  Txbx,  May  7, 1860.    MuOin,  Justice.] 


-•#•- 


Ballabd  &  Henderson  v8.  Fuller. 

Where  the  defendant  obtained  |8800  from  the  plaintiAi  upon  three  checks 
drawn  by  him,  two  of  which  were  upon  a  bank  at  Rahway,  N.  J.,  and  the 
other  upon  a  bank  in  the  city  of  New  York,  representing,  at  the  time, 
that  the  two  former  checks  were  good,  and  that  he  was  authorized  to  draw 
for  |40,000  *,  that  he  had  the  money  in  bank,  and  that  he  was  good  for  the 
amount  of  those  checks,  himself;  and  it  appeared,  upon  a  motion  to  dis- 
charge an  order  of  arrest,  that  two  days  before  the  defendant  obtained  the 
money  on  the  checks,  his  notes,  to  the  umount  of  |eOOO,  were  protested,  and 
that  attachments  were  soon  after  issued  thereon,  and  the  notes  still  remained 

'  unpaid ;  that  he  was  insolvent  at  the  time,  and  knew  it ;  that  he  had  no  funda 
in  the  bank  at  R. ;  and  had  only  been  allowed  to  overdraw  his  account,  and 
the  bank  declined  to  honor  the  checks ;  that  he  made  other  cotemporaneous 
attempts  to  obtain  goods  on  credit,  Arom  other  persons,  upon  like  represent- 
ations ;  and  that  he  failed,  two  days  after  obtaining  the  money  on  the 
checks ;  the  defendant  not  positively  alleging,  on  the  motion,  that  he  be- 
Ueved  himself  to  be  solvent  when  he  obtained  the  money ;  JBM  that  a 
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prima  facU  case  of  frandnlent  intent  was  established,  in  respect  to  all  the 
checks ;  and  the  order  refusing  to  dischaige  the  order  of  arrest  was  affirmed. 
On  a  motion  to  vacate  an  order  of  arrest,  evidence  of  other  concurrent  frauds, 
committed  by  the  defendant,  is  admissible,  as  proof  of  his  intent  in  com- 
mitting the  particular  fraud  charged. 

APPEAL  from  an  order  made  at  a  special  teim,  denying  a 
motion  to  Tacate  an  order  of  airest. 

H.  Sheldon,  for  the  plamtiffs. 

O.  Dean  and  CTMrUa  Et  Whitehead^  for  the  defendant 

By  the  Court,  LxoNABDy  J.  The  action  is  for  the  recovery 
of  $3300,  on  three  checks,  two  of  which  are  drawn  upon  a 
hank  at  Bahway,  N.  J.  and  the  other  npon  a  hank  in  the 
city  of  New  York ;  the  latter  check  being  post  dated  one  day. 
The  checks  were  all  negotiated  in  this  city.  The  affidavit,  on 
which  the  order  of  arrest  was  granted,  shows  that  the  checks 
on  the  bank  at  Bahway  were  drawn  by  the  defendant  without 
any  funds  to  meet  them,  although  he  represented  that  they 
were  good,  and  that  he  was  authorized  to  draw  for  $40,000. 
The  affidavit  also  states  that  the  defendant  failed  two  days 
afterwards,  and  avowed  himself  unable  to  pay  the  checks ;  and 
that  the  debt  was  fraudulently  contracted. 

The  defendant  denies  that  he  made  this  representation  at  the 
time  he  obtained  the  money ;  states  that  he  was  authorixed  to 
overdraw  on  the  bank  at  Bahway  to  the  amount  of  $15,000, 
which  sum  he  had  secured  to  the  bank  by  a  mortgage  previously 
executed  to  secure  discounts  and  overdrafts ;  that  his  line  of 
accommodation  at  this  bank,  under  the  said  arrangement,  in- 
cluding the  two  checks,  was  not  full ;  that  he  believed,  when 
he  obtained  the  money  from  the  plaintifEs,  that  he  could  go 
on  in  business  and  pay  his  debts ;  that  he  realized  the  impos- 
sibility of  doing  so  upon  learning  that  a  creditor  was  about 
prosecuting  an  attachment  against  his  property,  as  a  non-res- 
ident debtor.    The  defendant  also  introduces  the  affidavit  of 
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the  president  of  the  bonk  at  Bahway,  who  says  the  defendant 
was  allowed  to  overdraw  his  account ;  that  on  the  2l8t  of 
June,  which  was  the  day  before  his  failure  became  public, 
and  the  same  day  that  the  defendant  obtained  part  of  the 
money  from  the  plaintifis,  the  bank  learned  that  the  defendant 
was  embarrassed  in  business,  and  declined  to  honor  the  checks 
in  suit 

In  reply,  the  plaintiff  Henderson,  who  made  the  first  affi- 
davit on  which  the  order  of  arrest  was  granted,  reiterated  his 
former  statement ;  and  he  is  further  sustained  by  Mr.  Mau- 
rice, who  states  that  he  was  present  when  the  defendant  ob- 
tained the  money  on  these  checks,  and  heard  him  represent 
to  the  plaintiff  Henderson,  that  he  had  the  money  in  the 
bank  at  Bahway,  and  that  the  checks  were  good ;  also  that  he, 
the  defendant,  toas  good  for  the  amount  of  the  checks,  himself. 

The  plainti£b  also  showed,  by  affidavit,  that  two  days  be- 
fore the  defendant  obtained  the  money  on  the  checks,  his 
notes,  to  the  amount  of  $6000,  had  been  protested,  and  still 
remained  unpaid ;  that  the  defendant  was  insolvent  at  the 
time  he  obtained  the  plaintiffs'  money,  and  unable  to  pay  his 
debts,  and  that  he  well  knew  it. 

The  plainti£b  also  read  affidavits  showing  other  cotem|)o- 
raneous  attempts  by  the  defendant  to  obtain  laige  amounts 
of  goods  on  credit  from  other  parties,  upon  like  representa- 
tions of  his  responsibility. 

The  defendant  objected,  at  the  hearing  of  the  motion  at 
special  term,  to  the  reading  of  any  affidavits  showing  other 
grounds  of  arrest  than  those  contained  in  the  affidavit  upon 
which  the  order  of  arrest  was  founded. 

The  defendant  also  insists  that  no  facts  establishing  firaud 
were  alleged  in  the  affidavit  upon  which  the  arrest  was  grant- 
ed, in  respect  to  the  check  on  the  bank  in  this  city,  and  that 
this  check,  as  to  which  no  fraud  is  shown,  being  embraced  in 
the  action,  the  order  of  arrest  must  be  vacated. 

There  were  some  other  statements  contained  in  the  affida- 
vits, read  on  behalf  of  the  plaintiffii  to  resist  the  motion,  to 
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which  I  have  not  adyerted,  as  they  came  within  the  defend- 
ant's first  objection^  or  were  irrelevant  or  inadmissible  as 
gronnds  for  sustaining  this  arrest. 

I  do  not  think  the  decision  of  Justice  Allen,  reported  in 
12  jffbtr.  Pr.  Bep.  197^  is  an  authority  in  point  for  excluding 
any  of  the  foregoing  fiicts  which  were  before  the  court  at  spe- 
cial term,  in  answer  to  the  defendant's  motion.  Evidence  of 
other  concurrent  frauds  has  long  been  admitted  by  the  courts, 
as  proof  of  the  intent  in  committing  the  particular  fraud 
charged ;  and  this  practice  has  been  sanctioned  by  a  recent 
decision  of  the  court  of  appeals.    (18  N.  Y.  Bep.  688.) 

Two  grounds  for  the  arrest  are  disclosed  in  the  affidavit  on 
which  it  was  granted,  viz.  1st.  The  defendant's  representations, 
affecting  the  two  checks  on  the  Bahway  Bank.  2d.  The  frul- 
ure  of  the  defendant  occurring  in  two  days  after  obtaining  the 
money,  and  his  avowed  inability  to  pay  the  plaintiffs*  de- 
mands, showing  a  probable  intent  to  defraud  the  plaintiffii, 
and  affecting  the  whole  transaction  upon  the  three  checks ; 
and  in  connection  with  the  fact  that  the  defendant  had  no 
frmds  to  meet  the  checks  upon  the  Bahway  Bank,  establish- 
ing a  prima  fade  case  of  fraud  in  obtaining  the  money  on  the 
check,  drawn  upon  the  bank  in  this  dty. 

It  is  satisfactorily  established  that  the  defendant  represented 
the  checks  on  the  Bahway  Bank  to  be  good,  and  that  he  had 
the  fimds  in  bank  to  meet  them.  The  weight  of  evidence  sus- 
tains the  allegation  that  this  representation  was  in  tsifA  made, 
at  the  time  the  money  was  obtained. 

The  alleged  authority  to  overdraw  his  account  does  not 
excuse  the  defendant  From  the  statement  of  the  president 
of  the  bank  there  appears  not  to  have  been  an  authority  to 
overdraw,  but  €l  permissiony  only,  which  the  bank  had  a  right 
to  withdraw  at  pleasure,  and  which  was  in  &ct  withdrawn  at 
a  time  when  the  full  amount  of  the  contemplated  accommo- 
dation had  not  been  used.  It  was  not  an  agreement  which 
the  defendant  could  enforce  against  the  bank,  and  is  not  a 
right  which  he  can  assign  to  the  plainti£G3  or  to  his  general 
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assignee,  or  upon  which  he  could  maintain  an  action  for  dam- 
ages, so  far  as  is  shown  hy  the  affidavits.  It  in  no  manner 
warranted  the  defendant  in  making  the  statement  to  the  plain- 
tiffs that  the  checks  were  good,  or  that  he  had  funds  to  meet 
them,  upon  which  they  parted  with  their  money. 

The  defendant's  conduct  becomes  more  inexcusable  when 
we  advert  to  the  fact  that  $6000  of  his  paper  was  under  pro- 
test, at  the  moment  when  he  obtained  the  money  on  these 
checks,  and  represented  himself  to  be  good.  The  concealment 
of  such  a  fact  is  strong  evidence  of  a  fraudulent  intent ;  but 
when  accompanied  by  an  assertion  that  he  was  pecuniarily 
good,  followed  by  attachments  on  these  very  demands  under 
protest,  (as  I  infer  from  the  defendant's  statement  of  his  rear- 
son  for  abandoning  the  intention  of  going  on  with  his  business 
00  soon  after  obtaining  the  plaintiffs'  money,)  I  think  there 
can  be  no  doubt  of  his  fraudulent  intent  in  respect  to  the 
check  on  the  bank  in  this  city,  as  well  as  the  two  other  checks. 

The  fact  of  the  protested  paper  was  germain  to  the  orig- 
mal  charge  that  the  defendant  had  become  publicly  insolvent 
two  days  after  obtaining  the  money  on  the  three  checks  in 
suit.  It  was  not  a  charge  of  a  new  fraud,  but  was  corrobo- 
rating evidence  of  the  fraudulent  intent  already  charged.  It 
was  evidently  known  to  the  defendant ;  for  he  discloses  that 
he  was  threatened  with  attachments.  He  should  have  ad- 
verted to  the  fact,  and  explained  it,  if  it  was  capable  of  an 
explanation  consistent  with  a  fair  intent  in  relation  to  the 
question  to  be  considered  on  the  motion.  He  should  have 
anticipated  the  disclosure,  at  the  hearing,  of  so  important  a 
fact,  and  have  been  prepared  to  meet  it  in  advance. 

It  is  also  to  be  observed  that  the  defendant  nowhere  alleges 
that  ]iB  believed  himself  to  be  solvent  when  he  obtained  the 
money,  except  in  the  modified  manner  that  he  expected  to  go 
on  in  business  and  believed  that  he  would  be  able  to  do  so, 
and  that  he  did  not  expect  to  fail  when  he  did.  He  discloses 
fricts  that  warranted  the  belief  that  he  knew  he  was  insolvent, 
but  was  resolved  to  go  on^  without  a  public  failure^  and  pay 
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as  loQg  as  he  could.  He  in  fact  pursued  this  course  until  his 
creditors  were  about  procuring  attachments  against  him  as  a 
non-resident  debtor,  when  the  impossibility  of  satisfying  these 
creditors  compelled  him  publicly  to  acknowledge  his  insolvency. 
The  order  appealed  from  must  be  affirmed  with  $10  costs 
of  the  appeal,  to  the  plaintifib. 

[Nbw  Yobk  Oekbsal  Tbbm,  May  7, 1860.    Sutherland,  Bonney  and  Leon^ 
ardf  JoBtioet.] 


Obexns,  executor  &c.  vs.  Bbeck  and  others. 

The  mere  insolToncj  of  a  special  partnership  does  not,  of  itself,  work  such  a 
legal  or  equitable  appropriation  or  distribution  of  its  efifects  to,  or  among,  all 
its  creditors  ratably,  as  to  deprlTo  a  parUcnlar  judgment  creditor  of  his  right 
to  issue  an  execution,  and  to  seise,  and  sell,  and  make  his  debt  out  of  those 
effects ;  or  to  prerent  any  individual  creditor  who  has  no  Judgment,  from 
commencing  an  action  in  his  own  name  and  right  alone,  and  obtaining  a 
judgment  for  his  debt 

Kor  win  such  insolvency  deprive  a  judgment  creditor  of  his  right,  by  action, 
to  remove  a  fraudulent  obstruction,  and  enforce  the  payment  of  his  judg- 
ment, in  the  absence  of  any  action  or  proceeding  on  the  part  of  other  cred- 
itors, for  a  pro  rata  distribution  or  application. 

APPEAL  from  an  order  made  at  a  special  term,  dismissing 
the  complaint  The  action  was  brought  by  the  plaintiff, 
suing  alone,  as  executor,  for  the  purpose  of  setting  aside  an 
assignment  for  the  benefit  of  creditors,  made  by  a  special  part- 
nership.  (See  the  case  at  special  term^  reported  10  Abh.  42.) 

By  the  Cowrt^  Sutheblavd,  J.  I  am  not  aware  that  it 
has  ever  been  held,  or  supposed,  that  the  mere  insolvency  of 
a  partnership,  of  itself,  worked  such  a  legal  or  equitable  ap- 
propriation or  distribution  of  its  effects,  to,  or  among  all  its 
creditors  ratably,  as  to  deprive  a  particular  judgment  creditor 
of  his  right  to  issue  an  execution,  and  to  seize,  and  sell,  and 
make  his  debt  out  of  those  effects ;  or  prevent  any  particular 
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or  individual  creditor,  who  had  no  judgment,  from  commenc- 
ing an  action  in  his  own  name  and  right  alone,  and  obtaining 
a  judgment  for  his  debt.  And  in  the  absence  of  any  ezpresB 
legislative  declaration  to  that  effect,  either  in  the  statute  reg- 
ulating special  partnerships,  or  by  general  law ;  and  in  the 
absence  of  any  statute  or  law  declaring  or  defining  what  act  or 
acts  or  circumstances,  shall  constitute,  or  be  evidence  of  bank- 
ruptcy or  insolvency,  I  do  not  see  how  the  mere  declaration  or 
admission  of  insolvency  as  defined  and  understood  by  our 
courts,  could  be  held  or  supposed  to  work  such  effects. 

The  statute  relating  to  special  partnerships  does  not  at- 
tempt to  regulate  or  limit  the  rights  of  creditors,  as  against 
them ;  but  it  undertakes  to  regulate  and  limit  the  rights  and 
power  of  the  partners  over  the  partnership  property,  and  to 
regulate  the  rights  of  all  the  creditors  in  an  action  or  proceed- 
ing when  all  the  creditors  are  parties. 

I  find  nothing  in  the  statute,  or  in  the  cases  cited,  declar- 
ing or  showing  that  the  mere  insolvency  of  the  firm  deprives 
a  judgment  creditor  of  his  right,  by  action,  to  remove  a  firaud- 
ulent  obstruction,  and  enforce  the  payment  of  his  judgment^ 
in  the  absence  of  any  action  or  proceeding  on  the  part  of  other 
creditors  for  a  pro  rata  distribution  or  application. 

It  certainly  does  not  follow,  because  a  special  partnership 
cannot  give  a  voluntary  preference,  that  a  creditor  cannot  ob- 
tain a  preference  by  a  hostile  proceeding,  and  against  the  will 
of  the  partnership. 

The  cases  of  Innes  v.  Lansing^  (7  Paige^  583,)  White- 
Wright  v.  Stimpson^  (2  Barb.  8.  0.  B.  379,)  and  other  cases 
cited,  in  my  opinion,  sustain  no  such  proposition. 

If,  however,  the  insolvency  gives  all  the  creditors  a  right  to 
a  pro  rata  distribution  or  application  of  the  partnership  effects, 
the  enforcement  of  such  right  implies  an  action  or  proceeding 
by  or  in  behalf  of  sUch  creditors.  In  the  absence  of  any  such 
action  or  proceeding,  I  do  not  see  why  any  particular  or  indi- 
vidual creditor  has  not  a  right  to  enforce  the  payment  of  his 
debt. 
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It  appears  to  me  that  the  plaintiff  in  this  case  had  a  right 
to  attack  the  assignment,  and  get  his  debt  if  he  oonld.  If 
the  plaintiff  shoold  be  held  to  be  entitled  to  his  pro  rata  share 
only,  the  action  might  have  proceeded,  and  the  decree  in  it 
provide  for  bringing  in  other  parties. 

In  my  opinion,  the  order  of  the  special  term  dismissing  the 
complaint  in  this  action,  should  be  rerersed,  with  costs. 

[Kiw  YoBK  Gbnbsal  Tkbm,  May  7, 1860.  SutherlOndf  BoiMimf  and  JM" 
Vn,  Jnstioes.] 


BuTLSB  and  another  vs.  Lee  and  another. 

The  rapreme  court  baa  no  power,  in  an  action  upon  a  draft  or  biU  of  exchange, 
to  order  the  draft  to  be  annexed  to  a  commission  issued  to  take  the  exam- 
inatl<m  of  witnesses  for  the  defendant,  residing  in  another  state. 

rpHIS  was  an  appeal  from  jso  much  of  an  order  made  at  a 
X  special  term,  by  Justice  Davies,  as  required  the  original 
draft  or  bill  of  exchange  on  which  the  action  was  brought,  to 
be  annexed  to  the  commission  issued  to  examine  certain  wit- 
nesses in  Iowa  for  the  defendants ;  the  draft  or  bill  of  ex- 
change to  be  delivered  by  the  plaintiffs  or  their  attorney  to 
the  clerk  of  this  court,  for  that  purpose,  who  should,  before  an- 
nexing the  draft  to  the  commission,  cause  a  photograph  of 
said  draft  to  be  taken,  at  the  expense  of  the  defendants,  to  be 
allowed  them  as  disbursements  in  the  action  in  case  of  their 
recovery. 

The  defense  set  up  in  the  answer  was,  that  the  draft  was 
in  fact  drawn  for  ftlO,  and  was  afterwards  altered  without  the 
defendants'  knowledge  or  consent  to  ^100. 

MiUeTy  Feet  <t  Nichols^  for  the  plainti£B9« 

A.  K.  Hadleyj  for  the  defendants. 
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By  the  Court,  Sutherland,  J.  We  think  that  part  of 
the  order  at  special  term,  appealed  from,  should  be  reversed 
with  ten  dollars  costs.  We  find  neither  precedent  or  princi- 
ple authorizing  that  part  of  the  order.  (19  N.  Y.  Sep.  9. 
12>M€r,652.  IJTem.  575.  3  B.S.  293.)  The  code  (§  388) 
and  the  revised  statutes  have  prescribed  a  mode  in  which  the 
defendants  and  their  witnesses  can  have  an  inspection  of  the 
drafb,  if  necessary,  here  and  within  the  jurisdictidh  of  this 
court ;  but  we  see  no  power  in  the  court  to  compel  the  plain- 
tiffs to  part  with  their  property  (the  draft)  in  the  manner  and 
for  the  purposes  contemplated  by  this  order. 

Order  reversed. 

[Nsw  ToBK  Gbnbbal  Tbbx,  May  7, 1860.  Sutherland,  Bonney  and  Leot^ 
ardf  Justices.] 


Seizeb  v8.  Mali  and  Jewell. 

Where  a  oomplaiot  alleged  that  the  defendants,  ofBoers  of  a  corporation, 
wrongAilly  and  Araadulently  issued  false  certificates  of  stock,  beyond  the 
chartered  power  or  right  of  the  corporation :  that  subsequently  a  parcel  of 
such  false  certificates,  purporting  to  represent  8000  shares  of  genuine  stock, 
came  into  the  hands  of  the  plaintiff,  by  purchase,  not  fh>m  the  defendants, 
but  flx>m  third  parties,  who  had  taken  them,  either  directly  or  remotely, 
from  the  defendants ;  BM ,  on  demurrer,  that  the  complaint  showed  no 
cause  of  action  on  the  part  of  the  plaintiff,  against  the  defendants  ;  there 
being  no  privity  between  the  parties,  and  the  plaintiff  having  his  remedy 
against  the  parties  from  whom  he  purchased  the  false  certificates. 

APPEAL  from  an  order  made  at  a  special  term,  overruling 
demurrers  to  the  complaint 

John  M.  Van  Cott,  for  the  appellants. 

S.  W.  and  R.  B.  Bosevelt,  for  the  respondent. 

By  the  Court,  Suthebland,  J.  The  defendantis  severally 
demurred  to  the  plainti£f 's  complaint  in  this  action,  on  the 
ground,  among  others,  that  it  does  not  state  facts  sufficient  to 
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constitate  a  cause  of  action.  The  demurrers  were  overruled 
by  the  special  term,  with  costs.  From  these  orders  overruling 
the  demurrers  the  defendants  have  appealed  to  the  general 
term. 

The  complaint  substantially  states  that  ^'  The  Parker  Vein 
Coal  Company/'  a  foreign  corporation,  by  its  act  of  incorpo* 
ration  had  a  capital  stock  of  three  millions  of  dollars,  divided 
into  shares  of  $100  each,  and  prior  to  April,  1854,  had  issued 
certificates  of  stock  for  such  shares  to  the  full  extent  of  its 
capital,  which  certificates  were  outstanding  and  valid ;  that 
afterwards  the  defendants,  as  president  and  vice  president  of 
the  corporation,  issued  and  sold  stock  beyond  the  authorized 
capital ;  and  that  the  plaintiff  afterwards  bought  from  parties 
(not  named  in  the  complaint)  3000  shares  of  such  over-issued 
stock,  believing  it  to  be  genuine ;  but  that  it  is  void  in  law 
and  of  no  value ;  wherefore  the  plaintiff  claims  that  the  de- 
fendants are  liable  to  him  for  the  price  paid  therefor,  with 
interest.  / 

The  complaint  alleges  that  the  defendants,  by  the  issue  and 
sale  of  such  spurious  certificates  of  stock,  held  out  the  false 
pretense  that  the  purchasers  thereof  would  obtain  thereby  the 
rights  and  privil^es  of  stockholders  in  said  corporation ;  but 
the  complaint  does  not  allege  that  the  defendants,  or  either  of 
them,  issued  or  transferred  the  3000  spurious  shares  or  any 
part  thereof,  or  any  spurious  certificates,  directly  to  the 
plaintiff  There  is  an  allegation  in  the  complaint,  that  the 
plaintiff,  at  various  times  during  the  months  of  April  and 
May,  1854,  bought  certificates,  in  the  aggregate,  for  3000 
shares  of  stock,  paying  therefor  $19,250,  supposing  them  to 
be  genuine ;  but  it  is  not  alleged  or  pretended  in  the  com- 
plaint, that  the  plaintiff  bought  these  certificates,  or  any  of 
them,  of  the  defendants. 

There  is  an  allegation  in  the  complaint,  that  the  plaintiff 
was  induced  to  pay  the  sum  aforesaid,  by  the  fraudulent  acts 
and  false  pretenses  of  the  defendants ;  but  there  is  no  allega- 
tion that  the  false  pretenses  were  made  by  the  defendants  to 
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the  plaintiff ;  or  that  the  fraudulent  acts  consiBted  in  a  trans- 
fer of  the  spurious  certificates  from  the  defendants  to  the 
plaintiff.  The  allegation  in  the  complaint  is,  that  the  spuri- 
ous certificates  were  thrown  into  the  market  by  the  defendants, 
and  that  the  plaintiff  was  induced  to  pay  the  sum  aforesaid 
by  the  fraudulent  acts  and  false  pretenses  of  the  defendants. 

The  substance  and  theory  of  the  complaint  plainly  is,  that 
the  defendants,  officers  of  the  corporation,  wrongfully  and 
fiuudulently  issued  false  certificates  of  stock  beyond  the  char- 
tered power  or  right  of  the  corporation ;  that  in  the  course  of 
time,  a  parcel  of  these  fiEtlse  certificates,  purporting  to  repre- 
sent 3000  shares  of  genuine  stock,  came  into  the  hands  of 
the  plaintiff  by  purchase,  not  from  the  defendants,  but  from 
third  parties,  who  had  taken  them,  either  directly  or  remotely^ 
from  the  defendants. 

The  question  is,  whether  the  complaint  shows  any  cause  of 
action  on  the  part  of  the  plaintiff  against  the  defendants  ?  I 
think  it  does  not.  There  is  no  privily  between  the  plaintiff 
and  the  defendants.  The  plaintiff  has  his  remedy  against  the 
party  or  parties  of  whom  he  purchased  the  pretended  stock,  or 
fidse  certificates  for  pretended  stock.  (KenddU  v.  Stone,  1  Sd. 
14.  Qompertz  v.  Bartletty  75  Bng.  0.  L.  B.  849.  Kempsan 
y.  Saundersy  4  Bing.  B.  5.  Nockels  v.  Oroaby,  3  Bam.  d 
Cress.  814.)  The  party  or  parties  to  whom  the  defendants 
directly  issued  the  false  certificates,  has  or  have  his  or  their 
remedy  against  the  defendants  ;  but  the  plaintiff  has  no  rem- 
edy against  the  defendants,  on  the  facts  stated  in  the  com- 
plaint. On  these  facts  it  must  be  presumed,  that  the  defendr 
ants  intended  to  injure  and  did  injure  the  party  or  parties  to 
whom  they  directly  issued  or  transferred  the  certificates. 

The  plaintiff's  case  is  not  within  the  principle  of  the  decis- 
ion in  Thomas  v.  WinchestcTy  (2  Sd.  397 ;)  but  it  is,  I  think, 
within  the  principle  of  the  decisions  in  Mechanioff  Bank  v. 
The  New  York  and  New  Haven  Bail  Boad  Co.,  (3  iTeman, 
699 ;)  Farmer^  and  Mechanic^  Bank  of  Kent  Co.  v.  JBii<cA- 
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erff  and  Drovertf  Bank,  (16  N.  T.  R.  125  ;)  and  Zabriskie 
y.  SmUh,  (3  Keman,  330.) 

The  order  of  the  special  term^  ovemiling  the  defendanta' 
demorrerB,  should  he  reversed,  with  $10  costs ;  and  the  de* 
fendants  should  severally  have  judgment  on  their  demurrers, 
with  costs. 

[Nbw  Tobk  Osnbbal  TntM,  ICay  7, 1860.    Stdhtrland,  Banney  and  Leon- 
ardf  Justices.] 


In  the  matter  of  the  petition  of  Daniel  Buhlxb. 

The  proper  constraction  of  the  first  sectloD  of  the  act  in  relation  to  frauds  in 
assessments  for  local  improTements  in  the  city  of  New  Tork,  passed  in  1868, 
which  provides  that  if,  in  the  prooeedings  relatlTe  to  any  assessment  for  the 
pQipose  mentioned,  or  in  the  proceedings  to  collect  the  same,  any  fraud  or 
legal  irregularity  shall  be  alleged,  to  haTo  been  committed,  the  party  ag* 
grioTed  may  apply  to  any  Judge  of  thb  snpremo  court  for  relief,  Ac,,  is, 
that  the  words  "  proceedings  relatiTO  to  any  assessment,"  therem  mentioned, 
are  not  to  be  extended  beyond  the  initiatory  steps  to  order  the  doing  of  the 
work  for  which  the  assessment  is  to  be  made.  The  changing  of  tne  grade 
in  streets  is  not  necessarily  a  proceeding  relatiye  to  an  assessment  for 
paving. 

Accordingly  hM  that  the  section  did  not  apply  to  the  case  of  an  assessment 
legnlarly  made  for  paving  a  street,  which  assessment  was  rendered  neces- 
sary in  consequence  of  an  ordinance  of  the  common  ooancU,  passed  subse- 
quently to  the  opening  of  the  street,  changing  the  grade  of  the  street,  and 
thus  requiring  the  grades  of  the  adjoining  streets  to  be  altered,  to  corres- 
pond therewith. 

The  want  of  the  written  consent  of  two  thirds  of  the  owners  of  property  to  a 
diangeof  the  grade  of  a  street  as  required  by  the  act  of  1862  is  not  a  suffi- 
cient cause,  within  the  provisions  of  the  act  of  1868,  for  vacating  an  assess 
ment  made  for  paving  streets  after  the  new  grade  was  adopted. 

PETITION  to  the  court  for  an  order  vacating  an  assess* 
ment  made  by  the  direction  of  the  common  council,  for 
paving  the  New  Bowery  in  the  city  of  New  York.  The  &cts 
appear  in  the  opinion  of  the  court. 
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Ikgbahah^  J.  ProoeediDgs  in  this  matter  were  commenced 
before  me,  some  time  since,  and  the  evidence  taken  therein 
shows  that  after  the  opening  of  the  street  the  common  council 
ordered  the  grades  to  be  changed ;  that  in  consequence  thereof 
the  grades  of  the  adjoining  streets  had  to  be  altered,  to  cor- 
respond therewith,  and  the  assessment  here  complained  of  was 
for  this  work.  The  ground  upon  which  the  petitioner  rests 
this  application  is,  that  the  ordinance  to  change  the  grades 
was  passed  in  violation  of  the  provisions  of  the  act  of  1852, 
which  prohibited  any  change  of  the  grades  of  streets  without 
the  consent  of  two  thirds  of  the  owners  of  the  land  fronting 
thereon. 

No  fraud  or  irregularity  is  alleged  to  have  been  committed^ 
in  passing  the  ordinance  for  the  assessment,  or  in  the  proceed- 
ings to  collect  the  same ;  and  this  question  is  now  submitted 
to  me,  viz. :  whether  the  want  of  the  written  consent  of  two 
thirds  of  the  owners  of  property,  to  change  the  grade  of  the 
streets,  is  a  su£Scient  cause,  within  the  provisions  of  the  act 
in  relation  to  frauds  in  assessments  for  local  improvements  in 
New  York,  passed  in  1858,  {Laws  of  1858,  p.  574,)  to  vacate 
the  assessment  for  paving  the  streets  after  such  grade  was 
adopted  ?  The  words  of  the  statute  are  as  follows :  '^  If  in 
the  proceeding  relative  to  any  assessment  or  assessments  for 
local  improvements  in  the  city  of  New  York,  or  in  the  pro- 
ceedings to  collect  the  same,  any  fraud  or  legal  irregularity 
shall  be  alleged  to  have  been  committed,  the  party  aggrieved 
may  apply,"  &c. 

The  statute  applies  to  two  cases :  1.  Where  the  fraud  or 
irregularity  is  committed  in  the  proceedings  relative  to  the 
assessment.  2.  Where  the  fraud  or  irregularity  is  committed 
in  the  proceedings  to  collect  the  assessment. 

No  fraud  or  irregularity  is  charged  as  to  the  second  ground 
— the  collection  of  the  assessment.  The  decision  of  this 
question,  therefore,  depends  on  the  construction  given  to  the 
term  "the  proceedings  relative  to  the  assessment"  This  has 
heretofore  been  construed  as  applying  to  the  laying  of  the 
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asBessment^  the  passage  of  the  ordinance  therefor,  and  the 
resolution  directing  the  work  to  be  done  for  which  the  assess- 
ment was  laid.  In  all  snch  cases,  where  firand  or  irregularity 
has  been  shown,  we  have  in  several  instances,  vacated  such 
assessments. 

The  proceeding  now  objected  to  does  not  come  within  either 
of  these  cases.  The  petitioner  contends  that  although  it  is 
not  within  these  cases,  still  that  the  work  would  not  have 
been  required  if  the  law  of  1852  had  been  complied  with  in 
regard  to  the  change  of  the  grades,  and  that  it  was  therefore 
irregular  to  order  the  pavement  to  be  relaid.  I  am  of  the 
opinion  that  the  act  will  not  bear  such  a  construction.  Al- 
though the  statute  may  be  considered  a  remedial  one,  and  is 
beneficial  in  its  operation,  in  giving  the  owners  of  property 
relief  against  illegal  assessments,  which  before  its  passage, 
conld  only  be  obtained  through  the  tedious  and  hazardous 
process  of  submitting  to  a  sale  for  the  assessment,  and  the 
contesting  its  legality  in  an  action  to  recover  the  possession 
after  such  sale  had  been  confirmed,  still  it  is  not  to  be  extend- 
ed, by  inference,  beyond  the  fair  interpretation  of  the  words 
used  in  defining  the  cases  in  which  the  law  may  be  resorted  to. 

The  proceedings  relative  to  an  assessment  cannot,  by  any 
&ir  interpretation,  be  extended  beyond  the  inititftory  proceed- 
ings to  order  the  doing  of  the  work  for  which  the  assessment 
is  to  be  made.  The  changing  of  the  grade  in  the  New  Bow- 
ery and  adjacent  streets  was  not  necessarily  a  proceeding  rela- 
tive to  the  assessment  for  paving.  No  objection  appears  to 
have  been  made  thereto.  If  any  party  objected  to  it,  ample 
remedies  existed,  by  which  such  change  could  have  been  pre- 
vented, long  before  any  measures  were  taken  to  order  the  work 
to  be  done  for  which  such  assessment  was  to  be  laid.  The 
case  suggested  by  the  counsel,  on  the  argument,  of  irregularity 
in  the  opening  or  widening  of  a  street,  shows  more  forcibly 
the  impropriety  of  connecting  the  original  improvement  with 
the  subsequent  ordinances  for  grading  or  paving  it.  The 
opening  has  nothing  to  do  with  the  proceedings  to  r^ulate 
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or  grade,  and  yet  the  irregularity  in  opening  would  be  as  good 
a  ground  for  Betting  aside  an  assessment  for  paving,  as  the 
irregularity  in  the  change  of  the  grade  would  be  to  vacate  an 
assessment  for  paving  after  such  grade  had  been  changed. 

The  title  of  the  act  shows  the  intent  of  the  legislature  to 
have  been  to  confine  it  to  the  proceedings  by  which  the  assess- 
ment was  immediately  ordered. 

It  was  urged  on  behalf  of  the  petitioner  that  if  the  original 
change  of  grade  was  void,  the  subsequent  proceedings  to  pave 
the  streets  according  to  it  were  illegal,  and  therefore  came 
within  the  provisions  of  the  statute.  I  am  at  a  loss  to  see  on 
what  grounds  the  change  of  grades  can  be  declared  void.  The 
common  council  had  authority  to  make  such  change,  but  were 
directed,  before  doing  so,  to  have  the  written  consent  of  a  por- 
tion of  the  owners.  If  they  acted  without  consent,  they  might 
have  been  restrained  from  carrying  out  such  change,  or  per- 
haps those  who  were  injured  might  have  an  action  for  dam- 
ages therefor ;  but  after  they  have  permitted  such  change  to 
be  made  and  completed  without  objection,  it  is  too  late  to 
allege  the  whole  proceeding  to  be  irregular.  If  they  can  re- 
sort to  such  an  irregularity  in  the  original  proceeding  for 
changing  the  grade,  to  relieve  them  from  the  expense  of  pav- 
ing, the  objection  will  continue  through  all  time,  whenever  it 
shall  become  necessary  to  repair  the  side- walks,  or  curb  or  do 
any  work  on  the  street,  which  could  be  the  subject  of  an  as- 
sessment. Such  never  could  have  been  the  intent  of  the  stat- 
ute. The  proper  construction  of  it  must  be  limited  to  the 
resolution  providing  for  doing  the  work  to  be  paid  for  by  the 
assessment,  the  laying  of  the  assessment,  and  the  proceedings 
to  collect  the  same,  and  cannot  be  extended  to  previous  mat^ 
ters  which  did  not  render  an  assessment  necessary  and  were 
not  immediately  connected  therewith. 

If  the  common  council  should  pass  a  law  or  order  an  im- 
provement, for  which  they  had  no  authority,  and  the  whole  * 
proceeding  was  absolutely  void  and  without  jurisdiction,  all 
subsequent  legislation  founded  on  such  void  act  must  also  be 
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irregular  and  voidJ  In  such  a  case  I  suppose  this  act  may  be 
resorted  to  for  relief  against  any  assessment  so  imposed^  on 
the  ground  of  irregularity  in  ordering  the  work  to  be  done ; 
but  a  mere  irregularity  in  such  previous  proceeding  cannot  be 
resorted  to,  when  the  subsequent  proceedings  are  free  from  any 
other  objection. 

If  the  petitioner  desires  to  be  heard  on  the  question  whether 
the  resolution  to  change  the  grade  is  absolutely  void,  he  can 
give  a  notice  therefor.  If  no  notice  is  given,  the  application 
is  denied. 

[Nbw  Tobk  S?xcial  Tbbk,  Norember  7, 1869.    Ingraham,  Justice.] 
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An  actiofD — Hm  leading  object  of  wUch  is  to  recover  dami^s  for  the  iz^Jnries 
nod  loBsee  the  plaintiff  has  snatained  by  the  frand  of  the  defendant,  which 
fraad  coniista  in  the  defendant's  falsely  and  fraudulently  pretending  to  have 
been  the  owner  of  laud  in  Iowa,  which  he  induced  the  plaintiff  to  take  in 
exchange  for  a  lot  of  land  in  0.  in  this  state,  worth  |2000,  whereby  he  lost 
that  amount  of  money ;  and  also  the  farther  turn  of  $300  expenses  incnrred 
in  lemoTing  himself  and  ftmily  to  Iowa  on  a  fruiUess  Jonmey  to  take  poa- 
session  of  that  land,  and  in  returning  to  C. ;  and  the  further  sum  of  1500 
for  losses,  sufferings  and  hardships  consequent  upon  such  Journey,  and  for 
sacrificing  a  remtmeratiTe  employment  at  home— is  not  an  action  upon  con- 
'irad,  but  is  a  special  action  on  the  case,  to  recover  damages  for  a  flraud. 

Bach  a  case  is  not  within  the  4th  subdivision  of  section  179  of  the  code,  inas« 
much  as  it  cannot  be  said  to  be  a  suit  to  enforce  a  liability  for  a  cMi  fraudu- 
lently contracted,  or  an  oUigcdion  fraudulently  incurred.  Consequently  the 
defendant  cannot  be  arrested  and  held  to  bail,  in  an  action  of  that  nature. 

That  section  of  the  code  obviously  contemplates  that  the  debt  or  obligation 
shall  be  of  that  character  that  a  suit  might  be  brought  on  it,  ev«i  if  unac- 
companied by  fraud  in  contracting  or  incurring  it,  although  in  the  latter 
case  an  order  of  arrest  could  not  be  obtained.  In  other  words,  that  fraud 
fis  not  the  gist  of  the  cause  of  action,  though  it  is  of  the  order  of  arrest.    Ptr 

HoOBBOOlf ,  J. 

The  case  of  CraindaB,  v.  Bryan,  (15  Bow,  Ft.  Ssp.  48,)  disapproved. 
Where  an  order  of  arrest  covers  causes  of  action  for  which  the  defendant  is  not 
liable  to  arrest,  it  should  be  vacated  and  set  aside. 
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Counts  in  a  complaint,  of  a  oharacter  not  sach  as  to  JnsUfy  an  order  of  arrest, 
will,  if  coupled  with  a  connt  nnder  which  an  order  can  properly  be 
obtained,  necessarily  yitiate  an  order  of  arrest  granted  npon  the  whole 
complaint. 

APPEAL  from  an  order  made  at  a  special  term  denying  a 
motion  to  vacate  an  order  of  arrest.  The  order  of  arrest 
was  originally  granted  upon  the  ground  that  the  defendant 
had  fraudulently  contracted  the  debt  or  incurred  the  obliga- 
tion for  which  the  action  was  brought.  The  motion  to  vacate 
the  same  was  upon  the  ground  that  the  fraud  was  not,  on  the 
whole  case,  established,  and  did  not  in  fact  exist.  The  mo- 
tion was  heard  at  the  Albany  special  term  in  May,  1859,  be- 
fore Justice  HoQEBOOM,  who  denied  the  same  upon  the  merits, 
and  intimated  that  some  of  the  causes  of  action  set  forth  in 
the  complaint  were  not  such  as  to  justify  an  order  of  arrest. 
But  he  retained  the  order  upon  the  ground  that  the  first  count 
in  the  complaint  might  be  regarded  as  a  cause  of  action  upon 
contract  From  this  order  the  defendant  appealed  to  the  gen- 
eral term.  The  other  material  &cts  are  stated  in  the  opinion 
of  the  court. 

H.  N.  Wright  J  for  the  appellant 

Theo.  Millery  for  the  respondent. 

By  the  Courty  Hogebooh,  J.  There  is  some  difficulty  in 
determining,  from  the  complaint,  what  is  the  precise  character 
of  the  causes  of  action  therein  set  forth — a  question  neverthe- 
less of  considerable  importance  in  determining  the  validity  of 
the  order  of  arrest 

The  leading  object  of  the  suit  seems  to  be  to  recover  dam- 
ages for  the  injuries  and  losses  the  plaintiff  has  sustained  by 
the  fraud  of  the  defendant  This  fraud,  as  alleged,  consists 
in  the  defendant* d  frdsely  and  fraudulently  pretending  to  have 
been  the  owner  of  a  tract  of  land  in  Iowa,  which  he  induced 
the  plaintiff  to  take  in  exchange  for  a  lot  of  land  in  the  town 
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of  Chatham,  in  the  ooonty  of  Columbia,  worth  two  thoiuand 
dollars,  whereby  he  lost  that  amoimt  of  money ;  and  also  the 
farther  sum  of  three  hundred  dollars,  expenses  incurred  in  re- 
moving himself  and  family  to  Iowa  on  a  fruitless  journey  to 
take  possession  of  that  land,  and  in  returning  to  Chatham ; 
and  also  the  further  sum  of  five  hundred  dollars  for  time  spent, 
hardships  endured,  injuries  caused,  diseases  contracted,  medi- 
cal expenses  incurred,  and  loss  of  employment  sustained  by 
removing  to  Iowa,  and  by  surrendering,  and  on  his  return  be- 
ing unable  to  regain,  the  situation  of  night  watchman  on  the 
Western  Bail  Boad,  which  he  held  at  Chatham  before  remov- 
ing to  Iowa.  These  three  several  sums  the  plaintiff,  accord- 
ing to  his  demand  of  judgment,  seeks  to  recover  in  this  action, 
and  the  facts  supposed  to  justify  such  recovery  are  set  forth 
in  three  separate  counts  or  divisions  of  the  complaint 

The  first  count  alleges,  though  with  unnecessary  prolixity 
and  excessive  repetition,  that  on  the  30th  day  of  January, 
1858,  the  plaintiff  was  the  owner  of  certain  premises  in  Chat- 
ham (describing  the  same)  of  the  value  of  $2000  ;  that  the 
defendant,  intending  to  deceive  and  defraud  the  plaintiff^ 
falsely  and  fraudulently  represented  to  him,  and  induced  him 
to  believe,  that  he  was  the  owner  of  two  hundred  acres  of  land 
in  Iowa,  (describing  the  same,)  of  the  value  of  $2000 ;  that 
with  like  purpose  to  defraud  the  plaintiff,  he  proposed  an  ex- 
change of  said  parcels  of  land,  the  one  for  the  other ;  that  the 
plaintiff,  confiding  in  such  representations  and  deceived  there- 
by, agreed  to  make  the  exchange ;  that  thereupon  it  was  mu- 
tually agreed  that  conveyances  should  be  made  therefor  from 
the  one  party  to  the  other,  respectively— which  was  accord- 
ingly done — ^the  one  conveyance  being  the  consideration  of  the 
other,  although  the  consideration  expressed  therein  is  the  sum 
of  $2000 ;  that  the  defendant,  at  the  time  aforesaid,  was  not 
in  &ct  the  owner  of  said  lands  in  Iowa,  and  had  no  title  thereto, 
all  of  which  he  well  knew;  whereby  the<lefendant  cheated 
and  defrauded  the  plaintiff  out  of  his  said  lands  at  Chatham, 
which  were,  on  said  30th  day  of  January,  1858,  of  the  value 
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of  $2000 ;  and  which  said  sum  of  $2000  the  said  plaintiffs 
by  reason  of  the  premises  above  setforth,  claims  and  demands 
of  the  defeTidaifdy  with  interest  from  the  said  30th  day  of 
January^  1858. 

The  second  count  alleges  that  the  plaintiff,  after  receiving 
the  defendant's  deed  of  the  Iowa  lands,  and  in  full  confidence 
that  he  thereby  became  the  owner  thereof,  removed  himself 
and  his  family,  and  a  large  quantity  of  personal  property,  to 
the  state  of  Iowa  for  the  purpose  of  occupying  and  cultivating 
said  lands  as  a  &rm  and  homestead  for  himself  and  family  ; 
that  he  found  the  said  lands,  but  then  for  the  first  time  ascer- 
tained that  the  defendant  was  not  the  owner  thereof  and  had 
never  had  any  title  thereto ;  that  the  plaintiff,  in  removing 
himself  and  his  family  and  personal  property  to  Iowa,  and  in 
returning  therefrom  to  Chatham,  necessarily  expended  the 
sum  of  $300 ;  and  he  claims  and  demands  of  the  defendant 
the  said  sum  of  $300,  and  interest  thereon  from  the  16th  day 
of  June,  1858,  being  the  day  of  his  arrival  at  Ohatham  on  his 
return  from  Iowa. 

The  third  count  claims  and  demands  of  the  defendant  the 
further  sum  of  $500  for  the  time  of  the  plaintiff  and  family 
in  making  said  journey  to  Iowa  for  the  purpose  aforesaid,  and 
for  the  hardships  necessarily  by  them  thereby  endured,  and 
for  the  injury  caused  thereby  to  himself  and  family,  and  the 
diseases  thereby  contracted  by  them,  and  ^the  expenses  and 
chaiges  for  medicine  and  medical  attendance  necessarily  there- 
by incurred ;  and  for  the  loss  of  emplo3rment  sustained  by  the 
plaintiff  in  removing  from  Chatham  to  Iowa,  he  having  been 
just  previously  engaged  by  the  Western  Bail  Boad  as  a  night 
watchman,  at  the  rate  of  $20  per  month,  which  employment 
the  plaintiff  relinquished  for  the  purpose  of  such  removal  to 
Iowa,  and  has  not  since  been  able  to  regain  his  former  situa- 
tion,  or  to  procure  much  employment  in  any  capacity.  ''  And 
the  said  plaintiff  all^s  (so  this  count  closes)  that  by  reason 
of  the  premises  last  aforesaid,  he  has  sustained  damages  to 
the  amount  of  five  hundred  dollars,  or  thereabouts.'' 
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There  seems  very  little  doubt  that  the  pleader  who  framed 
this  complaint  intended  by  it  a  special  action  on  the  case, 
seeking  to  recover  damages  for  a  fraud  perpetrated  by  the 
defendant  upon  the  plaintiff.  The  charges  of  fraud  are  reit- 
erated over  and  over  again  in  the  course  of  the  complaint. 
There  is  nothing  in  it  that  looks  like  an  action  upon  contract^ 
either  express  or  implied,  except  the  conclusion  of  the  first 
count,  which  claims  to  recover  $2000  and  interest,  being  the 
alleged  value  of  the  plaintiff's  land,  of  which  land  he  claims 
to  have  been  defrauded  by  the  act  of  the  defendant  Upon 
the  theory  that  this  was  an  action  upon  contract,  all  these  al- 
l^;ations  of  fiBud  were  out  of  place,  as  not  material  to  the 
plaintiff's  recovery,  and  would,  I  think,  have  been  struck  out 
as  irrelevant  and  redundant^  (Humphrey  v.  Broum,  17  How. 
Ft,  Bep.  48.5,)  even  though  there  had  been  an  intention  to 
procure  an  order  of  arrest ;  for  where  the  right  to  the  order 
depends  upon  facts  extrinsic  to  the  cause  of  action,  and  which 
are  not  identical  with  or  inherent  in  the  cause  of  action  itself, 
they  should  not  be  incorporated  in  the  complaint,  but  be 
stated  in  the  affidavits  or  other  papers  relied  upon  to  justify 
an  order  of  arrest.  I  am  inclined,  therefore,  to  think  that,  af- 
ter all,  the  first  count  wears  more  the  semblance  of  a  count  in 
tort  to  recover  damages  for  a  fraud,  than  a  count  on  contract, 
to  recover  the  value  of  land,  conveyed  to  the  defendant  upon 
a  consideration  which  has  wholly  failed. 

The  second  count  is  still  less  like  a  cause  of  action  upon 
contract  Adopting  for  its  foundation  most  of  the  allegations 
contained  in  the  first  count,  it  seeks  to  recover  the  expenses 
of  the  journey  to  Iowa,  not  because  the  defendant  has  prom- 
ised to  pay  them,  not  because  they  are  damages  necessarily  or 
naturally  flowing  from  a  breach  of  contract  express  or  implied, 
but  because  they  are  damages  sustained  in  consequence  of  the 
firaud  perpetrated  by  the  defendant  upon  the  plaintiff.  I  can- 
not therefore  regard  this  count  as  sounding  in  contract. 

The  third  count  wears  still  less  such  an  appearance.  It 
seeks  to  recover  damages  of  different  kinds  resulting  from  the 
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fraud  of  the  defendant— from  his  fraudulent  representations 
of  his  ownership  and  title  to  lands  in  Iowa,  by  which  the  plain- 
tiff was  induced  to  take  a  title  thereto,  to  make  a  journey  to 
Iowa,  to  spend  the  time  necessary  for  that  purpose,  to  encoun- 
ter hardships,  contract  diseases,  incur  medical  expenses,  and 
sacrifice  a  remunerative  employment  at  home,  resulting  alto- 
gether in  damages  to  a  large  amount.  These  are  not  the  dam- 
ages ordinarily  resulting  from  a  breach  of  contract ;  and  there 
is  no  contract  set  forth  in  the  complaint  as  the  foundation  or 
origin  thereof. 

If  we  should  therefore  conclude  that  the  first  count  was 
upon  contract,  it  is  connected  in  the  same  complaint  with  two 
other  counts  sounding  in  tort.  We  must  therefore  examine, 
first,  whether  the  last  two  counts,  assuming  them  to  be  in  tort, 
are  of  a  character  which,  under  the  code,  justify , an  order  of 
arrest ;  and  if  not,  whether  they  do  not,  though  coupled  with 
a  count  under  which  an  order  of  arrest  could  have  been  prop- 
erly obtained,  necessarily  vitiate  an  order  granted  upon  the 
whole  complaint,  and  not  upon  the  first  count  alone. 

Prior  to  the  non-imprisonment  act  of  1831,  the  general  if 
not  universal  rule  was  that  parties  were  liable  to  imprisonment 
in  civil  actions.  (King  v.  Kirhy^  28  Barb.  62.)  After  the 
passage  of  that  act,  such  may  perhaps  have  still  been  re- 
garded as  the  general  rule  in  actions  for  torts,  though  the 
contrary  one  applied  to  contracts.  But  since  the  code  the  li- 
ability to  arrest  depends  exclusively  upon  its  provisions  and 
the  provisions  of  the  act  of  1831.  The  general  rule  must  be 
i^aided  as  being  that  a  party  is  not  subject  to  imprisonment 
in  a  civil  action,  and  the  plaintiff  seeking  to  imprison  his 
adversary,  must  either  in  his  complaint  or  in  the  papers  upon 
which  an  order  of  arrest  is  applied  for,  show  himself  expressly 
within  the  provisions  of  the  law.  All  these,  except  those  relat- 
ing to  imprisonment  for  contempts  and  imprisonment  under 
the  act  of  1831,  are  contained  in  section  179.  They  by  no 
means  embrace  aU  cases  of  torts  or  wrongs.  The  present  case, 
if  coming  within  the  section  at  all^  is  embraced  under  the  4th 
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gnbdiviaion,  wliich  is  as  follows:  ^' Where  the  defendant 
has  been  guilty  of  a  fraud,  in  contracting  the  debt  or  incur- 
ring the  obligation,  for  which  the  action  is  brought,  or  in 
concealing  or  disposing  of  the  property,  for  the  taking,  de- 
tention or  conversion  of  which  the  action  is  brought/'  The 
latter  clause  has  obviously  no  application  to  the  present  case ; 
and  the  question  therefore  is,  whether  this  can  be  said  to  be  a 
suit  to  enforce  a  liability  for  a  debt  contracted,  or  an  obliga- 
tion incurred.  I  am  unable  to  regard  it  in  that  light.  The 
fraud  or  the  damages  arising  from  it  is  not  the  debt  or  obliga- 
tion '^  for  which  the  action  is  brought  The  word  debt  ob- 
viously implies  a  liability  arising  upon  contract ;  and  the  word 
^'obligation,"  in  this  connection,  has,  I  think,  the  same  meaning. 
Thqr  both  import  a  contract  liability.  Debt  implies  a  fixed 
and  absolute  liability — a  sum  actually  owing  from  one  party 
to  another.  Obligation  will  include  an  inchoate  and  condi- 
tional liability  whose  fixed  character  is  to  be  determined  by 
subsequent  events.  The  section  obviously  contemplates  that 
the  debt  or  obligation  is  of  that  character  that  a  suit  might  be 
brought  on  it,  even  if  unaccompanied  by  fraud  in  contracting 
or  incurring  it ;  although  in  the  latter  case  an  order  of  arrest 
oould  not  be  obtained.  In  other  words,  that  fraud  is  not  the 
gist  of  the  cause  of  action,  though  it  is  of  the  order  of  arrest. 
This  construction  is  fortified  by  a  reference  to  the  4th  subdi- 
vision of  the  4th  section  of  the  act  to  abolish  imprisonment 
for  debt^  (Laws  of  1831,  chap,  300,)  of  which  it  is  almost  a 
literal  transcript,  and  from  which  it  was  undoubtedly  borrowed. 
That^  and  the  preceding  sections  of  the  non-imprisonment  act, 
relate  exclusively  to  actions  for  the  enforcement  of  contracts; 
the  law  as  to  imprisonment  for  torts  being  left  unchanged. 
I  cannot,  therefore,  agree  to  the  construction  which  has  been 
put  upon  this  section  by  Mr.  Justice  Smith  of  the  7th  dis- 
trict, in  OrainddU  v.  Bryan^  15  How.  Pr.  Bep.  48.)  I  think 
it  unwarranted  by  the  phraseology  of  the  act,  and  the  fisur 
and  natural  interpretation  of  the  terms  employed,  and  fdso 
by  the  source  from  which  it  is  evidently  drawn.    The  decision 
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in  GrandcUl  v.  Bryan  is  said  to  have  been  affirmed  at  a  gen- 
eral term  in  the  7th  district ;  bnt  we  have  no  authoritative 
report  of  the  grounds  upon  which  such  affirmance  was  based. 
And  although  always  disposed  to  regard  with  deference,  and 
generaUy  with  absolute  authority,  the  general  term  decisions 
of  a  co-ordinate  branch  of  this  court,  I  feel  that  the  circum- 
stances of  this  case,  the  want  of  knowledge  of  the  precise 
views  of  the  court,  the  novelty  of  the  question,  and  the 
strength  of  my  own  impressions  in  a  contrary  direction,  justify 
me  in  making  this  case  an  exception  to  the  rule.  I  must 
therefore  regard  the  2d  and  3d  counts,  at  least,  as  not  justi- 
iying  an  order  of  arrest  Since  preparing  this  opinion  I  have 
met  with  the  case  of  Smith  v.  Corbtere^  (3  Bosw.  634,)  which 
was  decided  in  accordance  with  the  views  herein  expressed,  and 
the  order  of  arrest  originally  granted  therein  was  set  aside 
with  costs. 

The  order  of  arrest  is  presumed  to  have  been  founded 
upon  the  whole  complaint— upon  each  and  all  the  causes  of 
action  therein  set  forth.  No  discrimination  is  made  between 
them,  and  probably  none  can  be  made,  in  the  practical  en- 
forcement of  the  order.  It  is  to  be  granted  in  certain  actions^ 
and  only  in  certain  actions ;  and  I  think  only  in  actions  pos- 
sessing or  accompanied  by  the  insignia  of  fraud  mentioned  in 
the  act.  There  is  to  be  but  one  judgment  and  one  execution ; 
that  jBj  only  one  kind  of  execution,  so  far  as  the  amount  of 
the  debt  is  concerned.  The  judgment  is  homogeneous,  and  I 
know  of  no  principle  which  would  justify  a  practitioner  in  sepa- 
rating parts  of  a  judgment  and  simultaneously  issuing  an  execu- 
tion against  property  for  one  part,  and  an  execution  against  the 
person,  for  another.  The  verdict  and  judgment  would  not  dis- 
criminate how  much  of  it  was  composed  of,  or  founded  upon, 
one  cause  of  action,  and  how  much  of  or  upon  another.  The 
undertaking  which  the  defendant  may  give,  to  discharge  him- 
self from  arrest,  requires  him  to  render  himself  amenable  to 
the  process  of  the  court  during  the  pendency  of  the  action, 
and  to  such  as  may  be  issued  to  enJTorce  the  JudgmefU  there- 
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in,  {Code,  §  187,)  and,  as  before  stated,  this  process  does  not 
discriminate  between  different  causes  of  action  set  forth  in 
the  complaint. 

The  order  of  arrest,  therefore,  in  this  case,  covered  causes 
of  action  for  which  the  defendant  was  not  liable  to  arrest,  and 
for  that  reason  should,  I  think,  be  vacated  and  set  aside.  It 
was  not  warranted  by  law.  It  was  imprisoning  the  defendant 
for  an  unlawful  cause.  It  would  result  in  imprisoning  his 
person  on  final  process,  and  refusing  his  discharge,  except  up- 
on condition  of  paying  a  demand,  for  which  the  law  did  not 
authorize  his  detention.  And  I  think  it  dear  that,  for  these 
reasons,  the  order  cannot  be  upheld.  The  question  has  also 
been  substantially  decided.  {Brown  v.  Treaty  1  EiU,  225. 
Buydam  v.  Smithy  7  id.  182.  Miller  v.  Scherder^  2  Comet. 
262.  Lambert  v.  Snow^  17  How.  517.)  In  Suydam  v.  Smith, 
the  court,  referring  to  the  case  oi  Brown  v.  Treaty  say,  (p.  185,) 
"  The  plaintiff  had  recovered  upon  all  of  the  counts ;  and  it 
"waa  enough  to  say  that  vhere  the  bailor  sues  upon  the  con- 
tract—although there  may  be  a  misjoinder  of  other  coants— 
the  bailee  cannot  be  imprioned  on  the  judgment.  It  was  on 
that  ground  that  the  defendant  was  discharged  from  the  ar- 
rest'' In  MiUer  v.  Scherder,  (2  Comet.  267,  268,)  the  court 
of  appeals  say,  ^^  We  do  not  intend  to  question  the  rule  laid 
down  in  Brotvn  v.  Treat,  {1  Hill,  225,)  as  limited  and  ex- 
plained by  Mr.  Justice  Bronson,  in  Suydam  v.  Smith,  (7  Hill, 
182,)  that  where  counts  on  contract  and  in  tort  are  joined  in 
the  same  declaration,  and  a  general  verdict  and  judgment  are 
rendered  thereon,  the  plaintiff  cannot  enforce  such  judgment 
by  imprisonment  of  the  defendant.  In  a  case  thus  situated, 
the  plaintiff  having  elected  to  join  a  non-imprisonment  cause 
of  action  with  one  of  a  different  character,  shall  be  deemed  to 
have  elected  to  take  his  remedy  against  property  alone ;  be- 
cause the  law  will  not  allow  him  to  prejudice  the  rights  of  the 
defendant  by  mingling  his  damages." 

The  result  is,  that  the  order  of  the  special  term  must  be 
reversed,  the  order  of  arrest  vacated,  and  the  defendant  dis- 
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charged  from  imprisonmeni  The  defendant  fihould  also  have 
4(10  costs  on  this  appeal.  But  as  a  condition  of  granting  this 
order,  the  defendant  should  stipulate  not  to  bring  an  action 
for  false  imprisonment. 

[Albany  Gbnbbal  Terx,  December  6, 1859.     Wright,  Chuld  and  Boge- 
hoom,  Justices.] 
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Habe  v8.  Van  Deusek  and  wife  and  Milleb. 

The  equitable  lien  of  a  vendor,  for  the  unpaid  purchase  money,  is  raised  by 

75h  454'  ^^^  ^^1  ^^  ^®  absence  of  an  express  agreement,  becaose  it  is  deemed  equi- 

"  table  that  the  vendee  shall  not  take  a  perfect,  unincumbered  title  to  the 

property  until  he  pays  for  it    And  the  lien  is  lost,  where  the  parties  have 

waived  it ;  or  where  it  is  obvious  that  they  contemplated  adUBTerent  security 

for  the  purchase  mon^^y. 

Where  the  plaintiff,  for  land  sold  by  him  to  the  defendants,  received  from  them, 
in  part  payment,  a  tract  of  land  subject  to  a  mortgage  of  $4000,  which  the 
plaintiff  assumed  to  pay,  and  the  defendants  covenanted  that  such  tract  of 
land  was  free  from  all  other  incumbrances,  but  the  same  was  in  fact  subject 
to  the  equitable  lien  of  a  note  for  |900,  given  to  D.  the  vendor  of  the  defend- 
ants, for  the  purchase  money ;  Beld  that  the  plaintiff,  by  taking  the  caotnant 
of  the  vendees  that  the  lands  conveyed  by  the  latter  were  free  from  incum- 
brances, had  evinced  his  intention  to  rely  upon  that  remedy,  for  Indemnifi- 
cation, and  had  thereby  waived  his  equitable  lien,  if  any  he  had,  for  the 
unpaid  purchase  money.  And  that,  at  all  events,  payment  or  satisfaction, 
by  the  plaintiff,  of  the  incumbrance  created  by  the  note,  or  eviction  there- 
under, was  a  condition  precedent  to  the  enforcement  of  such  an  equitable  lien. 

There  must  be  a  substantive  cause  of  action,  existing  in  the  plaintiff  at  the 
commencement  of  the  suit,  and  the  action  cannot  rest  upon  facts  subse- 
quently arising. 

DEMUBBEB  to  complaint.  The  complaint  alleged  that 
ahout  the  1st  of  May^  1858,  the  plaintiff  sold  and  con- 
veyed to  the  defendant  Catharine  Van  Deusen  a  farm  of  land^ 
in  Livingston,  Columbia  county,  subject  to  two  mortgages 
thereon,  for  the  price  or  consideration  of  $1471.43.  That  in 
exchange  and  payment  therefor,  the  defendants.  Van  Deusen 
and  wife,  sold  and  conveyed  to  the  plaintiff  a  farm  of  land  in 
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Taghkanic,  snlgect  to  a  $4000  mortgage  thereon,  which  the 
plaintiff  aBsumed  to  pay,  for  the  price  or  snm  of  $2000.  That 
the  plaintiff  paid  to  the  defendant  Van  Deosen  $528.57,  being 
the  difference  in  price  between  said  two  parcels  of  land.  That 
in  the  conveyance  to  the  plaintiff,  Van  Densen  covenanted  that 
the  lands  were  free  from  all  incombratices  except  the  $4000 
mortgage.  That  snbseqaently  Henry  E.  Decker  and  others,  the 
grantors  of  Van  Deosen  of  the  Taghkanic  lands,  conunenced  an 
action  in  the  snpreme  court  against  said  Van  Densen  and  the 
plaintiffi  and  others,  to  enforce  an  alleged  equitable  lien  for 
$900  of  unpaid  purchase  money  thereof,  for  which  the  Deckers 
held  the  note  of  said  Van  Densen.  That  on  the  19ih  of  May, 
1859,  a  judgment  was  rendered  in  said  suit  in  favor  of  the 
plaintifib  therein  for  $1012.60,  the  amount  of  said  alleged 
equitable  lien,  with  interest  thereon,  and  also  directing  a  sale 
of  said  premises  in  Taghkanic  for  the  satisfaotion  thereof. 
That  at  the  time  of  his  purchase  from  the  defendants.  Van 
Densen  and  wife,  the  plaintiff  was  entirely  ignorant  of  the 
legal  effect  of  the  facts  charged  in  the  complaint  of  the  Deck- 
ers, or  that  a  note  for  unpaid  purchase  money  had  the  effect 
of  a  mortgage  upon  the  land,  and  that  he  contracted  with  Van 
Deusen  in  ignorance  thereof.  That  the  interest  of  said  Van 
Densen  and  wife  in  said  Taghkanic  lands,  because  of  said 
equitable  lien,  was  less  by  the  amount  thereof,  than  represent- 
ed and  covenanted  in  their  deed  to  the  plaintiff,  and  judgment 
was  rendered  in  said  action  of  the  Deckers  for  $129448,  prin- 
cipal, interest  and  costs ;  to  which  amount  the  plaintiff  claims 
and  insists  that  the  consideration  money  of  the  Livingston 
lands  purchased  by  the  defendants  from  the  plaintiff  remains 
unpaid,  and  that  the  plaintiff  has  an  equitable  lien  therefor 
on  said  lands.  That  Yan  Deusen  was,  at  the  time  of  said 
purchase  and  sale,  and  has  ever  since  been,  entirely  insolvent, 
and  the  plaintiff  will  be  remediless  unless  he  can  succeed  in 
this  action.  That  the  defendant  Miller  is  the  holder  of  a  sub- 
sequent mortgage  upon  said  Livingston  lands,  dated  May  7, 
1858,  and  had  notice  at  the  time  of  taking  the  same  of  the 
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£Act8  constitating  the  plaintiff's  equitable  lien,  and  that  said 
mortgage  was  taken  for  a  precedent  indebtedness.  The  plain- 
tiff prayed  for  a  judgment  establishing  his  equitable  lien,  and 
for  a  sale  of  the  Livingston  lands  in  satisfSsustion  thereof  with 
costs,  and  for  general  relief. 

The  defendants  Catharine  Van  Deusen  and  Abraham  F. 
Miller  demurred  separately  to  the  complaint,  ailing  several 
specific  grounds  of  demurrer,  and  among  others  that  the  com- 
plaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

jB.  K  Andrews  and  John  WhUbeck^  for  the  defendants. 

John  CfatUjJun.  and  Cornelius  Easettyney  for  the  plaintiff 

HoGEBOOM,  J.  A  vendor  of  lands  has  an  equitable  lien  for 
the  unpaid  purchase  money.  This  lien  grows  out  of  the  trans- 
action itself,  and  is  implied  by  law  in  order  properly  to  adjust 
the  equities  between  the  parties.  It  is  not  precisely  founded 
upon  contract — at  least  not  upon  express  contract ;  for  it  exists 
although  the  parties  may  not  have  contracted  for  it,  tad  may 
even  have  been  unaware  of  its  existence.  It  is  aided  by  the 
law,  in  the  absence  of  an  express  agreement,  because  it  is 
deemed  equitable  that  the  vendee  should  not  take  a  perfect 
and  absolute — an  unincumbered — ^title  to  the  property,  until 
he  pays  for  it.  Besting  upon  this  natural  equity,  it  is  lost, 
where  the  parties  have  waived  it,  or  where  it  is  obvious  that 
the  parties  contemplated  a  different  security  for  the 'purchase 
money.  Therefore  where  other  security  is  taken,  in  the  form  of 
an  express  incumbrance  upon  other  lands,  or  even  upon  the  land 
sold,  or  by  the  note  or  obligation  of  a  third  person,  it  is  deemed 
reasonable  to  infer  that  the  parties  intended  to  waive  the  equi- 
table lien,  and  to  rely  upon  the  substituted  security.  It  is  a 
matter  of  considerable  difficulty,  sometimes,  to  determine 
when  this  equitable  lien  should  be  deemed  to  have  been  sur- 
rendered ;  for  the  facts  often  leave  us  in  doubt  what  were  the 
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real  intentions  of  the  parties.  But  several  mles  on  this  sub- 
ject have  become^  in  the  progress  of  judicial  decision,  well 
established.  1.  In  the  event  of  there  being  simply  unpaid 
purchase  money  of  land,  and  in  the  absence  of  any  agreement 
to  the  contrary,  the  lien  exists.  (Garson  v.  Green,  1  John. 
Oh.  308.  Fish  v.  Howland,  1  Paige,  20.)  2.  This  lien  may 
be  waived  by  the  express  agreement  of  the  parties,  and  also 
by  certain  acts  from  which  a  waiver  is  necessarily  inferrible  or 
reasonably  implied.  3.  The  lien  is  not  waived  simply  by  tak- 
ing a  note,  bond,  or  other  mere  personal  covenant  or  agree- 
ment for  the  purchase  money.  (Fish  v.  Howland,  1  Paige^ 
20.  4  KenJ^B  Com.  153.)  This  was  for  a  considerable  time  a 
debatable  question,  and  conflicting  decisions  upon  it  will  1^ 
found  in  the  books ;  but  such  seems  to  be  the  settled  law  of 
this  state.  4.  The  lien  is  waived  when  any  landed  security 
upon  the  same  or  other  lands,  or  any  personal  security  in  ad- 
dition to  that  of  the  vendee  is  taken  for  the  unpaid  purchase 
money.  (4  KenPa  Com,  153.  Gilman  v.  Brown,  1  Mason, 
191.  Fish  V.  Rowland,  supra.  HaUock  v.  Bmith,  3  Barb. 
S.  C.  jS.  271.)  This  is  upon  the  principle  that  the  parties 
have  looked  to  and  contracted  for  another  kind  of  security, 
which  is  inconsistent  with  the  idea  of  an  implied  lien — impli- 
ed mainly  because  the  parties  have  contracted  for  no  other,  and 
because  it  is  therefore  deemed  equitable  that  it  should  exist 
5.  The  lien  is  also  waived  where  the  parties  have  agreed  to 
substitute  something  else  for  the  unpaid  purchase  money,  as 
the  covenant  or  obligation  of  the  vendee  to  do  some  collateral 
act  (McKiUip  v.  McKiUip,  8  Barh.  552.  PaU&rson  v. 
Edwards,  7  Cushmaris  Mississippi  R.  67.  Jarrott  v.  Sweet- 
land,  3  Myl.  <k  Keen,  665.)  In  such  a  case  the  purchase 
money  is  deemed  to  be  paid  or  satisfied  by  such  collateral  cov- 
enant or  obligation,  and  it  takes  the  place  of  the  unpaid  pur- 
diase  money  as  a  part  of  the  consideration  or  price  of  the 
land.  The  parties  have  reasonably  manifested  their  intention 
to  rely  on  something  else  than  the  implied  lien ;  they  havB 
oontracted  with  their  eyes  open,  for  a  different  form  of  secu- 
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rity,  or  rather  for  a  different  mode  of  satisfying  the  purchase 
price  of  the  land.  6. 1  think  also  another  case  of  waiver  arises 
where  at  the  time  of  the  purchase  or  conveyance  the  transac- 
tion is  so  far  complete  that  no  present  debt  or  obligation  is 
owing  by  the  vendee  to  the  vendor.  If  the  Uen  ever  exists,  it 
must  exist  at  the  moment  when  the  conveyance  is  made.  The 
time  of  payment  may  be  postponed,  but  the  obligation  must 
exist  and  attach  to  the  land  when  the  title  passes  and  the 
transaction  has  been  consummated  between  the  parties.  If  at 
that  moment  it  be  clear  that  no  equitable  lien  exists,  it  cannot 
subsequently  arise. 

Keeping  in  mind  these  general  principles,  let  us  consider 
their  practical  application ;  for  here  again  not  unfrequently 
new  difficulties  are  encountered.  Where  on  the  one  side  the 
consideration  is  the  sale  of  lands  and  on  the  other  the  pay- 
ment therefor  in  money,  no  question  can  arise.  If  the  whole 
consideration  money  is  paid,  the  equitable  lien  is  extinguished, 
and  no  new  or  subsequent  transaction  can  revive  it.  If  a  por- 
tion remain  unpaid,  then  so  long  as  it  remains  unpaid,  the 
equitable  lien  continues.  If,  as  was  suggested  on  .the  argu- 
ment, a  portion  of  the  money  thus  paid  is  spurious  or  coun- 
terfeit, I  have  no  doubt  the  equitable  lien  exists,  and  for  the 
reason  that  to  such  extent  there  is  in  fact  no  payment.  The 
purchase  money  never  was  completely  paid.  The  equitable  lien, 
therefore,  is  not  revived  by  a  subsequent  transaction,  but  it 
was  never  lost  or  extinguished.  But  suppose  a  portion  of  the 
money  to  have  been  uncurrent  or  depreciated,  and  that  fact 
known  to  the  parties,  but  nevertheless  accepted  at  its  nominal 
par  value,  is  it  not  dear  that  no  equitable  lien  would  exist 
to  the  amount  of  such  depreciation ;  in  other  words,  that  there 
would  be  no  unpaid  purchase  money  ?  Even  where  the  fistct  of 
depreciation  was  not  known,  but  both  parties  acted  with  equal 
means  of  knowledge  and  without  fraud,  I  think  the  actual 
depreciated  character  of  the  money  paid  would  not  raise  an 
equitable  lien  to  the  extent  of  such  depreciation.  I  have  con- 
siderable doubt  whether  the  fraud  would  do  so,  if  fraud  in 
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fact  existed.  TBe  fraud  ^ould  furnish  the  basis  of  an  action 
for  damages,  or  for  rescinding  the  contract,  but  I  think  it 
would  not  originate  or  resuscitate  an  equitable  lien,  where  the 
transaction  was  in  fi^^t  consummated  at  the  time  of  taking  the 
deed.  The  equitable  lien  does  not  spring  from  such  a  source. 
Take  another  case.  Suppose  the  vendee,  in  payment  of  the 
purchase  money,  should  deliver  to  the  vendor  the  check  or  note 
of  a  third  person,  representing  it  to  be  good,  and  the  vendor 
in  good  faith  accepted  the  same,  and  it  was  in  fact  worthless^ 
and  so  known  by  the  purchaser  to  be  at  the  time.  Would  the 
equitable  lien  exist  to  the  amount  of  the  note  ?  I  think  not ; 
for  the  reason  that  the  purchase  money  was  paid — treated  as 
paid  by  the  acts  of  the  parties — that  the  vendor  had  accepted 
different  security,  and  was  at  the  time  satisfied  with  it  No 
doubt  the  vendee  would  be  liable  for  the  fraud ;  probably  the 
contract  might  be  rescinded  for  that  cause ;  but  I  am  not  able 
to  see  that  the  vendor  could  Ojffirm  the  transaction,  treat  the 
contract  as  executed^  and  still  rely  upon  the  equitable  lien  for 
purchase  money  unpaid,  which  had  in  fact  been  paid  to  him 
at  the  time,  in  a  nuinner  entirely  satisfactory. 

Where  the  transaction  consists  of  a  sale  of  land  on  the  one 
side  and  the  payment  therefor  by  other  land  in  whole  or  in 
part^  it  is  easy  to  see  that  difficulties  may,  under  certain  cir- 
cumstances, arise.  If  the  lands  on  each  side  are  taken  at  cer- 
tain valuations  agreed  upon  by  the  parties  without  fraud,  it 
would  seem  to  be  precisely  the  same  as  if  an  amount  of  money 
was  paid  equal  to  such  valuation.  If  fraud  was  practised,  so 
that  the  land  received  in  exchange  was  over-valued,  I  do  not 
think  an  equitable  lien  as  for  unpaid  purchase  money  would 
arise  to  the  extent  of  this  over- valuation.  The  vendor  chose 
to  take  this  land  as  part  payment ;  he  chose  to  take  it  at  a 
specified  price ;  the  purchase  money  was  in  fact  adjusted ;  the 
transaction  was  consummated,  and  I  think  the  lien  was  at  an 
end.  If,  as  is  conceded,  a  mortgage  upon  other  lands  would 
extinguish  the  equitable  lien,  would  not  a  payment  in  other 
lands  extinguish  the  eqxdtable  lien  ?    No  doubt  the  aggrieved 
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party  has  a  remedy ;  but  it  is  not  the  enforcement  of  an  equi- 
table lien.  He  may  sue  for  the  fraud ;  he  may  perhaps  re- 
scind the  contract ;  but  he  cannot,  I  think,  affirm  the  trans- 
action in  part  and  disaffirm  it  in  part  and  file  a  bill  to  satisfy 
an  equitable  mortgage^  which,  if  the  transaction  is  to  stand, 
has  been  in  &ct  paid. 

Again ;  suppose  the  transaction  to  be  a  sale  of  lands,  on  the 
one  side,  at  an  agreed  valuation,  paid  for  on  the  other  by  a 
conveyance  of  other  lands  at  an  agreed  valuation,  and  repre- 
sented and  covenanted  to  be  free  from  incumbrance.  Suppose 
the  valuations  of  the  land  to  have  been  fair,  and  intelligently 
agreed  to,  on  either  side,  but  the  lands  received  in  payment  to 
have  been  in  fact  subject  to  a  valid  prior  incumbrance  for  half 
or  any  other  part  of  their  value.  Would  the  existence  of  this 
incumbrance  raise  an  equitable  lien  ?  I  think  not ;  for  the 
following  reasons :  1.  The  parties  have  agreed  upon  a  different 
remedy,  to  wit,  one  founded  upon  the  covenant  against  in- 
cumbrances. The  insertion  of  such  a  covenant  in  the  deed 
was  for  the  precise  purpose  of  affording  a  remedy  for  its  breach ; 
and  this  positive  and  affirmative  remedy  must  be  deemed  the 
one  which  the  parties  had  in  view,  and  not  a  reliance  upon  an 
equitable  lien,  the  foundation  for  which,  to  wit,  the  existence 
of  unpaid  purchase  money,  was  not  within  the  contemplation 
of  the  parties,  at  the  time.  The  parties  have  therefore  prac- 
tically Ignored  a  resort  to  such  a  lien«  2.  There  is  in  fact  no 
unpaid  purchase  money;  the  purchase  money  has  been  all 
paid — all  arranged  to  the  satisfaction  of  the  parties ;  the  con- 
veyances have  been  respectively  made  and  accepted,  and  the 
fuU  amount  of  the  purchase  money  thus  made  up.  If  the 
breach  of  the  covenant  against  incumbrances  is  to  be  regarded 
to  the  extent  of  the  incumbrance  as  unpaid  purchase  money, 
then  a  breach  of  the  covenant  of  seisin,  of  right  to  convey,  of 
further  assurance,  of  general  warranty,  must  also  be  r^arded, 
to  the  extent  of  the  damages  recoverable  in  actions  upon  them 
respectively,  as  equivalent  to  equitable  liens  for  unpaid  pur- 
chase money,  and  entitling  the  party  to  foreclose  the  same. 
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Express  covenants  in  a  deed  will  no  longer  be  regarded  as  ex- 
cluding implied  covenants  therein.  3.  At  all  events  payment 
<Mr  satisfaction  by  the  vendee,  of  the  incumbrance,  or  eviction 
thereunder,  must  be  regarded,  I  think,  as  a  condition  prece« 
dent  to  the  enforcement  of  such  an  equitable  lien.  Until  pay- 
ment or  eviction,  it  cannot  be  known  but  that  the  incum- 
brance will  be  satisfied  by  the  party  from  whom  it  is  owing. 
Until  such  event  the  equity  of  the  vendee  does  not  arise. 

The  plainti£f  in  this  action,  according  to  the  case  made  in 
his  complaint,  is  in  the  predicament  last  supposed.  For  land 
sold  by  him  he  has  received  from  the  defendants,  in  part  pay- 
ment, a  tract  of  land  covenanted  by  them  to  be  free  from  in- 
cumbrances, but  actually  subject  thereto.  Fraud  is  not  pre- 
tended— not  even  ignorance  of  the  facts  constituting  the  in- 
cumbrance, but  only  ignorance  of  the  law.  The  incumbrance 
has  not  been  paid  or  satisfied  by  the  plainti£f ;  nor  has  he  been 
evicted  from  the  land.  It  is  true  a  decree  for  foreclosure  has 
been  obtained,  but  that  is  nothing  more  than  a  judicial  estab- 
Ikhment  of  the  incumbrance.  It  may,  and  probably  will,  lead 
to  a  sale  of  the  property  and  the  eviction  of  the  plaintiff;  but 
that  event  has  not  yet  occurred ;  at  least  not  before  the  com- 
mencement of  the  suit  It  it  said  outside  of  the  complaint, 
that  a  sale  has  in  fi^ct  taken  place  since  the  commencement 
of  this  action,  and  that  this  fact  may  be  supplied  by  amend- 
ment or  supplement.  But  a  substantive  cause  of  action  must 
exist  at  the  time  of  the  commencement  of  the  suit,  and  cannot 
rest  upon  facts  subsequently  arising.  I  think  the  action,  if 
ever  maintainable,  is  prematurely  brought.  However  that 
may  be,  it  is  sufficient  to  say  that  we  must  adjudge  the  case 
by  the  &cts  now  before  us,  and  the  plaintiff  must  judge  for 
himself,  of  the  expediency  of  availing  himself  of  the  privilege 
of  amendment. 

I  think  that  in  this  case  the  vendor,  by  taking  the  covenant 
of  the  vendee  that  the  lands  in  Taghkanic  are  free  from  in- 
cumbrance, has  evinced  his  intention  to  rely  upon  that  remedy 
for  indemnification.    In  other  words,  he  has  waived  his  lien^ 


100  OASES  IK  THE  SUPREME  COURT. 

Hare  v.  Van  Deiisen. 

if  any  he  had.  It  may  be  said  that  the  taking  of  the  covenant 
against  incambrances  is  no  more  than  a  taking  of  the  note 
or  bond  of  the  vendee ;  that  it  is  relying  upon  the  personal 
flecarity  of  the  purchaser.  But  I  think  it  is  more.  It  is  evi- 
dence of  the  intention  of  the  parties  to  adopt  a  particular  form 
of  remedy  in  case  of  a  breach  of  that  part  of  the  contract,  and 
to  dispense  with  the  equitable  lien,  which  is  only  preserved 
where  it  is  clear  that  the  parties  have  not  intended  to  waive 
it,  or  to  rely  upon  a  different  security. 

We  have  no  adjudicated  cases,  of  which  I  am  aware,  upon 
precisely  similar  facts  ;  but  some  are  nearly  analogous  in  prin- 
ciple. In  McKUlip  V.  McKUlip^  (8  Barb.  652,)  it  was  held 
that  where  the  consideration  of  the  conveyance  of  land  was 
the  covenant  of  the  vendee  to  support  the  vendor  and  another, 
the  vendor  retained  no  equitable  lien  upon  the  land.  It  was 
put  upon  the  ground  that  the  covenant  of  the  vendee  was  sub- 
stituted for  the  purchase  money,  or  as  a  mode  of  payment  of 
the  price  of  the  land. 

In  Clark  v.  Boyle^  (3  Sim.  Rep.  399  ;  2  Storrfs  Eq.  Jur. 
655,  §  1227,  note  2,)  it  was  held  that  where  the.  consideration 
of  the  conveyance  was  a  covenant  to  pay  an  annuity  to  the 
vendor  for  life,  and  a  distinct  annuity  to  other  persons,  a 
breach  of  the  covenant  as  to  the  latter  would  not  enable  them 
to  enforce  an  equitable  lien  for  the  payment  of  the  money  due 
to  them,  for  they  are  not  parties  to  the  conveyance,  and  stand 
in  no  privity  to  establish  a  lien,  at  least  unless  the  original 
agreement  imports  an  intention  to  create  such  a  lien.  In 
Parrott  v.  Sweetland,  (3  Myl.  &  Keene^  665,)  where  the  ven- 
dor, in  lieu  of  £3000,  (the  purchase  money,)  agreed  to  accept 
£100  annually  for  the  joint  lives  of  the  vendor  and  her  in- 
tended husband,  if  the  purchaser  should  so  long  live,  to  be 
secured  by  the  purchaser's  bond,  which  provided  for  the  pay- 
ment of  the  £3000  in  certain  events,  and  a  receipt  was  in- 
dorsed upon  the  conveyance  '^  of  a  bond  for  £3000,  being  the 
full  consideration  within  expressed  to  be  given  f  it  was  held 
that  the  vendor  had  agreed  to  accept  such  a  bond  as  a  aubsti- 
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tution  for  the  price,  and  that  the  lien  for  the  purchase  money 
was  consequently  discharged.  In  Fatterson  v.  JEdwardSj 
(7  Gush.  Missis.  Rep.  67,)  it  was  held,  in  1855,  that  where 
the  vendee  agreed  to  pay  for  the  lands  $10,000  cash,  and  to 
take  up  and  deliver  to  the  vendor  two  certain  notes  (of  the 
vendor)  due  to  the  Planter's  Bank,  and  secured  by  his  mort- 
gage, the  taking  of  the  collateral  obligation  of  the  vendee  to 
take  up  the  notes  was  a  waiver  of  the  lien  for  the  purchase 
money  ;  that  in  order  to  create  a  vendor's  lien,  there  must  be 
a  debt  for  unpaid  purchase  money,  to  2k  fixed  amount,  and  due 
directly  to  the  vendor;  that  if  the  obligation  consists  of  a 
eoUcUertU  covenant,  or  be  for  the  discharge  of  a  liability  to  a 
third  party,  no  lien  exists,  where  the  conveyance  is  absolute ; 
and  that  the  lien  is  waived,  where  the  obligation  of  the  vendee 
to  discharge  such  liability  appears  to  be  substituted  for  the 
purchase  money. 

The  principles  adopted  in  some  of  these  cases,  if  they  are  to 
be  r^arded  as  authoritative  expositions  of  the  law,  are  sub- 
versive of  the  plaintiff's  right  to  recover.  The  plaintiff,  with 
a  knowledge,  of  the  fiEtcts,  as  we  must  assume,  though  not  of 
the  law,  has  chosen  to  take  the  covenant  of  the  defendant, 
1,  to  discharge  certain  incumbrances ;  and  2,  that  the  prem- 
ises are  free  from  all  others.  Has  he  not  made  his  election  to 
rely  upon  the  covenant,  and  accepted  it  as  a  substitute  for  the 
purchase  price  of  the  land  ?  This  covenant  is  intended'  by 
the  parties  for  his  indemnity,  and  he  must  show  he  is  damni- 
fied before  he  is  entitled  to  recover.  It  requires  some  ingenu- 
ity to  r^ard  this  claim  in  the  light  of  unpaid  purchase  money, 
and  more  to  presume  that  the  parties  intended  thereby  to 
preserve  an  equitable  lien  to  the  plaintiff,  therefor. 

There  must  be  judgment  for  the  defendants  on  the  demur- 
rer, with  leave  to  the  plaintiff  to  amend  on  payment  of  costs. 

[CoLincBiA  Spscxal  Tbbx,  January  9,  i860,    ffogtboom,  Jnatice.] 
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Thb  Pboplb  of  the  State  of  New  York  vs.  The  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York, 
and  Robert  T.  Haws,  comptroller  of  said  city. 

Where  there  is  a  clear  Tiolation  of  law,  or  a  clear  misuBer  or  abuse  of  its  cor- 
porate powefB,  On  the  part  of  a  municipal  corporation,  it  is  an  appropriate 
ground  for  an  ii^unction. 

Where  an  act  threatened  to  be  done  is  one  of  serious  consequence  to  the  pub- 
lic, such  as  the  execution  of  leases  for  ferry  privileges,  for  a  term  of  years, 
which  leases,  if  made,  will  confer  rights  of  property,  and  the  fact  of  their 
having  been  actually  granted  might  present  embarrassment  in  the  way  of 
their  being  subsequently  set  aside,  the  preventive  remedy  by  injunction  may 
be  resorted  to. 

The  people,  as  representing  the  general  pUblib  —  the  body  of  citizens  who  are 
aggrieved — are  the  proper  parties  to  enforce  such  remedy. 

A  lease  of  a  ferry,  executed  by  the  corporation  of  the  city  of  New  York,  which 
requires  twenty  per  cent  of  the  annual  rent  to  be  paid  at  the  time  of  the 
sale  of  the  privilege ;  that  security  be  given  only  for  the  remainder ;  that 
there  be  a  bid  equal  to  the  present  aggregate  amount  of  the  rent  of  the  fer- 
ries, as  a  condition  of  purchase ;  that  the  lessees  shall  keep,  on  each  ferry- 
boat, a  fire  apparatus  or  force  pump,  with  hose,  to  be  used  for  the  extinguish- 
ment of  fires,  under  the  direction  of  the  chief  engineer,  for  which  the  lessees 
are  to  be  compensated  at  the  rate  of  twenty  dollars  per  hour,  is  not,  by  rea- 
son of  those  provisions,  a  violation  of  the  41st  section  of  the  amended  char- 
ter of  1867.    {Lawt  of  1867,  eK44».) 

A  sale  or  lease  of  the  five  ferries  between  the  cities  of  New  York  and  Brook- 
lyn, together,  the  purchaser  being  required  also  to  purchase  the  entire  ferry 
property  attached  to  all  the  ferries,  is  not  a  violation  of  the  act  of  1857, 
either  in  letter  or  spirit.  Th^re  is  nothing  which  forbids  a  sale  in  that  form, 
or  requires  a  side  of  the  ferries,  or  of  the  ferry  property,  separately ;  and 
the  mode  of  sale  is  left  to  be  governed  by  a  sound  discretion. 

Title  to  property  is  always  held  upon  the  implied  condition  that  it  must  be 
surrendered  to  the  govemhi'ent,  either  in  whole  or  in  part,  when  the  public 
necessities,  evidenced  according  to  the  established  forms  of  law,  demand. 

In  regard  to  ferries  there  is  a  still  Airther  right  which  the  public  may  exer- 
cise, to  wit :  the  right  of  regulating  the  rates  of  ferriage,  and  of  so  controlling 
ferry  franchises  and  privileges  in  the  hands  of  grantees  or  lessees,  that  they 
shall  not  be  abused,  to  the  serious  detriment  or  inconvenience  of  the  public. 
The  grantees  of  ferries,  Or  ferry  rights,  must  be  deemed  to  accept  the  grants 
sutject  to  theso  implied  conditions. 

When  the  New  York  and  Brooklyn  ferries  or  ferry  rights  were  conveyed  to 
the  Mayor,  Recorder,  Aldermen  and  Commonalty  of  New  York,  by  the  col- 
onial governors,  Dongan,  Combury  and  Montgomerie,  the  grantees  took  the 
same  sulject  to  this  governmental  regulation  and  controL    On  the  change 
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of  gorenimeDt  lh>m  a  colonj  to  a  state,  this  right  passed  to  the  taprane 
power  in  the  state ;  and  it  may  now  be  manifested  and  exercised  by  the  leg- 
islature acting  for  the  people  in  their  sovereign  capacity. 

And  although  the  corporation  of  New  Tork  shonld  execute  to  a  grantee  a  leaao 
of  thoee  ferries,  nnqoalified  in  its  terms,  and  silent  as  to  the  prices  which 
should  be  charged  for  ferriage,  except  in  respect  to  the  maximum  rate  spe- 
cified in  the  notice  of  sale,  those  rates  would  still  be  subject  to  legislaUre 
superrision  and  control,  and  the  lessees  would  take  the  same  sulject  to  such 
qualification.    Fvr  HoasBOOV ,  J. 

While  the  regulation  of  the  rates  of  ferriage  upon  the  New  Tork  and  Brooklyn 
ferries  is  within  the  control  of  the  legislature,  and,  so  long  as  those  rates  are 
not  regulated  by  them,  they  are  the  proper  subject  of  regulation,  by  the  city 
gOTemment,  or  of  contract  between  the  corporation  and  its  lessees,  it  is  a 
very  difflsrent  question  whether,  and  to  what  extent,  it  ought  to  be  InteN 
fered  with  by  the  courts.    P«r  Hooxboom,  J. 

Where  a  regulation  fixing  the  maximum  rate  of  ferriage,  for  foot  passengers, 
at  two  cents,  is  alleged  to  be  an  abuse  of  corporate  power,  if  the  matter  is 
so  plain  that  it  will  amount  to  fraud,  or  palpable  oppression  upon  the  citi- 
zens who  shall  have  occasion  to  cross  the  ferry,  it  seems  a  court  of  equity 
should  interfere.    Per  Hoobbook,  J. 

But  it  seems  that  a  mere  difierence  of  opinion  between  the  court  and  a  muni- 
cipal corporation,  as  to  the  proper  rate  of  ferriage  to  be  charged,  ought  not 
to  induce  an  interference  by  {injunction;  especially  where  the  erroneous 
Judgment  of  the  corporation,  if  it  exists,  may  be  corrected  by  an  appeal  to 
the  legislature. 

Such  a  power,  if  it  exists  in  the  courts,  ought  to  be  most  cautiously  exercised. 

The  corporation  of  New  Tork  ia  by  its  charters,  taken  in  connection  with  its 
subsequent  action  under  the  same,  vested  with  the  property  of  certain  fer- 
ries, and  with  the  right  to  establish  others.  Incident  to  that  right,  in 
the  absence  of  legislative  action,  must  be  the  right  to  establish  rates  of 
ferriage. 

And  the  matter  being  left  to  the  discretion  of  the  corporation,  it  may  exerdso 
such  discretion  by  passing  resolutions  fixing  the  maximum  rates  of  ferriage, 
as  efi*ectively  as  by  the  passage  of  a  local  law,  for  that  purpose. 

The  act  of  Ifay  14, 1845,  to  establish  and  regulate  ferries  between  the  city  of 
New  Tork  and  Long  Island,  was  by  operation  of  law,  repealed  by  the  amend- 
ed charter  of  New  Tork,  granted  in  1867. 
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OTION  for  an  injunction.    The  facts  sofficiently  appear 
in  the  opinion  of  the  court. 


L.  Tremain,  J.  W.  GHhert^  P.  S.  Crook  and  J.  W.  Ed- 
tnondsy  for  the  plaintifiEs. 

W.  M.  EvarU  and  Moaea  Ely^  for  the  defendants. 
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By  the  Court,  Hogbboom,  J.  This  is  an  application  by  the 
plaintiffii  for  an  injunction  to  restrain  the  defendants  from 
granting  any  lease  or  leases  of  the  Fulton^  Catharine  street, 
South,  Hamilton  avenue  and  Wall  street  ferries,  between 
the  cities  of  New  York  and  Brooklyn,  and  especially  to  re- 
strain them  from  making  the  same  in  the  manner  proposed  in 
the  public  notice  of  the  sale  thereof  by  the  comptroller,  under 
date  of  November  16, 1859. 

The  application  is  founded  on  two  general  grounds : 
1.  That  by  the  act  of  May  14,  1845,  the  defendants  have  no 
authority  to  make  any  sale  or  lease  of  the  ferries  in  question, 
but  that  the  same  is  confided  to  commissioners  appointed  by 
the  governor.  2.  That  if  the  defendants  have  the  power  of 
sale  or  lease,  they  are  conducting  the  same  in  violation  of  the 
amended  charter  of  the  city  of  New  York,  of  April  14,  1857, 
and  also  in  violation  of  the  duties  imposed  upon  them  as  a 
municipal  corporation,  to  the  public  at  large.  It  will  be  con>- 
venient  to  consider  first,  this  last  branch  of  the  application^ 

If  the  plaintifis  have  in  fact  established  a  clear  violation 
of  law,  or  a  clear  misuser  or  abuse  of  their  corporate  powers, 
on  the  part  of  the  defendants,  I  regard  it  as  an  appropriate 
ground  for  an  injunction.  The  threatened  act  is  one  of  seri  • 
ous  consequence  to  the  public.  The  leases,  if  made,  confer 
rights  of  property,  and  are  to  last  for  ten  years,  and  the  fact 
of  their  having  been  actually  granted,  might  present  embar- 
rassment in  the  way  of  their  being  subsequently  set  aside. 
Under  these  circumstances  the  preventive  remedy  is  not  only 
lawful,  but  is  the  safest  and'  best  which  can  be  adopted. 
{Stortfa  Com.  on  Eq,  Jur.  §§  907,  8,  9.  Code,  §  219.  Ben- 
son V.  Mayor  ike,  of  New  York,  10  Barb.  226.  Davis  v. 
Mayor  dc.  of  New  York,  14  N.  Y.  Bep.  506.  MUhau  v. 
Sharp,  17  Barb.  445.) 

I  think  too,  the  people  are  the  proper  parties  to  enforce  the 
remedy.  They  represent  the  general  public — the  body  of  cit- 
izens who  are  aggrieved.  An  individual  would  not  be  author- 
iced  to  institute  the  action.    Probably  the  commissioners, 
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under  the  act  of  1845,  would  be  regarded  as  poesessing  a  mere 
naked  authority  to  leaae^  not  coupled  with  an  interest  Their 
lessees,  if  any  there  be,  which  does  not  appear,  might  doubt- 
less, if  the  act  be  in  force,  sue  for  a  violation  of  their  rights ; 
but  I  doubt  if  even  such  an  action  would  bar  a  suit  by  the 
people,  instituted  by  their  attorney  general,  to  prevent  viola- 
tions of  charters,  of  general  laws,  and  of  common  law  obliga- 
tions, tending  to  the  irreparable  injury  and  prejudice  of  the 
citizens  at  large.  Especially  is  this  so,  when  it  does  not  ap- 
pear that  there  are  any  lessees  under  the  act  of  1845 ;  nor 
that  they  are  disposed  to  institute  such  an  action  ;  and  when 
the  very  nature  of  the  remedy  in  part  sought — the  prevention 
of  excessive  rates  of  ferriage — is  one  which  such  lessees  might 
not  feel  inclined  to  enforce.  (Doolittle  v.  The  Supervisors  of 
Broome  Gounty^  18  N.  F.  JJep.  160.  People  v.  Mayor  do. 
of  New  York,  9  Abbott,  253.  Hale  v.  Oushman,  6  Metcalf 
425.  Boosevdt  v.  Draper,  16  How,  Fr.  Rep.  137.  7  Abbott, 
108.    Mann  v.  Westover,  Sup.  Court,  3d  dist.) 

Waiving  for  the  present  a  discussion  of  the  question, 
whether  the  law  of  1845  is  valid  or  is  in  force,  let  us  next 
consider  the  question  whether  the  defendants  have  been 
guilty  of  such  a  violation  of  their  common  law  or  statutory 
duties  or  obligations  as  justifies  the  interference  of  this  court. 
The  41st  section  of  the  amended  charter  of  1857,  (Laws  of 
1857,  ch.  446,)  requires  all  ferries  to  be  leased,  and  the 
leases  to  be  made  by  public  auction  and  to  the  highest  bidder 
who  will  give  adequate  security,  to  be  limited  to,  that  is  not 
to  exceed,  ten  years  in  duration,  and  to  be  revocable  by  the 
common  council  for  mismanagement  or  neglect  to  provide  ad- 
equate accommodations — the  lessees  to  purchase,  at  a  fair 
appraised  valuation,  the  boats,  buildings  and  other  necessary 
ferry  property  of  the  former  lessees — previous  notice  of  all 
such  sales  (and  leases)  to  be  given  under  the  direction  of  the 
comptroller  for  thirty  days  in  each  of  the  daily  newspapers 
employed  by  the  corporation. 

It  is  claimed  on  the  part  of  the  plaintiffs,  that  by  the  terma 
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of  the  proposed  lease^  this  section  has  been  violated  in  several 
particulars ;  in  requiring  tv^enty  per  cent  of  the  annual  rent 
to  be  paid  at  the  time  of  the  sale ;  in  requiring  security  only 
for  the  remainder;  in  requiring  a  bid  equal  to  the  present 
aggregate  amount  of  the  rent  of  the  ferries^  as  a  condition  of 
purchase ;  in  requiring  the  lessees  to  keep  on  each  ferry  boat 
a  fire  apparatus,  or  force  pump,  with  hose,  to  be  used  for  the 
extinguishment  of  fires,  under  the  direction  of  the  chief  engi- 
neer, for  which  the  lessees  are  to  be  compensated  at  the  rate 
of  $20  per  hour. 

I  cannot  discover  in  any  of  these  provisions  a  violation  of 
the  statute  in  question.  The  provisions  of  the  law  are  general 
— not  entering  into  much  detail — imposing  certain  restric- 
tions and  obligations,  but  not  prohibiting  other  and  additional 
ones.  The  leading  object  of  the  section  was  to  secure  publicity 
of  notice — free  competition  at  the  sale — and  in  the  limited 
duration  and  revocable  character  of  the  leases,  protection  to 
the  public.  To  require  a  certain  moderate  sum  to  be  paid  in 
cash  at  the  time  of  the  sale,  was  not  an  unreasonable  or  un* 
usual  requirement,  and  was  advisable,  if  not  necessary,  to 
prevent  fraudulent  bids.  Nor  do  I  think  it  violated  the  pro- 
vision that  the  sale  should  be  to  the  highest  bidder,  who  should 
give  adequate  security.  This  provision  must  receive  a  reason- 
able construction.  It  was  not  intended,  I  think,  as  compul- 
sory on  the  corporation  to  take  security  for  the  entire  amount, 
but  for  such  amount  as  in  the  exercise  of  a  sound  discretion 
they  should  think  reasonable.  It  might  be  literally  complied 
with  by  a  condition  of  sale  which  should  require  the  whole 
purchase  money  to  be  paid  the  next  week  after  security  was 
given ;  but  that  would  be  unreasonable.  So  of  the  requisition 
to  pay  or  bid,  at  the  time  of  the  sale,  an  amount  equal  to  the 
present  annual  rental  of  the  ferries,  ($56,000,)  as  a  condition 
of  purchase.  This  does  not  violate  the  section  which  requires 
a  sale  to  the  highest  bidder.  If  the  highest  bid  be  for  a  sum 
less  than  that  amount,  the  only  consequence  is,  that  there  is 
no  sale ;  and  a  new  advertisement,  perhaps  on  more  fiivorable 
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i&noBn  becomes  neoeseary.  Nor  is  the  condition  an  unreason* 
aUe  ona  It  evinces  a  just  regard  for  the  interests  of  the  dtjr. 
It  is  not  pretended  that  the  rent  is  nnreasonable  in  amonnt, 
and  it  expressly  appears  that  it  does  not  exceed  a  fair  rent 
of  the  public  slips  and  piers  for  commercial  purposes. 

The  provision  requiring  the  lessees,  for  a  proper  compensa* 
tion,  to  have  attached  to  the  fire  engine  on  each  boat  a  firs 
apparatus  and  hose,  is  certainly  not  a  violation  of  the  section 
above  referred  to.  for  it  says  nothing  about  it,  and  I  cannot 
r^ard  the  provisions  therein  made  for  the  benefit  of  the  lessees 
and  the  public,  as  exclusive  or  prohibitoiy  of  other  just  and 
salutary  conditions,  not  inconsistent  therewith,  imposed  by 
the  corporation  of  New  York  for  the  benefit  of  their  constitu- 
ents. I  r^ard  this  particular  condition  as  not  unreasonable, 
having  in  view  the  frequency  of  fires  in  the  vicinity  of  the 
landing  places  of  these  boats,  and  the  convenience  of  operating 
the  fire  apparatus  by  means  of  the  engines  upon  the  boats.  It 
is,  I  think,  a  police  regulation,  competent  for  the  defendants 
to  make.  It  may  be  said,  also,  in  reference  to  all  the  before 
mentioned  alleged  violations  of  this  section,  that  none  of  them 
appear  to  be  in  derogation  of  the  rights  of  the  general  pubUc, 
or  that  particular  public  more  immediately  represented  by  the 
defendants,  and,  therefore,  scarcely  afford  ground  for  inter- 
ference by  injunction  at  the  suit  of  the  people,  with  the  action 
of  the  defendants  in  these  particulars. 

The  other  principal  objections  to  the  proposed  sale  or  lease 
of  the  ferries  are,  that  they  are  proposed  to  be  leased  together 
in  a  single  lease ;  that  the  purchaser  is  required  to  purchase 
the  entire  ferry  property  attached  to  the  five  ferries ;  that  the 
rate  of  ferriage  allowed  to  be  charged  for  foot  passengers  is 
extravagant  and  oppressive,  and  that  the  proposed  mode  of 
leasing  is  the  result  of  a  fraudulent  combination  between  the 
defimdants  and  the  Union  Ferry  Company,  having  for  its  ob- 
ject to  destroy  competition,  and  to  confer  upon  the  last  named 
company  a  substantial  monopoly  of  the  ferry  privileges. 

These  are  the  more  important  allegations  in  the  case,  and 
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require  the  ooDBideration  of  two  questions :  First.  How  for 
tiiese  allegations  are  founded  in  &ct ;  and  Second.  How  &t 
ihey  justify  the  interference  of  this  court. 

They  are  claimed  to  be^  in  part,  violations  of  the  act  of  1857^ 
and,  in  part^  violations  of  the  general  oblations  or  duties 
resting  upon  the  defendants  as  a  municipal  corporation  to- 
wards the  public. 

There  is  no  express  provision  in  the  notice  that  the  ferries 
shall  be  sold  together,  but  it  is  fairly  to  be  inferred  from  the 
terms  of  the  notice,  and  is  necessary  to  be  done  in  order  to 
comply  with  the  resolutions  of  the  commoncoundl.  Such  a 
sale  is  not  a  violation  of  the  act  of  1857,  either,  in  letter  or 
spirit.  There  is  nothing  which  forbids  a  sale  in  that  form^ 
and  it  is  left  to  be  governed  by  a  sound  discretion.  How  &x 
such  discretion  may  be  regulated  or  controlled  by  the  action 
of  the  courts,  is  a  question  which  I  shall  hereafter  discuss. 
For  the  present  I  shall  consider  the  question  of  fact. 

The  affidavits  on  the  part  of  the  plaintiffs  tend  to  show 
that  the  ferries  cotdd  be  profitably  run  at  a  charge  of  one  cent 
for  foot  passengers,  and  that  responsible  persons  are  ready  ta 
take  a  lease  of  the  ferries  upon  that  condition,  paying  the 
present  rental,  to  the  city  of  New  York ;  and  that  a  proposal 
so  to  run  the  same  was  presented  to  the  defendants  by  the 
public  authorities  of  Brooklyn ;  and  that  the  chief  manager 
of  the  Union  Ferry  Company  has  admitted  that  they  could  be 
so  run  at  one  and  a  half  cents  ferriage  for  each  foot  passenger 
— and  at  one  cent  if  some  of  the  night  boats  were  removed 
from  certain  of  the  ferries — that  some  of  said  ferries  were 
heretofore  run  at  a  charge  of  one  cent  for  foot  passengers,  and 
were  remunerative  at  such  a  price.  It  further  satisfactorily 
appears  that  the  said  ferries  are  run  at  the  present  time  at 
two  cents  per  foot  passenger ;  that  the  population  of  Brook- 
lyn is  250,000  to  280,000 ;  that  the  number  of  foot  passengers 
per  day  averages  70,000,  or  more,  and  from  25,000,000  to 
33,000,000  per  year ;  that  the  foot  passengers  yield  about  81 
per  cent  of  the  whole  income  of  the  ferries ;  that  at  the  charge 


OOimiBIA-nJANUART,  18«0.  109 

The  People  «.  The  Mayor  Ac  of  New  York. 

of  two  cents  for  foot  passengers,  the  ferries,  over  and  above  the 
necessary  expenses  of  running  the  same,  pay  the  annual  rents 
of  $56,000  to  the  city  of  New  York,  a  clear  income  of  at  least 
8  per  cent  on  $800,000,  the  alleged  amount  of  capital  invest- 
ed, (claimed  by  the  plaintifib  to  exceed  by  $200,000  the  actual 
amount  needed  for  the  proper  maintenance  of  the  ferries,)  and 
that  the  ferry  company  have  on  hand  a  surplus  of  $100,000 
or  thereabouts,  to  meet  claims  for  damages  and  other  contin* 
gent  expenses.  It  is  further  alleged  on  the  part  of  the  plain- 
tiffii,  that  putting  up  the  ferries  for  sale  or  lease  together, 
requires  not  only  the  purchase  (according  to  the  terms  of  sale) 
of  the  entire  ferry  property  of  the  present  ferry  company,  ex- 
ceeding $500,000  in  value,  but  also  an  aggregate  amount  of 
purchase  money  and  security,  which  only  a  combination  of 
wealthy  citizens  can  supply,  and  is  thus  directly  and  effectually 
calculated  to  destroy  competition ;  and  that  the  whole  pro- 
ceedings on  the  part  of  the  defendants,  thus  tend  to  oppression 
and  injustice,  and  constitute  a  misuser  and  abuse  of  their  cor- 
porate rights  aud  obligations. 

The  affidavits  on  the  part  of  the  defendants  tend  to  show 
that  the  fair  annual  rent  of  the  property  of  the  defendants 
now  used  by  the  Union  Ferry  Company  in  running  the  ferries 
in  question  is  $55,000 ;  that  the  ferries  are  well  conducted, 
and  run  at  a  uniform  rate  of  ferriage ;  that  this  uniform  rate 
is  highly  promotive  of  the  public  convenience,  if  not  absolutely 
essential  to  the  lives  and  safety  of  passengers,  in  preventing 
the  more  accessible  of  them  from  being  over^crowded ;  that  the 
Fulton  ferry  would  rent  for  more,  if  rented  alone,  than  the 
whole  five  ferries  together,  including  the  Fulton,  and  that  tho 
public  safety  and  acconmiodation  as  well  as  the  interests  of 
both  the  cities  of  New  York  and  Brooklyn  will  be  best  con<* 
suited  by  having  them  all  under  one  uniform  management, 
and  conducted  by  a  single  interest 

These  affidavits  are  to  some  extent,  though  not  to  a  very 
great  extent,  conflicting,  except  in  regard  to  the  opinions  of 
the  several  deponents.    From  the  best  >consideration  that  I 
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have  been  able  to  give  to  them,  I  am  satisfied,  in  the  first  place, 
that  in  the  projected  proceeding  of  the  defendants  there  is  no 
violation  of  the  charter  of  1857.  There  is  no  provision  re- 
qniring  a  sale  of  the.  ferries,  or  of  the  ferry  property  separate- 
ly, nor  forbidding  a  sale  of  them  together.  Unless,  therefore, 
a  sale  in  the  latter  mode  would  be  highly  prejudicial  to  the 
public  interests  or  convenience,  or  inequitable  to  that  degree 
irhich  would  bring  it  fairly  within  the  grasp  of  a  court  of  equi- 
ty, I  ought  not  to  interfere— for  it  is  to  be  observed,  that  no 
complaint  is  made  that  the  corporate  authorities  of  New  York 
are  guilty  of  a  breach  of  trust  towards  their  constituents — 
and  therefore,  the  ground  for  equitable  interposition  does  not 
exist,  which  arises  when  a  trustee  or  other  person  standing  in 
a  fiduciary  relation  is  doing  some  act  to  the  prejudice  of  the 
parties  whom  he  immediately  represents.  Hence  it  is  not 
like  the  cases  of  Milhau  v.  Sharpy  (15  Barb.  193 ;)  Stuyve- 
sant  V.  PearsaU,  (Id.  244,)  and  other  parallel  cases.  Accord- 
ingly, the  ground  upon  which  an  injunction  must  rest,  must 
either  be  that  the  defendants  are  guilty  of  a  violation  of  law, 
or  of  misuse  or  abuse  of  corporate  privileges  or  obligations ; 
or  of  some  breach  of  trust  which  they  owe  to  the  general  pub- 
lic, represented  by  the  people,  and  which  courts  are  bound  to 
protect.  It  is  highly  probable  that  the  great  value  of  the 
property,  and  the  magnitude  of  the  interests  involved,  will  in 
a  degree  affect  competition  at  the  sale.  But  this  is  incident 
to  the  very  nature  of  the  business,  and  must  give  way  to  supe- 
rior considerations,  if  such  there  be.  From  the  facts  developed 
in  these  affidavits,  it  is  highly  probable  that  some  of  these 
ferries,  considered  by  themselves,  are  not  very  remunerative 
even  at  the  present  rates  of  fare ;  and  yet  that  they  are  emi- 
nently conducive,  if  not  absolutely  indispensable  to  the  public 
convenience  and  accommodation.  I  can  well  conceive,  also, 
that  they  may  possibly  be  better  managed,  with  a  view  to  the 
accommodation  and  safety  of  travelers  and  passengers,  if  under 
the  direction  of  a  single  concern,  with  uniform  rates  of  fer- 
riage, than  if  attempts  were  made  by  rival  interests  in  the 
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possession  rf  the  different  ferries,  to  attract  travel  to  their 
several  localities  by  diminished  rates  of  ferriage.  It  is-  qnite 
possible  that  sufficiently  remunerative  returns  for  capital  in* 
vested  would  be  realized  to  the  lessees,  at  a  charge  of  one  and 
a  half  cents,  or  even  one  cent  for  foot  passengers — and  this 
view  of  the  case  is  strengthened  by  the  fact  which  sufficiently 
appears,  that  competent  and  responsible  persons  are  willing  to 
take  a  lease  of  the  ferries  at  that  price.  This  circumstance  is 
one  which,  if  made  apparent  to  the  defendants,  ought  to  have 
had,  and  ought  to  have  great  weight  with  them  in  fixing  the 
maximum  rate  of  ferriage  which  the  lessees  shall  be  permitted 
to  charge.  But  can  this  court,  in  the  exercise  of  its  legitimate 
fanctions,  control  the  action  of  the  common  council  in  that 
respect?  This  involves  an  inquiry  into  the  extent  and  char- 
acter of  the  rights  of  the  defendants  in  the  ferries  in  question, 
and  how  far,  if  at  all,  they  are  subject  to  judicial  supervision 
and  controL 

I  do  not  propose  to  enter  into  an  extended  enumeration  or 
examination  of  the  provisions  of  the  Dongan,  Combury  or 
Montgomerie  charters.  I  have  examined  them  all,  and  have 
been  presented  by  counsel,  with  a  sufficiently  copious  abstract 
of  them.  A  statement  of  them  is  also  contained  in  the  opin- 
ion of  Mr.  Justice  Barculo,  in  the  case  of  Benson  v.  The  May-- 
<yr  <kc.  of  New  York,  (10  Barb.  223.)  The  validity  of  these 
charters  is  not  denied  by  the  counsel  for  the  plaintiffs  ;  nor 
80  far  as  they  confer  rights  of  property,  if  the  defendants,  as 
a  municipal  corporation,  may  lawfully  take  grants  of  prop- 
erty, is  it  claimed  that  these  rights  of  property  can  be  invad- 
ed. It  is  very  properly  conceded  that  rights  of  this  character 
arQ  inviolable,  and  they  rest  for  their  security  not  merely  upon 
the  constitutional  provision  that  ^'no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts,''  but  upon  the  immuta- 
Ue  principles  of  justice  and  equity,  which  require  the  rights 
of  private  property  to  be  respected,  even  when  governments 
are  overthrown.  So  &r,  therefore,  as  these  charters  confer 
rights  of  property,  they  are  inviolable ;  inaccessible  to  l^giala- 


112  CASES  m  THE  SUPREME  COURT. 

The  People  «.  The  Mayor  6ui,  of  New  York. 

tive  or  judicial  interference^  except  in  some  of  the  fornu  well 
reoognized  by  law. 

I  cannot  assent  to  the  proposition  that  a  municipal  corpo- 
ration is  incapable  of  taking  real  estate  by  grant^  so  as  to  have 
a  right  of  property  in  the  thing  granted.  I  suppose,  that  un- 
der these  charters  the  defendants  have  property  rights  in  the 
markets y  the  dty  haU,  the  lots  of  ground  and  public  lands^ 
the  docks  and  the  ferries  mentioned  therein.  They  hold  them 
as  grantees,  as  owners,  by  contract,  by  a  title  equally  strong 
and  inviolable,  I  think,  as  do  private  individuals  or  corpora- 
tions. They  hold  them,  it  is  true,  in  trust  for  their  constitu- 
ents, and  are  answerable  in  a  proper  way  to  them  for  a  breach 
of  trust.  But  I  know  of  no  way  in  which  their  grantors,  or 
the  successors  of  their  grantors,  can  lawfully  invade  these 
rights.  They  may  hold  them  or  certain  of  them,  also,  only  for 
certain  purposes,  and  in  such  case,  the  right  of  external  inter- 
ference with  their  administration  of  them  depends  upon  the 
question  whether  those  purposes  have  been  violated  or  disre- 
garded. 

But,  it  is  to  be  observed,  that  neither  as  regards  municipal 
corporations  nor  private  persons,  is  the  right  of  property 
strictly  absolute  and  intangible.  Property  is  subject  to  be 
taken  under  the  right  of  eminent  domain.  It  is  subject  to 
taacation  by  the  public  authorities.  And  when  it  is  in  this 
way  required  for  public  purposes,  the  right  of  the  property 
holder  must  yield  to  the  paramount  right  of  the  public.  Ti- 
tle to  property  is  always  held  upon  the  implied  condition^ 
that  it  must  be  surrendered  to  the  government,  either  in  whole 
or  in  part,  when  the  public  necessities,  evidenced  according  to 
the  established  forms  of  law,  demand. 

In  regard  to  ferries^  I  am  of  opinion  that  there  is  a  still 
further  right,  which  the  public  may  exercise,  to  wit :  the 
right  of  regulating  the  rates  offerriagej  and  of  so  controlling 
ferry  franchises  and  privileges  in  the  hands  of  grantees  or  les- 
sees, that  they  shall  not  be  abased,  to  the  serious  detriment 
or  inconvenience  of  the  public.    It  seems  to  me  that  the 
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grantees  of  ferries,  or  ferry  rights,  most  be  deemed  to  aeoept 
them  subject  to  these  implied  conditions.  The  people,  rep- 
resented by  their  king  or  their  governor,  as  the  case  may  be, 
own  jbhese  rights,  and  hold  them  for  the  benefit  of  the  mass 
of  citizens  of  which  the  pnblic  is  composed — and  their  repre- 
sraitatiye,  their  king  or  their  governor,  mnst  so  administer 
them  as  that  the  rights  of  the  public  must  be  preserved. 
They  cannot  be  conveyed  away  or  surrendered.  The  nav^a- 
ble  waters  belong  to  the  people,  the  sovereign  power ;  they 
are  for  the  use  and  navigation  of  the  subjects  or  constituents 
of  the  government ;  and  they  cannot  bo  transferred,  even  the 
usafimctoary  interest  in  them,  so  as  to  divest  the  government 
of  that  control  over  them,  which  is  essential  to  protect  and 
preserve  tiie  interests  of  the  citisen.  At  least,  I  think  the 
legal  presumption  is,  that  the  grants  of  ferry  rights  are  con- 
fined  and  accepted  with  sifc&  quci^kaiiona.  It  is  possible 
that  a  different  question  might  arise  if  it  was  established  ihat^ 
as  between  the  grantor  and  the  grantee,  a  pecuniary  or  other 
valuable  consideration  was  actually  paid  for  the  transfer  or 
conveyance  of  a  feny  right,  not  only  present^  but  prospective. 
When  such  a  state  of  facts  presents  itself,  it  will  raise  the 
question  whether  a  government  can  fer  any  consideration,  or 
upon  any  pretense  whatever,  grant  away  or  relieve  itsdf  from 
those  rights  and  obligations  which  belong  and  are  due  to  the 
constituent  body,  and  are  essential  to  their  safety  and  well 
being.  {Town  of  JEctst  Harford  v.  Hartford  Bridge  Oomr 
pamy,  10  How,  U.  8.  J9ep.  511.  Oozder  v.  Corporation  of 
Oeorgetotanj  6  Wheatonj  696.  West  Biver  Bridge  r.  JDix, 
6  How.  U.  S.  Bep.  Sffl.    Gharlea  Biver  Bridge  v.  Warren  ^ 

Bridge^  11  Pet.  TJ.  B.  Sep.  421.  Lansing  v.  8miA,  4  Wend. 
9.  Brick  Freshyterian  Church  v.  Mayor  dtc  of  New  York, 
5  Oowen,  638.    People  v.  Morris^  13  Wend.  325.) 

I  am  therefore  of  opinion  that  when  these  ferries  or  ferry 
rights  (the  distinction  between  which  I  shall  presentiy  con-    . 
aider)  were  conveyed  to  the  mayor,  reoorder,  aldermen  and 
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commonalty  of  New  York,  hj  the  colonial  goveraors,  Dongan, 
Cornbury  and  Montgomerie,  they  took  the  same  subject  to 
the  governmental  regulation  and  control,  to  which  I  have  re- 
ferred ;  that  this  right  passed  on  the  change  of  government 
from  a  colony  to  a  state,  to  the  supreme  power  in  the  state ; 
and  that  it  may  be  now  manifested  and  exercised  by  the  leg- 
islature acting  for  the  people  in  their  sovereign  capacity. 

It  is  in  strong  confirmation  of  these  views  thdt  both  the 
colonial  and  the  state  legislatures,  notwithstanding  those  ap- 
parently unqualified  grants,  have  repeatedly  enacted  laws 
regulating  the  rates  of  ferriage  over  these  very  waters,  as  well 
as  over  other  tide  waters,  the  right  to  establish  ferries  across 
which  has  been  conferred  by  acts  apparently  unqualified  in 
their  terms.  The  statute  books  both  of  the  colony  and  of  the 
state  are  full  of  instances  in  which  this  right  has  been  assert- 
ed, and  I  do  not  deem  it  necessary  to  cite  them  in  detail.  It 
is  also  worthy  of  observation  that  the  Oombury  charter,  (if 
not  the  others,)  in  granting  leave  to  the  corporation  of  New 
York  to  establish  ferries  for  transportation,  under  such  rates 
as  had  been  usually  paid,  adds — "  Or  which  at  any  time  here- 
after shall  be  by  them  established  &y,  and  with  the  consent 
and  approbation  of  our  governor  and  council  of  our  said 
province^  for  the  time  being"  It  seems  to  me,  therefore, 
that  notwithstanding  the  defendants  should,  under  the  sale 
which  they  have  notified,  convey  to  the  purchaser  a  lease  of 
these  ferries,  unqualified  or  silent  as  to  the  prices  which  should 
be  chaif^ed,  except  the  maximum  rate  specified  in  the  notice, 
these  rates  would  still  be  subject  to  legislative  supervision  and 
control,  and  that  the  lessees  would  take  the  same  subject  to 
such  qualification.  It  may  be  said  that  the  legislature,  under 
pretense  of  regulating  the  right,  might  practically  destroy  it 
by  reducing  rates  of  ferriage  to  a  non-remunerative  standard. 
This  is  possible.  Like  all  other  powers  of  a  similar  charac- 
ter— like  the  taxing  power — it  is  susceptible  of  abuse.  It  is 
not  to  be  presumed  that  the  legislature  will  do  injustice.    If 
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they  prove  recreant  to  their  duty,  the  remedy  conmats  in  giv- 
ing their  places  to  others,  and  reforming  the  evil. 

There  is  also  another  di8tin(K;ion  of  great  importance  to  be 
observed — that  is  the  distinction  between  a  thing  in  esse  and 
a  thing  not  yet  in  existence — between  a  grant  of  actual  prop- 
erty and  a  right  to  create  property— between  a  conveyance 
of  an  existing  ferry  and  a  grant  of  a  power  to  establbh  future 
ferries.  The  one  conveys  property,  and  with  it,  all  the  ordi- 
nary rights  which  attach  to  the  ownership  and  possession  of 
property ;  the  other  is  a  mere  naked  power  not  coupled  with 
an  interest,  not  conferring  an  interest.  When  the  last  of 
these  charters,  the  Montgomerie  charter,  was  granted  in  1730, 
there  was  but  a  single  ferry  in  existence — the  Pulton  {erry — 
and  none  was  afterwards  established  till  1816,  and  then  the 
Catharine  street  ferry.  The  South  ferry  followed  in  1835 — 
the  Hamilton  avenue  ferry  in  1846,  and  the  Wall  street  fer- 
ry in  1853.  Now,  so  far  as  the  Fulton  ferry  is  concerned, 
which  existed  prior  to  the  date  of  the  Dongan  charter,  in 
1686,  there  was  something  upon  which  the  charter  could  in- 
stantly operate,  and  carry  with  it  valuable  property  rights — 
and  so  far  as  the  other  ferries  ar^  concerned,  which  were  actu- 
ally established  before  any  legislative  interference  took  place, 
the  power  was  executed — the  ferries  were  established  under 
lawful  authority,  and,  I  think,  carried  with  them  equally  val- 
uable and  inviolable  property  rights.  This  covers  the  case  of 
the  Catharine  street  and  South  ferries.  But  as  to  the  Ham- 
ilton avenue  and  Wall  street  ferries,  which  were  both  estab- 
lished after  the  passage  of  the  act  of  May  14, 1845,  which 
placed  the  power  of  leasing  or  licensing  ferries  in  the  hands 
of  commissioners  appointed  by  the  governor,  the  question  is 
entirely  different,  and  the  question  arises  whether  the  govern- 
ment could  not  reclaim  the  powers ;  conferred,  it  is  true,  by 
the  government  of  the  colony  upon  the  corporation  of  New 
York,  but  unexecuted  at  the  time  of  the  passage  of  the  last 
named  act. 

This  question  brings  into  view  the  distinction  between  pow- 
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era  of  a  public  nature  and  those  of  a  private  natnre~a  dis* 
tinction  now  well  nnderatood  and  judicially  recognized.  The 
latter  dass  of  powere— -powers  coupled  with  an  interest — 
powere  conferring  rights  of  property^  as  before  stated^  is  inca- 
pable of  reoalL  These  powers,  when  practically  exercised,  are 
converted  into  property  rights,  and  have  all  the  incidents  be^ 
longing  to  the  rights  of  that  character.  But  powen  of  the 
other  class — public  powers — are  a  mere  delegation  of  politi- 
cal sovereignty,  conferred  upon  the  grantee  as  the  mere  agent 
of  the  soverdgn,  and  liable  to  recall  at  the  pleasure  of  the 
sovereign*  Conferred  for  the  purpose  of  the  public  good,  and 
not  of  private  emolument,  it  belongs  to  the  sovereign  to  de- 
termimine  whether  they  can  be  most  faithfully  and  wisely 
executed  by  the  sovereign  or  the  agent,  and  that  determina- 
tion  is  manifested  when  the  sovereign  does  any  act  inconsistent 
witibt  the  further  exercise  of  the  power  by  the  agent  or  donee 
of  the  power. 

This  class  of  powers  is  vested  in  the  government  for  the 
general  good-— is  supposed  to  be  delegated  with  no  other  ob- 
ject, and  may  be  resumed  at  the  pleasure  of  the  sovereign. 
Accordingly^  in  reference  to  this  very  charter,  this  very  power 
of  legislative  resumption  or  recall,  has  been  repeatedly  exer- 
cised, and  particularly  in  reference  to  the  rights  of  the  corpo- 
ration to  appoint  measurera  of  grain,  and  license  innkeepers. 
Various  other  powen  enumerated  in  the  charter  have  been 
taken  away  or  practically  treated  as  under  legislative  control 
by  the  charter  of  1857«  and  the  judicial  decisions  are  numer- 
ous which  recognise  the  distinction  here  noticed,  not  only  gen« 
erally,  but  as  applicable  to  the  charter  in  question.  *  (People 
V.  MorrtBy  13  Wend.  325.  BaUey  v.  Mayor  do.  of  tfew  Tori, 
8  StK,  639.  Ea^  Hartford  v.  Hartford  Bridge  Company^ 
10  How.  U.  8.  Rep.  534.  JJnoik  Presbyterian  Church  v. 
Mayor  (te.  of  New  Torhy  5  Cowen^  538.  Vanderbilt  v.  Ad^ 
amSy  7  id  349.  .  Lloyd  v.  Mayor  dc.  of  New  York,  1  Bdd. 
874.     WiUon  v.  Mayor  de.  of  New  Torh,  1  Denio,  595.) 

But  while  it  appears  to. me  that  the  regulation  of  the  rates 
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of  feiTiage  upon  the  ferrieB  in  qnesiion  m  within  the  oontroL 
of  the  legialatnre,  and  00  long  as  each  ratee  are  not  r^golated 
hj  them,  they  are  the  proper  sabjeot  of  regolation  by  the  dty 
goTemment^  or  of  contract  between  the  defendants  and  their 
IfiflseeS)  it  15  a  very  different  qneetiony  whether,  and  to  what 
ertenty  it  onght  to  be  interfered  with  by  the  ooorte.  Am  I  in 
a  condition  to  say  that  nnder  the  cironnuitanoes  the  jMrovieion 
fbdng  the  mazimiun  rata  of  ferriage  for  foot  paeeengere  at  two 
oente,  but  not  requiring  the  imposition  of  such  a  rate,  is  an 
abuse  of  corporate  power?  If  the  matter  is  so  plain  that  it 
will  amount  to  fisaud  or  palpaUe  oppression  upon  the  cituens 
who  shall  have  occasion  to  cross  the  feny,  then  a  court  of 
equityshould  probably  interfere.  But  I  am  not  satisfied  that 
such  a  eondusion  would  be  wdl  founded.  It  results  then  in 
ibisy  ought  a  mere  difference  of  opinion  between  the  court  and 
a  municipal  corporati<Hi,  as  to  tiie  proper  rate  of  ferriage  to  be 
charged,  to  induce  an  interference  by  injunMion*— in  a  oasCi 
too,  where  theecnmeous  judgm»t  of  the  defendants^  if  it  ez* 
ists,  may  be  ecmected  by  an  appeal  to  the  legislature. 

This  is  probably  the  most  important  question  in  tiie  casa 
It  is  very  dear  that  such  a  power,  if  it  exists  in  the  courts, 
ought  to  be  most  cautiously  exercised.  The  corporation  of 
New  York  are  by  thdr  diarters,  taken  in  connection  with 
thdr  subsequent  action  under  the  same,  vested  with  the  prop- 
erty of  certain  ferries,  and  with  the  right  to  establish  others. 
Incident  to  that  right,  in  the  absttioe  of  legislative  action, 
must  be  the  right  to  estabUsh  rates  of  ferriage.  The  right 
would  otherwise  be  valudess.  These  rates  should  of  course 
be  reasonable.  Who  is  to  dedde  that  question  ?  The  legis- 
lature may  do  so,  as  I  have  endeavored  to  show.  If  they  do 
so,  the  corporation  are  certainly  justifiable  for  adopting  their 
rates.  If  th^  do  not,  is  not  that  veiy  omission  to  act  a  tacit 
manifestation  of  the  public  will  that  it  shall  be  left  to  the 
diseretion  of  their  grantees  ?  The  defendants  ate  themselves  a 
local  I^polature ;  and,  I  think,  they  have  a  right  to  legislate 
on  this  question.    K  there  were  no  general  law,  why  might' 
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they  not  pass  a  local  law  fixing  the  rates  of  ferriage  on  t^e 
several  waters  about  their  city  ?  But  it  may  be  said  they  have 
passed  no  law.  Perhaps  not  in  form,  but  have  they  not  man* 
ifested  their  will,  their  intent,  their  judgment,  in  just  as  ef- 
fective a  way  in  the  resolutions  passed  by  them,  fixing  the 
maximum  rates  of  ferriage  ?  And  is  not  this  a  matter  sub- 
mitted to  their  sound  discretion  in  the  absence  of  legislative 
action,  fraud  or  palpable  abuse  ?  I  think  these  questions 
must  be  answered  in  the  affirmative.  I  need  not  cite  author- 
ities to  the  proposition  that  where  a  matter  is  left  to  the  dis- 
cretion of  a  subordinate  tribunal,  the  exercise  of  that  discre- 
tion in  good  faith,  unattended  with  fraud  or  abuse  on  their 
own  part,  or  ilnposed  upon  them  by  others,  is  absolutely  con- 
clusive. The  remedy  for  their  errors  of  judgment  consists  not 
in  an  appeal  to  the  judicial  power  to  overrule  an  authority 
confided  to  them  by  law,  but  in  an  appeal  to  the  law-making 
power  to  overmle  them  by  paramouriegislation,  or  in  1 
appeal  to  the  people  to  eject  firom  office  the  unwise  and  unfit 
incumbents  thereof.  I  am,  therefore,  of  opinion  that,  so  fiur 
as  this  branch  of  the  application  is  concerned,  the  injunction 
must  be  denied. 

So  far  as  the  application  is  founded  upon  the  allegation  of 
a  firaudulent  combination  between  the  common  council  of  New 
York  and  the  Union  Ferry  Company,  to  enable  the  latter  to 
obtain  the  lease  by  imposing  terms  which  cannot  be  complied 
with  by  others,  I  think  it  must  fail  for  the  want  of  sufficient 
evidenoe  of  the  fact.  The  allegation  in  the  complaint  to  that 
eSect  is  not  verified.  It  u  accompanied  by  the  affidavit  of 
Alderman  Dayton,  of  his  belief  of  the  fact,  but  that  is  too 
vague  and  indefinite  to  operate  as  the  proper  foundation  of  cm 
injunction.  Besides,  it  is  repelled,  so  far  as  it  can  be,  by  the 
affidavit  of  Comptroller  Haws.  The  facts  relied  upon  as  suf- 
ficient evidenoe  If om  which  to  infer  the  fraud,  are,  in  my 
ju<]^ment,  inconclusive.  The  shortening  of  the  leases,  to  take 
efiSdct  in  the  contingency  of  a  sale,  but  not  otherwise^  is  well 
enough  accounted  for  by  the  supposed  importance  of  selling 
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the  ferries  together  for  a  uniform  term,  expiring  at  the  aame 
period ;  the  refusal  to  adopt  the  proposition  of  the  committee 
of  the  Brooklyn  common  council,  and  to  listen  to  their  sug- 
gestions, may  have  heen  an  error  of  judgment,  but  does  not,  I 
think,  justify  the  imputation  of  bad  faith ;  and  the  conference, 
and  to  some  extent  concert,  between  the  comptroller  and  some 
of  the  members  of  the  common  coundl  and  the  chief  manager 
of  the  Union  Ferry  Company  was  natural  enough  in  a  matter 
of  so  much  importance ;  or  at  least  does  not  seem  to  me  suffi- 
cient to  support  the  all^ation  of  a  fraudulent  combination. 
Indeed,  the  agents  of  the  corporation,  in  the  whole  matter 
are,  as  I  have  heretofore  stated,  not  supposed  to  have  acted 
with  any  disregard  of  the  interests  of  their  constituents,  the 
citizens  of  New  York ;  the  charge,  on  the  other  hand,  being 
of  too  anxious  if  not  rapacious  a  wish  to  serre  them.  But 
even  of  this  there  is  no  sufficient  evidence;  as  the  rental  of 
the  ferries  reserved  to  the  city  does  not  exceed  the  &ir  rental 
of  the  slips,  piers,  and  ferry  accomimodations  in  the  possession 
of  the  ferry  company,  if  disposed  of,  for  ordinary  commercial 
purposes.  As  before  stated,  there  is  no  sufficient  evidence  of 
fraud  implicating  the  parties  concerned  in  the  n^otiations 
and  arrangements  for  the  leasing  and  advertising  of  the  ferries, 
from  which  to  infer  any  corrupt  bargain  between  them,  to 
participate  as  individuals,  in  the  profits  of  the  transaction  if 
ultimately  consummated  by  a  lease. 

The  only  remaining  question  to  be  discussed  is,  as  to  the 
e£Eect  of  the  law  of  May  14^  1845,  upon  the  powers  of  the 
corporation,  and  as  to  the  validity  and  operative  character  of 
that  law.  Assuming  that  that  law  is  now  in  force,  I  am  of 
opinion,  that  so  far  as  it  applies  to  future  ferries,  established 
afto  its  passage,  it  is  a  valid  exercise  of  legislative  power. 
By  its  terms  I  do  not  understand  it  as  applicable  to  existing 
ferries.  The  power  granted  to  the  city  of  New  York  by  the 
Montgomerie  charter  to  establish  future  ferries,  is  a  mere 
power  conferred  upon  the  dty,  and  not  a  right  of  property. 
It  is  a  public  or  governmental  power,  whose  exercise  is  inci* 
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dent  to  and  properly  belongs  to  the  sovereign  authority.  I 
donbt  if  the  sovereign  can  alienate  it  beyond  recall^  inasmnch 
as  the  public  welfare  demands  that  it  should  reside  in  the 
Intimate  representative  of  the  whole  peopla  K  it  be  dele- 
gated or  temporarily  alienated^  it  may,  I  think,  be  resumed. 
80  long  as  it  remains  unexecuted  by  the  agent  or  delegate,  it 
is  revocable.  It  is  not  a  grant  of  a  property  right,  and  so  in- 
violable and  indefeasible.  But  it  is  a  delegation  of  authority 
for  public  purposes,  and  not  for  private  emolument,  and  so 
the  principal  may  retake  it  into  his  own  hands.  It  confers  no 
present  rights  of  property ;  it  vests  no  title  to  real  estate,  and 
I  think  it  must  be  deemed  to  be  accepted  with  the  implied 
understanding  that  it  is  subject  to  recall,  so  long  as  it  is  not 
carried  into  execution.  Though  on  its  face  exclusive,  it  does 
not  mean  exclusive  of  the  donor,  but  of  any  other  donee. 

It  follows,  from  these  considerations,  that  if  the  law  of  1845 
has  not  been  repealed  by  the  act  of  1857,  it  is  valid  and  ope- 
rative as  to  the  two  ferries  which  were  granted  or  established 
after  its  passage.  To  that  extent  the  provisions  of  the  cnarter 
have  been  overruled  by  subsequent  and  paramount  legislation. 
If  that  law  is  in  force,  the  corporation  of  New  York  has  no 
authority  to  lease  the  Hamilton  avenue  and  Wall  street  fer- 
ries ;  and  their  attempt  to  do  so,  is  a  threatened  exercise  of 
illegal  power,  which,  from  its  grave  character  and  serious  con-' 
sequences,  may  be  properly  restrained  by  injunction.  In 
arriving  at  this  conclusion,  I  do  not  come  in  conflict  with  ihe 
decisions  of  Mr.  Justice  Barculo,  in  the  case  of  Benson  v.  The 
Mayor  dc.  of  New  York^  (10  Barb,  223,)  for  he  abstained 
from  deciding  the  question ;  nor,  necessarily,  with  that  of  Mr. 
Justice  Boosevelt,  in  the  unreported  case  of  TTie  Mayor  Ac.  of 
New  Totk  V.  Benson^  who  is  said  to  have  decided  in  fevor  of 
an  injunction  restraining  the  defendants  in  that  case  from 
taking  possession  of  and  running  the  Fulton,  South,  Hamil- 
ton avenue  and  Wall  street  ferries.  The  defendants  in  that 
case  justified  or  defended,  under  a  single  lease  of  these  four 
ferries  combined^  and  the  decision  may  have  been  placed  upon 
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the  ground  that,  as  the  defendants  were  attempting  to  assert 
lights  as  to  the  ferries  under  a  lease  or  license,  as  to  two  of 
which,  at  least,  it  was  invalid,  they  ought  to  be  enjoined* 
It  does  not  appear  distinctly  what  the  deduon  was,  nor  at  all 
upon  what  grounds  it  was  based,  and  I  feel  therefore  at  liberty 
to  adopt  my  own  condusiona 

But  it  appears  to  me  that  the  act  of  1845  was,  by  operation 
of  kw,  repealed  by  the  amended  charter  of  1857.  These  acts 
relate  to  the  same  subject  matter,  the  ferries  of  New  York,  the 
former  embracing  the  ferries  to  Long  Island,  the  latter  aU  the 
Kew  York  ferries,  provide  different  and  inconsistent  modes  of 
leasing  or  licensing  the  same,  are  both  emanations  of  the  same 
law-making  power,  and  the  latest  expression  of  the  legislative 
will  must  prevaiL  The  act  of  1845  contemplates  a  liceMing 
of  the  ferries  by  commUdanera,  treating  personally  with  the 
lessees,  and  not  by  a  public  sale,  and  an  exercise  of  discretion 
on  the  part  of  the  commissioners  in  the  selection  of  the  Uoensees^ 
as  well  as  in  the  number  of  ferries  to  be  maintained ;  and  the 
places  where  they  shall  be  established.  The  act  of  1857  is 
designed,  I  tlunk,  to  establiBh  a  uniform  and  homogeneous 
fliystem,  applicable  to  aU  the  ferries,  and  provides  for  a  sale  or 
leasing  ol  all  the  ferries  at  public  auction  by  the  city  atUhoT" 
Uies  to  the  highest  bidder.  This  is  inconsistent  with  the  ex- 
ercise of  the  discretion  and  judgment  of  the  commissioners 
required  by  the  act  of  1845.  The  machinery  by  which  the 
results  are  accomplished  is  altogether  different  under  these 
two  systems,  and  I  do  not  think  they  can  stand  together.  By 
implication  oi  law  therefore,  as  well  as  by  the  express  decla* 
ration  of  the  54th  section  of  the  act  of  1857,  which  repeals  all 
laws  inconsistent  therewith,  (if  it  does  not  repeal  lai^  por- 
tions of  the  act  of  1857  itself,)  the  act  of  1845  must  be  deem- 
ed abrogated.  It  does  not  therefore  stand  in  the  way  of  the 
defendants. 

The  result  is,  that  the  motion  for  an  injunction  must  be 
denied^  and  the  temporary  injunction  heretofore  issued  must 
be  dissolved;  but  as  the  question  is  of  importance^  and  proper 
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for  review,  the  diflsolution  of  the  temporary  injanction  is  not 
to  take  effect  until  ten  days  after  the  defendants  have  notice 
of  the  order  entered  upon  this  decisiou. 

[CoLUXBiA  Special  Tbbx,  January  9,  I860.    Hogt^)oom^  Justice.] 
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In  the  matter  of  Jebusha  Lahoree^  a  lunatic. 

The  appointment  of  a  stranger  to  be  committee  of  the  person  and  estate  of  a 
lunatic,  without  the  request  of  the  relatives  and  next  of  kin  of  the  lunatic, 
without  an  order  of  reference,  and  without  notice  to  the  persons  having  a 
prospective  interest  in  the  estate,  is  not  autiiorized  by  the  practice  of  the 
courts. 

If  the  next  of  kin  of  a  lunatic  unite  in  a  petition,  and  name  a  proper  person 
as  committee,  or  give  their  consent  in  writing  to  the  appointment  of  a 
particular  person,  it  is  usual  to  select  such  person.  But  if  the  next  of  kin 
have  not  assented,  or  united  in  the  petition,  there  should  be  an  order  of 
reference,  and  then  the  next  of  kin  are  entitled  to  notice  of  the  proceedings 
upon  the  reference,  and  to  propose  themselves  as  the  committee. 

APPEAL  from  an  order  of  the  county  court  of  Dutchess 
county,  denying  a  motion  for  the  appointment  of  a  com- 
mitted of  Jerusha  Lamoree^  an  alleged  lunatic. 

Wilher  dt  Van  Clie/^  for  the  appellant 

E,  Orummey^  for  the  respondent. 

By  the  Oourty  Brown,  J.  The  papers  read  upon  this  mo- 
tion, before  the  county  court,  afford  ground  for  the  belief  that 
the  proceedings  upon  the  execution  of  the  writ  de  lunatico 
inquirendo  were  not  free  from  some  irregularity,  and  if  the 
principal  fact  which  it  was  the  object  of  the  proceedings  to 
establish  and  ascertain  was  left  open  to  any  doubt,  it  might 
be  right  to  set  them  aside  and  institute  a  new  inquiry,  so 
that  the  mental  condition  of  the  person  affected  by  them  should 
be  established  positiyely  and  certainly.    The  lunacy  of  Je* 
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nushft  Lamoree  is  not,  as  I  understand,  disputed.  Her  rela- 
tives, and  all  others  who  know  any  thing  of  the  state  of  her 
mind,  concur  with  the  jury  in  the  opinion  that  she  is  a  lunatic 
and  incapable  of  managing  her  affairs,  and  unfit  to  govern 
herself.  Under  such  circumstances,  no  good  purpose  could  be 
served  by  vacating  the  proceedings  prior  to  and  including  the 
fiUng  and  confirmation  of  the  inquisition,  and  we  are  there- 
fore  of  the  opinion  that  the  county  court  did  right  in  denying 
that  part  of  the  motion. 

The  petitioner  upon  whose  application  the  proceedings  were 
instituted  is  Susan  Yan  Wagner,  and  they  were  conducted, 
up  to  December  5th,  1859,  by  Tallman,  Payne  &  Lord,  as  her 
attorneys.  On  that  day,  by  a  written  consent  to  that  effect, 
they  ceased  to  act  further  in  that  capacity,  and  Wilber  &  Van 
Clief  were  substituted  in  their  place. 

A  petition  was  prepared,  signed  and  sworn  to,  by  Susan 
Van  Wagner,  on  the  24th  of  November,  1859,  praying  for  the 
appointment  of  Alexander  H.  Vail,  of  Schodack,  in  the  county 
of  Bensselaer,  and  Robert  Cookingham,  of  Hyde  Park,  Dutch- 
ess county,  committee  of  the  person  and  estate  of  the  lunatic. 
Annexed  to  it  was  the  written  consent  of  her  brother,  George 
Smith,  that  they  be  appointed  such  committee.  Cooking- 
ham,  it  appears,  is  nephew  and  one  of  the  next  of  kin  of  the 
lunatic,  and  Alexander  H.  Yail  is  her  brother-in-law.  The 
time  when  this  petition  was  presented,  and  the  order  conse- 
quent upon  it  obtained,  is  one  of  the  points  in  dispute ;  the 
moving  party  ailing  that  it  occurred  after  Tallman,  Payne 
&  Lord  had  been  superseded  in  their  office  as  the  attorneys  of 
the  petitioner,  and  that  it  was  on  that  account  unauthorized 
and  irregular ;  while  the  adverse  side  all^  that  it  was  pre- 
sented and  the  order  obtained  for  the  appointment  of  the  com- 
mittee, on  the  3d  day  of  December,  which  is  the  day  of  the 
caption  of  the  order.  In  the  view  I  entertain  of  the  case,  the 
real  time  is  of  little  consequence.  The  order  is  made  upon 
reading  and  filing  the  inquisition,  and  also  upon  reading  and 
filing  the  petition  of  Susan  Van  Wagner,  and  declares  that 
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Alfred  Daer,  of  the  town  of  ClintoD,  be  appointed  commit- 
tee of  the  pexBon  and  estate  of  the  lunatic,  upon  giTing  the 
customary  bond,  in  the  penal  sum  of  $25,000. 

The  real  comi^int  of  the  moving  party  is  the  making  of 
this  appointment,  and  I  am  constrained  to  say  that  the  com- 
plaint is  just ;  for  the  appointment  of  a  stranger  to  execute  a 
trust  BO  delicate  and  of  such  responsibility  without  the  request 
of  the  relatives  and  next  of  kin  of  the  lunatic,  without  an  or- 
der of  reference,  and  without  notice  to  the  persons  having  a 
prospective  interest  in  the  estate,  is  not  authorised  by  the 
practice  of  the  courts  having  jurisdiction  over  such  matters. 

If  the  next  of  kin  unite  in  a  petition  and  name  a  proper 
person  as  committee,  or  give  their  consent  in  writing  to  the 
appointment  of  a  particular  person,  it  is  usual  to  select  such 
person.  But  if  the  next  of  kin  have  not  consented,  or  united 
in  the  petition,  there  should  be  an  order  of  reference,  and  then 
the  next  of  kin  are  entitled  to  notice  of  the  proceedings  upon 
the  reference,  and  to  propose  themselves  as  the  committee. 

In  the  matter  of  Taylor^  a  lunatic^  (9  Paige,  611,)  the  chan- 
cellor held  that  it  is  not  a  matter  of  course  to  commit  the 
guardianship  of  the  estate  of  a  lunatic  to  those  who  are  pre- 
sumptively entitled  to  it  upon  his  death,  as  heirs  or  next  of 
kin.  But  they  will  be  appointed  the  committee  of  his  estate 
when  it  satis&ctorily  appears  to  the  court  they  are  the  persons 
most  likely  to  protect  his  property  from  loss. 

Blackstone,  in  his  commentaries,  {voL  1,  p.  305,)  after  say- 
ing that  to  prevent  sinister  practices  '^  the  next  heir  is  seldom 
permitted  to  be  the  committee  of  the  person,  because  it  is  his 
interest  the  party  should  die,"  also  says :  ^^  But  it  hath  been 
said  there  is  not  the  same  objection  against  his  next  of  kin, 
provided  he  be  not  his  heir,  for  it  is  his  interest  to  preserve  the 
lunatic's  life,  in  order  to  increase  the  personal  estate  by  savings^ 
which  he  or  his  family  may  hereafter  be  entitled  to  enjoy. 
The  heir  is  generally  made  the  manager  or  conmiittee  of  the 
estate,  it  being  clearly  his  interest  by  good  management  to 
keep  it  in  condition,  accountable  however  to  the  court  of  dian^ 
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oeiyand  to  the  non  compos  himself^  if  he  recoreni^  or  other* 
vise  to  hia  adminiBtrators/' 

In  Ex  parte  Le  Heup,  (18  Tea.  221^)  the  master  had  ap- 
proved of  Mr  Benjafield,  a  stranger^  committee  of  the  estate^ 
in  preference  to  the  lunatic's  uncle  and  another  who  had  been 
proposed,  and  both  were  nnexceptionable.  Lord  Eldon  sent 
back  the  report  to  be  reconsidered,  and  said :  *^  When  stran- 
gers are  appointed,  they  acquire  an  influence  over  the  private 
and  domestic  concerns  of  a  family,  which  ought  always  to  be 
restricted  if  possible,  within  the  circle  of  the  family  itself/' 

The  law  in  dealing  with  the  persons  And  estates  of  that  un- 
fortunate class  who  are  bereft  of  reason  and  intelligence,  pro- 
ceeds upon  principles  which  must  commend  themselves  to  the 
sanction  and  approbation  of  every  humane  and  enlightened 
mind.  Considering  the  close  and  intimate  relations  which  the 
committee  must  maintain  with  the  family  and  relatives  of  the 
lunatic,  his  power  of  control — all  but  absolute — over  his  per- 
son and  property,  the  remote  possibility  of  his  ever  being  in  a 
condition  to  make  any  disposition  of  his  estate  which  shall 
prevent  its  descent  and  transmission  to  the  heirs  at  law  and 
next  of  kin,  a  role  of  practice  or  of  positive  legislation 
which  would  justify  the  appointment  of  a  stranger  to  execute 
the  trust  of  committee,  without  the  assent  and  against  the 
win  of  his  family  or  other  relatives,  and  without  any  sufficient 
or  adequate  cause,  would  be  oppressive  and  intolerable.  It 
would  be  little  less  offensive  than  to  deprive  a  person  of  his 
propOTty  without  cause,  and  without  the  authority  of  law. 

In  respect  to  character,  capacity  and  responsibility,  we  think 
Hr.  Alfred  Duel  entirely  unexceptionable.  But  he  is  a  stran- 
ger to  the  lunatic ;  his  name  was  not  proposed  by  any  of  her 
relatives,  or  those  interested  in  the  protection  and  preservation 
of  her  estate.  They  had  no  opportunity  to  be  heard,  for  there 
was  no  reference  to  which  they  could  have  been  summoned. 

The  petition  upon  which  the  appointment  was  made  prayed 
that  to  the  nephew  and  brother-in-law  of  the  lunatic  might 
be  committed  the  trust,  and  no  reason  is  assigned  or  suggested 
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why  thej  were  set  aside  and  another  selected.  It  was  indeed 
suggested  as  an  objection  to  Alexander  H.  Yail,  that  he  was 
not  a  resident  of  the  county  of  Dutchess,  where  the  proceed- 
ings were  had,  and  hence  not  amenable  to  the  process  of  the 
county  court.  This  objection  is  futile.  He  was  a  resident  of  the 
state,  within  the  jurisdiction  of  its  courts,  and  subject  to  their 
orders  and  judgments.  In  this,  as  in  all  other  trusts  of  a  sim- 
ilar kind,  no  more  limited  residence  of  the  trustee  is  required. 

In  conclusion,  we  think  the  order  appointing  the  committee 
was  improvidently  granted,  and  whenever  it  was  brought  to 
the  notice  of  the  county  court  it  should  have  been  vacated. 
So  much  of  the  order  appealed  from  as  denied  the  motion  to 
set  aside  the  proceedings  subsequent  to  the  filing  of  the  inqui- 
sition, is  reversed,  and  such  proceedings  are  vacated  and  set 
aside,  to  the  end  that  the  petitioner,  Susan  Van  Wagner,  may 
have  an  opportunity  to  renew  her  application,  for  the  appoint- 
ment of  a  committee  of  the  person  and  estate  of  the  lunatic. 

No  costs  of  the  appeal  are  given  to  either  party. 

[DuTCBBBS  Genbbax  Tbbk,  May  14, 1860.  Lott,  JEmatf  and  Brownj  Justices.] 


Cox  and  Wrioht  vs.  Platt  and  others. 

The  fact  that  an  assignee  of  property  in  trust  for  the  benefit  of  creditors  has 
fraudulently  appropriated  and  converted  property  to  his  own  use,  and  has 
misapplied  large  sums  of  money,  the  proceeds  of  the  assigned  property,  ftir- 
nishes  a  better  reason  for  removing  the  assignee  and  appointtng  another 
trustee  in  his  place,  than  for  breaking  up  the  assignment  itself. 

A  postponement  of  certain  debts,  confessedly  partnership  debts,  to  others 
which  are  really  individual  debts,  but  are  innocently  or  mistakenly  supposed 
to  be  partnership  debts,  will  not  avoid  an  assignment  made  for  the  benefit 
of  creditors. 

It  seems  that  a  provision  in  an  assignment,  preferring  individual  debts,  known 
to  be  such,  over  partnership  debts,  out  of  partnership  property,  if  made 
without  actual  fraud,  upon  a  mistaken  supposition  that  the  law  sanctions 
such  an  appropriation  of  partnership  property,  will  not  make  the  whole  as* 
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cignment  Yoid ;  though  it  might  Aunish  occasion,  in  a  proper  caM|  for  leek* 

ing  the  aid  of  a  court  of  equity  to  prevent  the  misappropriation  of  the  prop- 
erty, and  enforce  its  distribution  among  the  parties  properly  entitled  to 
participate  in  it 

If  an  assignment  is  only  partially  ohJecUonahle,  for  making,  to  some  extent, 
inequitable  preferences,  it  will  be  only  partially  broken  up,  and  then  only 
in  a  way  which  shall  enable  the  court  to  carry  out  the  principle  that  equal- 
ity is  equity. 

If,  in  such  a  case,  a  complaint  is  filed  to  set  aside  the  assignment  altogether, 
and  not  to  carry  it  into  effect,  either  in  whole  or  in  part ;  to  break  up  the 
entire  transaction,  and  not  for  an  account  and  distribution  of  the  assigned 
property ;  to  satisfy  the  plaintiff's  debt,  alone,  and  not  to  divi<fe  the  prop- 
erty equitably  among  all  those  having  a  claim  to  participate  in  it,  the  action 
cannot  be  sustained. 

The  appropriate  remedy,  uuder  such  circumstances,  is,  it  setnu,  a  suit  in  whfch 
all  the  partnership  creditors  shall  be  parties ;  or  an  action  commenced  as 
well  for  the  benefit  of  the  plaintiff  as  for  such  others,  similarly  situated,  as 
choose  to  come  in  and  make  themselves  parties  thereto ;  or  a  suit  for  an  ac- 
count and  distribution  of  the  partnership  Amds,  and  avoiding  illegal  or 
inequitable  preferences,  if  suoh  there  be.  .^^^*^^^^«"^V 

ACTION  to  set  aside^  for  frauds  an  assignxQentlnade  by  the 
defendant  Piatt,  in  the  names  of  Piatt,  andMiA¥i:  ^B^OOhi 
royd,  to  the  defendant  Brown,  in  trust  for  the  " 
itors.     The  assignment,  on  its  face,  purported  IbJ&bfi^f^lAi^^ 
individual  and  partnership  property  of  the  assign! 
prefer,  in  part,  the  individual  debts  of  Piatt  to  other 
owing  by  Piatt  &  Holroyd.     The  plaintiffs  sued  as  assignees 
of  judgments  obtained  against  Piatt  &  Holroyd  for  partner- 
ship debts.    The  alleged  fraud  consisted :  1.  In  the  alleged 
assignment,  by  one  partner,  without  the  assent  of  his  copart- 
ner, of  the  entire  partnership  property  to  a  trustee,  for'  the 
payment  of  debts,  giving  some  preferences  over  others.    2.  In 
the  allied  appropriation  of  partnership  property,  in  part, 
to  the  payment  of  the  individual  debts  of  Piatt,  in  preference 
to  -some  of  the  debts  of  the  partnership  of  Piatt  &  Holroyd 
3.  In  providing  for  the  payment  of  debts  allied  to  be  ficti- 
tious and  unreal.    4.  In  the  fact  that  the  assignee  never  exe- 
cuted, or  assented  to,  the  assignment.    5.  In  the  fact  that 
the  assignee,  being  a  non-resident,  never  took  possession  of 
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theafrigned  property  oiherwiie  than  through  a  resident  agent, 
and  has  not  personally  attended  to  the  execution  of  the  trasta 
of  the  aasignmenty  bat  has  transacted  the  business  through 
said  agent.  6.  In  the  fraudulent  appropriation  and  conver- 
sion of  property  to  his  own  use,  and  the  fraudulent  misappli- 
cation, by  the  assignee,  of  large  sums  of  money,  the  proceeds 
of  the  assignment 

HooBBOOM,  J.  As  to  the  tiiixd,  fourth  and  sixth  grounds 
above  mentioned,  I  think  the  plaintiffi'  allegations  are  unsup- 
ported by  the  evidence ;  and  the  last  named  ground  would 
afford  a  better  reason  for  removiog  the  assignee^  and  appoint- 
ing another  trustee  in  his  place,  than  for  brooking  up  the 
assignment  itsell 

As  to  the  fifth  ground,  it  seems  to  me  that  if  it  were  true, 
as  a  question  of  fiu)t,  it  would  not  of  itself  furnish  a  sufficient 
reason  for  setting  aside  the  assignment,  or  even  for  removing 
the  assignee.  But  I  think  the  allegation  as  to  the  entire  ab* 
sence  of  any  personal  supervision  and  conlaol  of  the  assigned 
property,  on  the  part  of  the  assignee^  is  not  unqualifiedly 
ciHrrect 

As  to  the  first  ground  of  alleged  firaud  above  mentioned, 
the  proof  does  not  support  the  allegation  of  fitot  upon  which 
the  legal  fraud  is  supposed  to  rest  Piatt  and  Holroyd  were 
not  partners  at  the  time  of  the  assignment,  and  had  not  been 
such  for  about  two  months  immediately  preceding.  The  as- 
signment was  made  in  October,  1857.  In  August  preceding, 
Holroyd  had  sold  out  to  one  Cheeseman  his  interest  in  the 
partnership  property,  and  in  September,  1857,  Cheeseman  had 
sold  out  to  Piatt  his  interest  in  so  much  of  the  partnership 
property  as  was  attempted  to  be  conveyed  by  the  assignment 
The  whole  legal  interest  in  the  property  was  vested  in  Piatt ; 
and  it  was  not  legally  necessary  for  Piatt  to  oonsult  his  former 
partner,  Holroyd,  as  to  the  disposition  of  the  partnership  prop- 
erty, in  order  to  make  a  lawful  and  e£EbctuaI  assignment 
thereof.    As  the  supposed  invalidity  of  the  assignment,  so  fiur 
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88  this  ground  of  fraud  is  concerned,  rests  upon  an  eironeous 
assumption  of  fact,  it  is  not  necessary  to  be  further  considered. 

The  second  is  the  only  remaining  ground  of  alleged  fraud ; 
and  without  discussing  the  question  whether  one  of  two  former 
partners,  who  has  by  successive  changes  of  the  interest  of  the 
other  of  said  partners,  become  ultimately,  in  good  faith,  the 
sole  owner  of  the  partnership  property,  may  not  by  assignment 
dispose  of  the  same  so  as  to  give  a  preference  to  what  were 
originally  his  own  individual  debts,  I  am  not  clear,  upon  the 
evidence  in  the  case,  that  there  was  in  fact  any  appropriation 
of  partnership  property  to  the  payment  of  individual  debts* 
There  doubtless  was  an  application  of  the  partnership  prop- 
erty, by  means  of  the  assignment,  to  the  paymefat  pf  debts, 
for  which,  or  in  the  incurring  of  which,  Piatt's  individual 
name  or  responsibility  was  alone  given  ;  but  Piatt  claims,  and 
with  some  reason,  upon  the  evidence,  as  to  many  of  them, 
that  all  of  these  were  in  reality  partnership  debts  or  claims, 
for  which  the  partnership  was  equitably  liable,  upon  the 
ground  that  the  moneys  or  property  thus  realized  were  used 
in  the  partnership  business,  or  for  the  benefit  of  the  partner* 
ship.  I  have  not  deemed  it  necessary  to  investigate  this  part 
of  the  case,  so  as  to  arrive  at  a  filial  conclusion  on  this  sulv 
ject  perfectly  satisfactory  to  my  own  mind,  because  I  have 
concluded  that  no  actual  fraud  was  intended  by  Piatt,  in  ref- 
erence to  this  matter ;  that  is,  so  far  as  he  gave  some  debts  a 
preference  over  others,  he  did  not  direct  .the  appropriation  of 
partnership  property  to  the  payment  of  debts  which  he  did 
not  suppose  were  either  legally  or  equitably  the  debts  ^f  the 
partnership. 

It  appears  from  the  assignment  that  in  the  introductory 
part  of  it  not  only  Piatt,  and  Piatt  &  Holroyd,  but  James 
Holroyd  are  named  as  the  assignors,  but  it  never  was,  in  fact, 
executed  by  the  latter.  It  further  appears  that  in  one  clause 
of  the  assignment  the  individual  debts  of  Holroyd  were  pre- 
ferred to  some  of  the  partnership  debts.    If  this  were  inten- 
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tioDal,  it  would  be  evidence  of  fraud  ;  but  I  think  this  clause 
was  inserted  by  mistake,  and  under  the  expectation  that  Hol- 
royd  would  unite  in  the  assignment.  As  to  the  question  pre- 
viously considered,  I  am  of  opinion  that,  as  a  matter  of  law,  a 
postponement  of  certain  debts,  confessedly  partnership  debts, 
to  others,  which  are  really  individual  debts,  but  are  innocently 
or  mistakenly  supposed  to  be  partnership  debts,  will  not  avoid 
an  insolvent's  assignment.  The  remedy  is  a  different  one. 
Indeed  I  think  I  might  go  further,  and  hold  that  a  provision 
in  an  assignment,  preferring  individual  debts,  known  to  be 
such,  over  partnership  debts,  out  of  partnership  property,  if 
made  without  actual  fraud,  that  is,  upon  a  mistaken  supposi- 
tion that  the  law  sanctioned  such  an  appropriation  of  partner- 
ship property,  would  not  make  the  whole  assignment  void  ; 
though  it  might  furnish  occasion,  in  a  proper  case,  for  seek- 
ing the  aid  of  this  court  in  preventing  the  misappropriation 
of  the  property,  and  enforcing  its  distribution  among  the  par- 
ties properly  entitled  to  participate  in  it.  Such  a  proper  case 
is  not  presented  in  this  suit.  The  complaint  is  not  filed  for 
such  a  purpose,  nor  with  sucb  an  aspect ;  and  I  incline  to 
think,  under  the  authorities,  the  action  must  in  such  case  be 
brought  so  as  to  make  all  the  partnership  creditors  parties,  or 
expressly  for  the  benefit,  not  only  of  the  plaintiff,  but  of  all 
the  partnership  creditors  who  will  come  in  and  contribute  to 
the  expenses  of  the  litigation.  In  such  a  contingency,  where 
the  assignment  is  only  partially  objectionable,  for  making,  to 
some  extent,  inequitable  preferences,  it  is  only  partially  bro- 
ken up,  and  then  only  in  a  way  which  shall  enable  the  court 
to  carry  out  the  principle  that  equality  is  equity.  This  com- 
plaint is  filed  to  set  aside  the  assignment  altogether,  and  not 
to  carry  it  into  effect,  either  in  whole  or  in  part ;  to  break  up 
the  entire  transaction,  and  not  for  an  account  and  distribution 
of  the  assigned  property  ;  to  satisfy  the  plaintiffs'  debt  alone, 
and  not  to  divide  the  property  equitably  among  all  those  who 
have  a  fair  and  equal  claim  to  participate  in  it.    I  am  there- 
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fore  of  opinion  that  the  plaintiffs  are  not  entitled  to  the  relief 
which  they  seek  in  this  action. 

At  the  same  time  I  am  not  satisfied  that  the  action  was 
commenced  in  bad  faith,  or  without  some  reason  to  suppose^ 
not  merely  that  there  was  legal,  bnt  actoal  fraud,  in  the  at- 
tempted disposition  of  the  property  in  question.  I  am  not 
inclined  to  charge  the  plaintiff  with  costs,  or  to  give  either  of 
the  parties  costs,  as  against  the  others.  The  defendant  Brown 
is  entitled  to  his  costs  out  of  the  funds  in  his  hands,  and  the 
complaint  must  be  dismissed,  without  prejudice  to  a  suit  in 
which  all  the  partnership  creditors  shall  be  parties ;  or  to  a 
suit  commenced  as  well  for  the  benefit  of  the  plaintiff  as  for 
such  others,  similarly  situated,  as  choose  to  come  in  and  make 
themselves  parties  thereto ;  or  to  a  suit  for  an  account  and 
distribution  of  the  partnership  funds,  and  avoiding  illegal  or 
inequitable  preferences,  if  such  there  be.  If  an  injunction  has 
been  issued,  it  must  be  dissolved,  and  if  a  receiver  has  been 
appointed,  the  appointment  must  be  vacated. 

A  decree  or  judgment  must  be  entered  in  conformity  with 
these  suggestions,  and  may  be  settled  upon  two  days'  notice. 

[Nbw  Tobk  Spbclu.  Tbbk,  May  7, 1860.    ffogeboam,  Justice.] 
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Thb  People  ex  rel.  Alexander  H.  Van  Bensselaer  and  others, 
commissioners  of  highways  of  the  town  of  Claverack,  vs. 
James  Van  Alstyne  and  others,  referees  &c. 

Id  general,  if  not  ttniyenally,  the  supeirisory  power  of  tbe  sapreme  court 
OTer  inferior  tribnnalSi  by  means  of  the  common  law  writ  of  certiorari,  only 
extendi  to  questions  touching  the  juriidietum  of  the  subordinate  tribunali 
and  the  regnlarity  of  its  proceedings.  If  such  tribunal  neither  exceeds  its 
powers,  nor  departs  froin  the  forms  prescribed  to  it  by  law,  its  decisions 
upon  the  merits  are  final  and  conclusiTc. 

The  question  of  jurisdiction  is  open  to  reyiew,  on  a  writ  of  that  nature ;  and 
so  aze  the /ads  bearing  upon  the  question  of  Jurisdiction. 
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The  inferior  tribunal  may,  and  moat,  pass  npon  the  facts  tonchiDg  its  jurisdic- 
tion ;  but  its  decision  is  not  conclusive.  If  the  facts  are  the  subject  of  dis- 
pute, they  are  to  be  submitted  to  the  revisory  judgment  of  the  supreme 
court. 

Hence,  the  evidence  toucbing  those  facts  must  be  returned  upon  certiorari,  to 
the  end  that  the  supreme  court  may  examine  the  same,  and  determine 
whether  the  inferior  tribunal  rightfully  assumed  jurisdiction,  and  whether 
it  came  to  a  right  conclusion  upon  the  facts  which  gave  it  the  power  to  act. 

If  a  road,  proposed  to  be  laid  out,  and  actually  ordered  by  the  commissioners 
of  highways  to  be  laid  out  as  a  public  highway,  can  never  become  such,  in 
consequence  of  its  terminating  in  a  private  inclosure  or  a  private  way,  it  is 
a  question  which  goes  to  the  jurisdiction,  and  lies  at  the  very  foundation  of 
the  authority  of  the  conunissioners  to  act. 

AU  evidence,  therefore,  tending  to  show  the  character  of  the  latter  way — 
whether  it  be  private  or  public;  whether  it  was  applied  for  and  was  laid 
out  as  a  private  way ;  whether  it  has  been  used  as  such ;  whether  it  is  closed 
at  one  end  or  not ;  and  generally  how  and  in  what  manner  it  has  been  laid 
out  and  used,  must  be  regarded  as  legitimate  evidence  before  the  referees, 
upon  a  jurisdictional  question,  and  properly  reviewable  on  certiorari,  di- 
rected to  the  referees. 

On  such  a  writ,  evidence  tending  simply  to  show  the  benefit  or  utility  of  the 
proposed  road ;  to  what  extent  it  is  likely  to  be  used  by,  and  to  serve  the 
public ;  and  how  large  a  public  is  to  be  thus  benefited,  involves  an  inquiry 
simply  as  to  the  merits  of  the  application,  and  the  propriety  of  the  road,  and 
relates  to  questions  as  to  which  the  decision  of  the  referees  is  conclusive. 

The  .court,  therefore,  will  not  compel  the  return  of  evidence  of  that  character. 

Decisions  of  the  referees,  as  to  the  admission  or  rejection  of  evidence  bearing 
only  on  those  questions,  are  not  reviewable  upon  certiorari.  They  are 
questions  upon  which  the  decisions  of  tho  referees  are  conclusive. 

The  reforees  may  be  required  to  return  whether  the  applicant,  and  other  own- 
ers of  land  on  the  proposed  route  procured  the  certificate  of  the  freeholders 
by  offering  to  give  the  land,  upon  such  proposed  route,  in  case  the  road  was 
laid  out ;  or  whether  such  offer  was  made  prior  to  the  making  of  the  certi- 
ficate of  the  freeholders,  and  was  withdrawn  afterwards. 

• 

MOTION  on  the  part  of  the  people  and  the  relators  to  com- 
pel a  further  return  by  the  referees  to  the  writ  of  certio- 
rari issued  to  them  in  this  matter  to  return  the  proceedings 
had  before  them  on  the  appeal  of  Peter  H.  Kipp  from  the  de- 
dfsioti  of  said  commissioners  refusing  to  lay  out  a  certain  high- 
way in  the  town  of  Claverack  in  the  county  of  Columbia, 
applied  for  by  him.  The  referees  reversed  the  decision  of  the 
commissioners  and  made  an  order  laying  out  such  highway. 
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The  commissioners^  feeling  aggrieved  thereby^  sued  out  a  com- 
mon law  certiorari  to  reverse  their  proceedings,  which  was  al- 
lowed ex  parte  at  the  Columbia  special  term  in  April,  I860. 
The  referees  made  a  return  thereto,  which  the  commissioners 
claimed  to  be  insufficient  and  as  not  fully  answering  the  re- 
quirements of  the  writ  or  of  the  law  in  such  oases,  and  the 
latter,  at  the  Albany  general  term  in  May,  1860,  obtained  ex 
parte  an  order  for  the  referees,  to  show  cause  at  the  June 
special  term  why  they  should  not  be  compelled  to  make  a 
further  return.  The  referees  now  showed  for  cause  that  the 
writ  was  allowed  ex  parte,  and  that  they  had,  as  they  claimed, 
made  a  return  fully  answering  the  requirements  of  the  law. 
This  return  embraced  all  the  preliminary  proceedings  up  to 
the  period  when  the  application  came  on  for  hearing  before 
the  referees,  upon  the  merits,  their  decision  upon  some  points 
raised  by  the  commissioners,  and  also  their  decision  upon  such 
application.  On  such  hearing,  the  commissioners,  in  addition 
to  other  evidence  and  ofiSsrs  of  evidence,  offered  to  show  tiiat 
the  proposed  highway  terminated,  at  one  end  thereof,  in  a 
private  road,  or  what  was  claimed  by  them  to  be  such ;  and 
also  that  the  freeholders'  certificate  was  obtained,  or  the  mak<* 
ing  of  it  more  or  less  affected,  by  an  offer  on  the  part  of  the 
applicant  and  other  owners  of  land  on  the  proposed  route  to 
give  their  land,Vhich  offer,  it  was  proposed  to  be  proved,  was, 
subsequently  to  the  making  of  the  certificate,  in  some  way  modi- 
fied or  withdrawn.  The  commissioners  also  claimed  that  the 
referees  erroneously  admitted  evidence  tending  to  show  that 
the  proposed  highway  would  be  beneficial  to  citizens  of  the 
town  of  Ghent,  as  well  as  to  the  town  of  Claverack  where  the 
premises  were  situated.  Other  olgections  to  evidence  and 
offers  of  evidence  were  made  by  the  commissioners  and  over- 
ruled by  the  referees.  The  respondent  claimed  that  no  part 
of  the  proceedings  was  to  be  returned,  except  such  as  related 
to  the  jurisdiction  and  regularity  of  action  of  the  referees. 
The  commissioners  claimed  that  all  their  decisions  on  ques- 
tions of  law  were  reviewable. 
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C.  p.  Collier,  for  the  commissioners. 
John  Gaulyjun.  for  the  referees. 

By  the  Courts  Hogbboom,  J.  A  certiorari  from  the  supreme 
court  lies  to  redress  iujuries  committed  by  inferior  tribunals 
or  officers  invested  with  judicial  powers.  {Lawton  v.  Oom" 
misaioners  of  Gambridgey  2  Caines,  179.  Le  Boy  v.  Mayor 
dc.  of  New  York,  20  John.  430.  Wildy  v.  Waahhumj 
16  id.  49.    Ex  parte  Mayor  of  Albany ,  23  Wend.  277.) 

Sometimes  it  is  expressly  authorized  and  its  limits  defined 
by  statute,  and  then  of  course  the  nature  and  extent  of  the 
power,  and  the  cases  in  which  it  is  to  be  exercised,  depend 
mainly,  if  not  entirely,  upon  the  provisions  of  the  statute. 
{Matter  of  Wrigley,  8  Wend.  134  Prm^dent  and  Trustees 
of  Brooklyn  v.  Patchen,  Id.  47.  Boach  v.  Cosine,  9  id.  227. 
Bowan  v.  Lytle,  11  id.  616.  Anderson  v.  Prindle,  23  id. 
616.  Niblo  V.  Post's  AdmWs,  25  id.  280.  Buck  v.  Binnin- 
ger,  3  Barb.  391.    Morewood  v.  EoUister,  2  Sdd.  320.) 

Sometimes  there  is  no  statutory  regulation  on  the  subject, 
and  then  the  writ  is  denominated  a  common  law  certiorari. 
(Johnson  V.  Moss,  20  Wend.  145.  Comstock  v.  Porter,  5  id. 
98.    Kellogg  v.  Church,  3  Denio,  228.) 

In  general,  if  not  universally,  the  supervisory  power  of  the 
supreme  court  over  inferior  tribunals,  by  means  of  this  latter 
writ,  only  extends  to  questions  touching  the  jurisdiction  of 
the  subordinate  tribunal,  and  the  regularity  of  its  proceedings. 
If  such  tribunals  neither  elceed  their  powers  nor  depart  from 
the  forms  prescribed  to  them  by  law,  their  decisions  upon  the 
merits  are  final  and  conclusive.  {Birdsall  v.  Phillips,  17 
Wend,  464  Prindle  v.  Anderson,  19  id.  391.  People  v. 
Judges  of  Dutchess,  23  id.  360.) 

It  will  be  seen  from  the  above  cases  that  even  under  such  a 
limitation  a  considerable  field  remains  for  the  exercise  of  the 
revisory  power  of  the  supreme  court  It  embraces  all  ques- 
tions of  jurisdiction — of  power — of  authority  to  act — all 
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qxiestions  of  regularity  of  prooeeiling ;  that  is,  all  qnestions 
\rhether  the  inferior  tribunal  has  kept  within  the  boundaries 
prescribed  for  it  by  the  express  terms  of  the  statute  law^  or  by 
well  settled  adjudications  of  the  common  law. 

Where,  as  is  most  generally  the  case^  the  inferior  tribunal 
is  one  of  special  and  limited  jurisdiction,  no  presumption  in 
favor  of  its  jurisdiction  arises,  and  it  therefore  must  derive  its 
power  to  act  from  facts  affirmatively  established.  These  facts 
must  be  made  positively  to  appear,  in  the  first  instance ;  and 
not  only  so,  but  they  are  open  to  contestation  afterwards ;  at 
least  so  long  as  the  question  remains  before  the  same  tribunal, 
and  until  that  tribunal  has  definitively  passed  upon  the  ques- 
tion after  hearing  the  parties  and  listening  to  such  evidence, 
pertinent  to  that  question,  as  they  may  choose  to  present. 
(Striker  v.  KeUi/j  7  Hill^  24.  Harrington  v.  The  PeopU, 
6  Barb.  610.  People  v.  OaaaelSy  5  Hillj  168.  Prosser  v.  Se- 
cor^  5  Barb.  607.    People  v.  Oomm'rs  of  Sewardy  27  id.  97.) 

As  this  question  is  one  of  jurisdiction,  it  is  open  to  review 
on  a  common  law  certiorari  And  not  only  so,  but  the  facts 
bearing  on  the  question  of  jurisdiction  are  open  to  review. 
The  inferior  tribunal  may  and  must  pass  upon  the  facts 
touching  their  jurisdiction,  but  their  decision  is  not  conclusive. 
Otherwise  they  may  exercise  arbitrary  power,  decide  judicially 
that  the  case  is  within  their  jurisdiction,  and  bid  defiance  to 
the  superior  court  This  I  think  was  never  intended ;  but 
that  on  the  contrary  where  the  facts  constituting  jurisdiction 
were  the  subject  of  dispute,  they  were  to  be  submitted  to  the 
revisory  judgment  of  the  higher  power. 

Hence  the  evidence  touching  those  facts  must  be  returned 
upon  certiorari,  to  the  end  that  this  court  may  examine  the 
same,  and  determine  whether  the  inferior  tribunal  rightfully 
assumed  jurisdiction,  and  whether  it  came  to  a  right  conclu- 
sion upon  the  facts  which  gave  it  the  power  to  act.  {PeopJe 
V.  Goodwin^  1  Seldefij  572.) 

A  certiorari  lies  to  the  judges  of  the  common  pleas  (for  whom 
referees  appointed  by  the  county  court  have  now  been  substi- 
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tuted,)  to  remove  proceedings  on  an  appeal  to  them  from  com- 
missioners of  highways.  {Lawtcm  v.  ComWs  of  Cambridge^  2 
CaineSy  179.  Gom'ra  of  Kinderhook  v.  ClaWy  15  John,  537. 
AUyn  V.  Com'rs  of  SchodacTc,  19  Wend.  342.  People  v. 
Chodwiny  1  Selden,  568.) 

Among  the  questions  of  jurisdiction  thus  subject  to  review 
is  the  question*  whether  the  owner  of  enclosed,  improved  or 
cultivated  land  through  which  a  highway  has  been  laid  has 
given  his  consent  thereto ;  (People  v.  Goodtoin^  1 8dd,  568 ;) 
also  the  question  whether  the  persons  making  the  certificate 
of  its  necessity  were  freeholders ;  {People  v.  Corrirs  of  Sew^ 
ardy  27  Ba/rhi  94 ;)  also  the  question  whether  they  were  twelve 
in  number;  (ro«7»  of  GaUatin  v.  Loucksy  21  Barb,  578 ;) 
also  the  question  whether  the  highway  was  laid  out  through 
the  yard  or  garden  of  the  owner  without  his  consent.  (Ex 
parte  Clapper,  3  HiU,  458 ;)  or  though  an  orchard,  (People 
V.  Com'ra  of  Dutchess,  23  Wend.  360.) 

It  is  obvious,  also,  that  the  question  whether  the  road 
when  laid  out  in  pursuance  of  the  application,  will  become  a 
public  highway,  is  a  jurisdictional  one.  The  commissioners 
have  no  authority  (except  where  the  application  is  for  a  j>ri- 
vate  road)  to  lay  out  a  road,  except  for  the  use  of  the  public. 
Suppose  the  application  should  be  for  a  road  commencing  and 
terminating  at  points  in  a  cultivated  field  vrithout  outlets  or 
means  of  egress  at  either  end,  or  in  a  trackless  forest ;  or 
bounded  at  the  respective  termini  by  rocks  or  other  impassable 
barriers ;  could  such  a  road,  when  laid  out,  with  propriety  be 
termed  a  public  highway  f  At  all  events,  would  it  not  be  a 
jurisdictional  question  whether  it  was  so  or  not,  and  fit  for 
review  on  the  evidence,  upon  certiorari  ?  This  court  has  de- 
cided, in  Holdane  v.  Trustees  of  Gold  Spring,  (23  Barb.  115,) 
that  a  road  closed  at  one  end,  or  a  road  not  communicating  at 
one  end  with  some  public  road  or  means  of  egress  of  which 
the  public  have  a  right  to  avail  themselves,  is  not  a  public 
highway,  and  cannot  be  made  such  by  user.  This  decision 
has  just  been  affirmed  in  the  court  of  appeals,  and  if  affirmed 
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upon  this  groand,  must  be  regarded  as  the  established  law. 
If  therefore  the  road  proposed  in  this  case  to  be  laid  out  and 
actnallj  ordered  to  be  laid  ont  as  a  pnblic  highway^  can  never 
become  such  in  consequence  of  its  terminating  in  a  private 
enclosure  or  a  private  way,  it  is  a  question  which  goes  to  the 
jurisdiction,  and  lies  at  the  very  foundation  of  the  authority 
of  the  commissioners  to  act.  All  evidence,  therefore,  tending 
to  show  the  character  of  this  latter  way,  whether  it  be  private 
or  public ;  whether  it  was  applied  for  and  was  laid  out  as  a 
private  way ;  whether  it  has  been  used  as  such ;  whether  it 
is  dosed  at  one  end  or  not ;  and  generally  how  and  in  what 
manner  it  has  been  laid  out  and  used,  must  be  regarded  as 
legitimate  evidence  before  the  referees,  upon  a  jurisdictional 
question,  and  probably  reviewable  on  certiorari. 

I  am  inclined  to  think  that  evidence  tending  simply  to  show 
the  benefit  or  utility  of  the  proposed  road ;  to  what  extent  it 
is  likely  to  be  used  by,  and  to  serve  the  public ;  and  how  large 
a  public  is  to  be  thus  benefited  or  accommodated,  involves  an 
inquiry  simply  as  to  the  merits  of  the  application  and  the  pro- 
priety of  the  road,  and  relates  to  questions  as  to  which  the  de- 
cision of  the  referees  is  conclusive  and  not  reviewable ;  and 
that  therefore  we  ought  not  to  compel  the  return  of  evidence 
bearing  only  on  such  questions.  {HavUand  v.  White,  7  How. 
154.  People  v.  DueU,  16  id,  43.  People  v.  Ooodwin,  1  Set. 
568.  People  v.  Overseers  of  Barton,  6  How.  26.  People  v. 
Overseers  of  Ontario,  15  Barb.  286.) 

I  am  also  inclined  to  think  that  decisions  of  the  referees  as 
to  the  admission  or  rejection  of  evidence  bearing  only  on  those 
questions  are  not  reviewable  upon  certiorari.  They  are  ques- 
tions upon  which  the  decisions  of  the  referees  are  conclusive. 
They  are  questions  not  subject  to  review  in  this  court.  (See 
cases  last  died.)  It  may  indeed  be  that  if  the  referees  could 
be  shown  to  have  based  their  conclusions  entirely  upon  illegal 
considerations,  for  example,  if  they  located  the  road  entirely 
outside  of  the  route  of  the  proposed  highway ;  or  if  they  re- 
fused to  lay  out  the  highway  simply  because  the  applicants 
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would  not  waive  their  claim  to  damages ;  or  would  not  con- 
sent to  be  subjected  to  the  entire  expense,  regarding  the  appli- 
cation in  itself  as  meritorious  and  the  road  imperatively 
demanded  by  the  public  convenience ;  or  if  they  decided  to  lay 
out  the  highway  solely  upon  considerations  of  the  benefit  or 
accommodation  it  would  furnish  to  a  single  applicant,  and 
wholly  uninfluenced  by  any  conviction  of  its  public  necessity 
or  utility,  I  am  not  prepared  to  say  that  their  action  in  this 
respect  would  not  be  the  subject  of  review  in  this  court ;  nor 
indeed  that  this  would  not  present  a  question  of  jurisdiction 
or  of  regularity.  It  will  be  time  enough  to  decide  these  latter 
questions  when  they  arise. 

The  principles  above  announced^  applied  to  the  present  case, 
make  the  disposition  of  it,  in  most  particulars,  not  difficult. 
The  referees  must  make  a  further  return  which  shall  contain  the 
evidence  and  the  offers  of  evidence  and  their  decisions  thereon, 
in  regard  to  the  southern  point  or  place  of  termination  of  the 
proposed  highway ;  whether  such  terminus  was  in  a  private 
inclosure  or  in  a  private  way ;  whether  the  road  now  in  use 
from  the  house  of  Jordan  Philip  to  the  public  highway  lead- 
ing to  Mellenville  is  itself  a  public  highway  or  a  private  road ; 
what  are  its  length,  breadth  and  dimensions ;  whether  it  was 
originally  applied  for,  laid  out  and  recorded  as  a  public  or 
private  way,  and  how  it  has  been,  in  fact,  used  and  travelled 
and  worked ;  and  all  evidence,  offers  of  evidence  and  decisions 
tending  to  throw  light  on  these  questions. 

Also,  such  further  return  must  contain  the  evidence,  offers 
of  evidence  and  decisions  upon  the  questions,  or  tending 
to  throw  light  upon  the  questions,  whether  the  applicant  and 
other  owners  of  land  on  the  proposed  route  procured  the  cer- 
tificate of  the  fi-eeholders  by  offering  to  give  the  land  upon 
such  proposed  route  in  case  the  road  was  laid  out ;  or  whether 
such  offer  was  made  prior  to  the  making  of  the  certificate 
of  the  freeholders,  and  either  wholly  or  partially  withdrawn 
afterwards. 

There  may  be  some  further  matters  proper  to  be  embraced 
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in  the  further  return,  where  the  matter  asked  to  be  returned 
can  have  any  possible  influence  upon  the  questions  to  be  con- 
sidered in  the  court  of  review,  or  are  not  clearly  improper  sub- 
jects for  the  consideration  of  that  court,  the  referees  should 
return  the  same,  and  as  just  and  impartial  men,  having  no 
feeling  or  biafl  between  the  parties,  should  have  no  hesitation 
in  doing  so.  It  is  better  that  all  matters  upon  which  there 
can  be  a  possible  ground  for  debate,  should  be  presented  in 
the  return,  so  as  to  give  the  court  an  opportunity  to  consider 
the  same;  and  I  reserve  the  expression  of  any  conclusive 
opinion  thereon  until  the  final  argument  upon  the  completed 
return.  An  order  must  be  prepared  in  conformity  with  this 
decision ;  and  if  the  parties  cannot  agree  upon  the  same,  it 
may  be  settled  upon  two  days'  notice. 

[AxAAVT  Bpbcial  Tibm,  June  26, 1860.    Sogeboom,  Justice.] 


Van  Alen  vs.  Feltz. 

The  meaning  of  the  78d  section  of  the  code,  in  declaring  that  the  tiUe  lelatiTe 
to  the  time  of  commencing  actions  should  not  extend  to  actions  already 
commenced,  or  to  **  cases  where  the  right  of  action  had  already  accrued," 
was  to  except  firom  the  operation  of  the  section  (110)  requiring  the  new 
promise  or  acknowledgment  to  be  in  writing,  only  those  cases  where  an  ac- 
tion had  been  already  commenced,  or  should  be  thereafter  conmienced,  upon 
a  then  existing  and  effecUTe  cause  of  action,  which  should,  of  itself,  and 
without  the  aid  of  any  subsequent  promise  or  acknowledgment,  be  suffi- 
dent  to  support  the  action. 

It  is  the  new  promise  or  acknowledgment,  which  gives  vitality  to  the  cause 
of  action,  and  it  forms  the  substance  of  the  right  of  action  prosecuted. 

Hence,  when  a  promise  or  acknowledgment,  made  before  the  statute  of  lim- 
itations had  run,  but  since  the  code  took  effect,  is  relied  on  as  taking  the 
case  out  of  the  statute  of  limitations,  it  must  be  in  writing. 

ACTION  tried  at  tbe  Columbia  circuit,  in  September,  1857, 
before  Justice  D.  Wkight,  without  a  jury.    The  judge, 
after  consideration,  gave  judgment  for  the  defendant,  from 
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which  judgment  this  appeal  was  taken  by  the  plaintiff.  The 
question  involved  arose  upon  the  statute  of  linodtations.  The 
Messrs.  Bulkley,  (attorneys  and  counsellors  at  law,)  on .  the 
18th  of  April,  1846,  recovered  a  judgment  against  the  defend- 
ant, before  a  justice  of  the  peace,  for  $101.15.  and  also  another 
judgment,  for  #76.15 ;  and  on  the  Slst  of  March,  1856,  as- 
signed them  to  the  plaintiff  in  this  action  ;  who  commenced 
this  suit,  for  the  recovery  of  the  amount  due  thereon,  on  the 
10th  day  of  July,  1856.  Previous  to  the  assignment  to  the 
plaintiff,  and  before  the  statute  of  limitations  had  run  against 
the  judgments,  and  in  June,  1852,  and  also  before  that  time, 
the  defendant  verbally  promised  the  plain  tifib  in  the  judgments, 
who  were  then  the  owners  thereof,  to  pay  them.  The  qoes- 
tiou  was,  whether  a  verbal  promise  was  sufficient  to  take  the 
case  out  of  the  statute  of  limitations. 

Oeorge  W.  BuOdey,  for  the  appellant. 

C.  B,  Cochran^  for  the  respondent. 

By  the  Court y  Hogeboom,  J.  By  section  110  of  the  code, 
as  read  in  connection  with  section  73,  it  is  provided  that  no 
acknowledgment  or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  a  case  out  of  the 
operation  of  the  statute  of  limitations,  unless  the  same  be  con- 
tained in  some  writing  signed  by  the  party  to  be  charged 
thereby  ;  but  that  this  provision  shall  not  extend  to  actions 
commenced,  or  to  cases  where  the  right  of  action  had  accrued 
when  the  code  took  effect,  (1848 ;)  but  that  the  statutes  then 
in  force  should  be  applicable  to  such  cases,  according  to  the 
subject  of  the  action,  and  without  regard  to  the  form.  The 
excepted  cases  would  seem  to  b^  pretty  clearly  specified  by 
this  language ;  and  yet  it  was  not  long  before  a  case  arose 
calling  for  judicial  construction*  It  arose  upon  the  proper 
interpretation  to  be  put  upon  the  following  language :  ^'  cases 
where  the  right  of  action  had  already  accrued.'^    Gases  where 
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the  fltatnte  of  limitations  had  already  attached,  were  in  one 
sense  cases  where  the  right  of  action  had  ahready,  that  is  there- 
to/are, apcrued.  But  no  difficulty  arose  as  to  these,  becanse 
they  were  put  at  rest  (unless  there  was  some  new  promise  or 
acknowledgment,)  both  by  the  old  and  the  new  statutes.  But 
the  difficulty  arose  as  to  cases :  1.  When,  at  the  time  the 
code  took  e£^t,"the  statute  of  limitations  had  attached,  but 
there  was  an  acknowledgment  or  promise  afterwards ;  and 
2.  When,  at  the  time  the  code  took  effect,  the  limitation  had 
not  yet  attached,  but  would  have  attached  before  the  action 
was  commenoec^  but  for  an  intervening  promise  or  acknowl* 
edgment.  The  question  was,  whether  in  these  two  latter 
cases  the  promise  or  acknowledgment  must  be  in  writing ; 
that  is,  whether  the  code  operated  upon  it,  or  it  did  not.  As  to 
the  first  class  above  mentioned,  the  cases  of  WadawoHh  v. 
Thomas,  (7  Barb.  445,)  and  Essdstyne  v.  WeekSj  (2  Kern. 
635,)  are  directly  applicable,  and  they  hold  that  in  such  cases 
the  rule  of  the  code  governs,  and  that  the  promise  or  acknowl- 
edgment must  be  in  writing.  They  are  put  upon  the  ground 
that,  when  the  code  took  effect,  the  statute  had  already  at- 
tached, and  that  in  no  just  sense  could  it  be  said  of  them  that 
the  causes  of  action  had  already  accrued  ;  that  the  effective 
cause  of  action,  and  that  upon  which  the  plaintiff  must  rely 
for  a  recovery,  was  the  subsequent  promise  or  acknowledg- 
ment ;  and  hence  that  such  cases  did  not,  according  to  the 
spirit,  and  scarcely  according  to  the  letter  of  the  statute,  come 
within  the  exception  before  named.  But  in  the  other  class  of 
cases,  where  the  statute  of  limitations  had  not  attached,  and 
of  course  where  there  was  an  existing  cause  of  action  at  the 
time  the  code  took  effect,  there  is  more  difficulty.  They  pre- 
sent, unquestionably,  cases  where  a  right  of  action  had  already 
accrued ;  and  the  question  is,  whether  it  is  the  right  of  action 
to  which  the  exception  refers.  The  reasoning  of  the  cases 
above  referred  to,  comprehends  this  latter  class  of  actions ;  for 
it  is  contended,  and  with  much  apparent  reason,  that  the  right 
of  action  referred  to,  means  the  right  of  action  which  is  jproa* 
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ecuted,  and  not  one  which,  although  existing  when  the  code 
took  effect,  is  permitted  to  die,  or  become  eztingaished,  with- 
out being  enforced.  And  it  is  claimed  that  the  code  meant 
to  establish  one  uniform  rule  of  evidence  for  the  future ;  that 
is,  when  the  party,  in  order  to  sustain  his  action,  was  obliged 
to  rely  upon  a  promise  or  acknowledgment  made  since  the 
code,  it  must  have  one  uniform  characteristic ;  that  is,  it  must 
be  in  writing.  And  I  think  this,  on  the  whole,  the  sounder 
construction.  Against  this  construction  it  is  urged,  with  some 
plausibility,  that  the  cause  of  action  prosecuted  is,  in  all  cases, 
the  original  cause  of  action,  and  that  the  subsequent  promise 
or  acknowledgment  is  only  used  to  sustain  or  continue  the 
original  cause  of  action.  This  view  is  supported  by  several 
adjudged  cases.  But  after  all  we  cannot  but  see  that  it  is  the 
new  promise  or  acknowledgment  which  gives  vitality  to  the 
cause  of  action,  without  which  it  could  not  exist ;  and  that  it 
forms  the  substance  of  the  right  of  action  prosecuted.  And 
we  ought  therefore,  I  think,  for  the  purpose  of  giving  a  con- 
struction to  this  section,  to  look  at  the  object  and  spirit  of  the 
enactment,  and  not  to  the  mere  letter  of  it.  It  may  be  tech- 
nically true  that  the  right  of  action  had  accrued  when  the 
code  took  effect.  But  the  meaning  of  the  code  is,  I  think,  to 
except  from  the  operation  of  the  section  requiring  the  new 
promise  or  acknowledgment  ta  be  in  writing,  only  those  cases 
where  an*  action  had  been  already  commenced,  or  should  be 
thereafter  commenced,  upon  a  then  existing  and  effective  cause 
of  action,  which  should,  of  itself,  and  without  the  aid  of  any 
subsequent  promise  or  acknowledgment,  be  sufficient  to  sup- 
port the  action. 

I  am  embarrassed,  however,  in  giving  effect  to  these  views, 
in  the  present  case,  by  the  course  of  adjudication  which  has 
been  had  in  this  court,  on  the  effect  of  this  statute.  The  de- 
cision of  the  court  of  appeals  in  Ea&dstyne  v.  Weeks  cannot 
be  considered  as  controlling  authority  beyond  the  range  of  the 
facts  involved  in  that  case ;  and  that  was  a  case  where  the 
statute  of  limitations  had  f^ttached  prior  to  the  code.    On  the 
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other  handy  there  are  several  decisions  in  this  court  to  the  ef- 
fect that  where  a  right  of  action  had  already  accmed  at  the 
timt  the  code  took  efifect,  a  suhsequent  promise  or  acknowl- 
edgment to  renew  or  continue  the  same  need  not  be  in  writing. 
{Gillespie  v.  RosekrantZj  20  Barh,  35.  OUn  Cove  MtUticU  Ins. 
Co.  V.  Harold,  Id.  298.  Winehdl  v.  Bowman,  21  id.  448.) 
The  cases,  also,  in  this  court,  are  numerous  to  the  effect  thai 
where  a  demand  is  barred  by  the  statute  of  limitations,  and 
revived  by  a  new  promise  or  acknowledgment,  the  right  of 
action  is  founded  upon  the  original  demand,  and  not  upon  the 
new  promise  or  acknowledgment ;  the  latter  operating  only 
to  remove  the  presumption  of  payment  arising  from  the  lapse 
of  time.  (SotUden  v.  Van  BensselaeVy  9  Wend.  297.  McCrea 
V.  Purmorty  16  id.  477.  Watkins  v.  StevenSy  4  Barb.  168. 
Carshore  v.  Huycky  6  id.  583.  Philips  v.  Peters,  21  id.  358, 
and  cases  there  cited.  Winched  v  Botvman,  21  Barb.  451.) 
If  this  be  so,  it  can  be  argued  with  great  force,  not  only  that 
in  a  case  like  this,  the  right  of  action  had  accrued  when  the 
code  took  effect,  but  was  continued,  and  remained  a  subsisting 
cause  of  action  at  the  time  this  action  was  commenced,  and 
that  the  only  effect  of  the  subsequent  promise  or  acknowledge 
ment  was  to  awake  the  original  cause  of  action  theretofore 
dormant,  but  not  dead.  I  have  expressed  my  doubts  whether 
this  was  the  true  interpretation  of  the  provisions  of  the  code 
already  referred  to,  but  should  be  inclined,  on  the  whole,  to 
yield  to  the  weight  of  authority,  and  to  leave  it  to  the  court 
of  appeals,  if  they  think  proper,  to  overrule  the  construction 
which  this  court  seems  pretty  uniformly  to  have  put  upon  this 
statute,  were  I  not  satisfied  from  the  opinion  of  this  court  in 
Wadsworth  v.  Tliomas,  (7  Barb.  445,)  that  there  is  a  differ- 
ence of  opinion  in  the  supreme  court  on  the  subject,  and  from 
the  opinions  of  the  court  of  appeals  in  JEsselstyne  v.  Weeks, 
(2  Kern.  635,)  that  they  would  ultimately  adopt  the  view  of 
the  statute  therein  expressed,  as  the  authoritative  exposition 
of  the  law.  As  1;hi8  also  accords  with  our  own  construction 
of  the  statute,  independent  of  authority,  and  will  probably 
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save  expense  to  the  parties,  we  think  the  appropriate  disposi- 
tion to  be  made  of  this  case  is  that  the  judgment  therein 
should  be  affirmed. 

Judgment  accordingly. 

[Albany  Qshbral  Tbrx,  May  2, 1869.    OoM,  H6gd)o<m  and  Swtherhmd, 
JntUoet.] 


McGrath,  adm'r  &c.  vs.  The  Hudbok  Bivsr  Bail  Boad 

Company 

In  an  action  for  damages  arising  from  negligence,  the  plaintiff  mnst  prove  the 
defendant's  negligence,  and  his  own  fiwedom  from  an^  negligence  contribnt- 
ing  to  the  ii\jary. 

The  facts  may  be  so  clear  and  decided  that  the  inference  of  negUgence  is  ir- 
resistible ;  but  where  either  the  facts,  or  the  inference  to  be  drawn  from 
thom,  are  in  any  degree  donbtfril,  it  is  the  duty  of  the  jadge  to  submit  the 
whole  matter  to  the  jury,  under  proper  instructions  as  to  the  law. 

Where,  in  an  action  by  an  administrator,  against  a  rail  road  company,  for 
causing  the  death  of  the  plaintiff's  intestate  by  negligence,  the  court  non- 
suited the  plaintiff,  on  account  of  the  negligence  of  the  deceased,  contribut- 
ing to  the  injury,  and  refused  to  submit  the  question  as  to  such  negligence, 
to  the  Jury ;  thereby  substantially  holding  that  a  verdict  for  the  plaintiff 
would  be  set  aside  as  unw|rranted  by  the  evidence ;  it  was  Md  that  sUch 
decision  was  erroneous,  and  a  new  trial  was  granted.    Qovld,  J.  dissented. 

Bnch  a  disposition  of  the  case  can  only  be  sustained  upon  the  ground  that 
there  is  no  aspect  in  which  the  case  can  be  considered  which  will  Justify  a 
verdict  for  the  plaintiff. 

While  it  is  the  established  law  that  a  party  whose  negligence  contributed  to 
the  injury  cannot  recover  damages  therefor,  this  rule,  which  does  not  allow 
the  Jury  to  weigh  the  comparative  negligence  of  the  litigating  parties, 
should  not  be  extended  so  far  as  to  take  from  the  jury  the  right  to  determ- 
ine (except  in  a  very  clear  and  certain  case)  whether  such  negligence  has 
in  fact  been  committed.    Per  Hoobboom,'  J. 

Inasmuch  as  the  law  does  not  require,  of  persons  passing  on  or  over  a  public 
street  or  thoroughfare,  extreme  care  or  very  exact  diligence,  though  a  rail 
road  may  cross  it  on  the  same  surface,  it  does  not  deprive  a  party  ii]Qured 
of  redress,  although  he  was  guilty  of  slighi  negkff  which  contributed  to  the 
li\jury.    Per  Pbokhjjc,  J. 
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ACTION  brought  by  the  plaintiff  as  administrator  of  Harj 
McGratb,  deceased,  under  the  act  of  December  13, 1847, 
requiring  compensation  for  causing  death  by  wrongful  act,  neg- 
lect or  default,  as  amended  in  1849,  {Laws  of  1847,  eh.  450 ; 
Laws  ^1849,  ch.  256,)  to  recover  damages  for  the  death  of  the 
plaintiff's  intestate,  a  little  girl  about  twelve  years  of  age, 
alleged  to  have  been  caused  by  the  negligence  and  improper 
conduct  of  the  defendant  and  its  agents.  The  action  was 
tried  at  the  Rensselaer  circuit,  in  February,  1857,  before  Jus- 

The  evidence  showed  that  in  June,  1855,  the  deceased  was 
killed  by  the  cars  of  the  defendant,  at  the  city  of  Troy,  while 
she  was  in  the  act  of  passing,  on  foot,  the  rail  road  crossing 
over  Fourth  street.  At  that  point  the  defendant  had  two 
tracks,  upon  one  of  which,  at  the  time  of  the  injuiy,  a  train 
was  passing  rapidly  south,  and  one,  upon  the  other  and  east 
track,  was  slowly  backing  north.  Tl^e  deceased  was  traveling 
from  the  south,  on  the  east  side  of  Fourth  street,  and  as  the 
down  train  passed  had  reached  the  middle  of  the  east  track 
when  struck  by  the  backing  train,  and  killed.  No  whistle 
was  blown,  or  bell  rung,  upon  the  backing  train.  The  bell  on 
the  down  train  was  rung.  The  flagman  was  on  the  west  side 
of  the  track,  the  flag-house  being  on  the  east  side.  At  the 
time  of  the  accident,  a  man  was  standing  on  the  rear  platform 
of  the  backing  train,  but  was  not  at  the  brake,  which  was  on 
the  east  side  of  the  platform,  he  being  on  the  west  side  and 
looking  west.  The  occurrence  took  place  in  the  south  part 
of  the  city  of  Troy,  just  at  the  point  where  the  union  rail  road 
leaves  Fourth  street,  passing  towards  Hill  street.  It  hap- 
pened about  9  o'clock  in  the  forenoon,  the  weather  being  flne 
and  clear.  This  road  has  a  double  track,  and  just  before,  a 
train  of  cars  passed  down  (south)  on  the  west  track,  while  the 
train  that  ran  over  the  girl  was  being  backed  up  (north)  on  the 
eaat  track.  The  backing  train  was  going  slower  than  an  or- 
dinary walk.  There  was,  at  the  time,  a  man  standing  on  the 
platform  of  the  cars,  but  not  at  the  brake.    He  was  at  the 
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irest  side  of  the  platform,  and  the  brake  at  the  east  Only 
two  witnesses  were  sworn  who  saw  the  girl  before  the  occur- 
rence, Nicholas  Mahan  and  Stephen  Myers. 

Mahan  testified:  '^I  first  saw  the  girl  after  the  train  on 
the  west  track  had  passed  down — ^had  passed  me.  She  was 
then  coming  up  Fourth  street ;  she  was  pretty  near  the  flag- 
house — a  little  beyond  the  flag-house,  towards  the  track; 
she  was  on  the  track  when  I  first  saw  her ;  she  was  facing  up 
street ;  the  backing  train  was  within  two  or  three  feet  of  her ; 
I  thought  she  was  almost  on  the  rail— so  near  the  rail  that 
she  was  just  stepping  on  to  it ;  the  girl  was  off  the  track — 
outside  the  track,  when  she  was  hit ;  the  cars  hit  her  and 
tumbled  her  on  to  the  track.  I  was  about  twelve  yards  from 
her,  when  she  was  hit ;  may  be  more ;  I  went  up  to  the  girl ; 
she  was  alive  when  taken  from  under  the  cars ;  was  dead  when 
I  lea'' 

Myers  testified :  '^  I  was  on  Fourth  street,  east  side  of  the 
track,  when  I  first  saw  the  girl ;  I  was,  I  should  think,  be- . 
tween  three  and  four  feet  from  her ;  she  was  on  the  track  be- 
tween the  two  rails ;  the  cars  were  between  three  and  four 
feet  of  her ;  I  was  passing  in  the  same  direction  she  was ;  I 
observed  the  train  that  was  backing  up ;  I  had  got  within 
three  or  four  feet  of  it  when  I  observed  it ;  I  saw  the  cars  and 
the  girl  on  the  track  at  about  the  same  time ;  the  g^rl  and  I  were 
on  the  east  side  of  Fourth  street ;  the  girl  was  killed  opposite 
the  east  sidewalk  (Fourth  street,)  within  the  rail  road  track 
The  gore  west  of  Fourth  street  is  open,  no  buildings  on  it ;  I 
saw  the  girl  take  two  steps ;  she  raised  her  foot  and  put  it 
down  and  raised  it  again ;  she  appeared  to  he  walking  west 
tofvarde  the  train  going  down.  I  did  not  see  any  thing  of 
the  girl  until  about  the  instant  she  was  struck ;  I  did  not  see 
the  cars  until  about  the  instant  they  struck  her.'' 

Upon  this  testimony  the  judge  nonsuited  the  plaintiff,  upon 
the  ground  ''that  the  evidence  showed  the  deceased  was  guilty 
of  negligence  which  contributed  to  her  death,"  and  refused  to 
idlow  that  question^  or  any  of  the  questions  of  fact  to  be  sub- 
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xxiitted  to  the  jury.    The  plaintiff  excepted,  and  the  ease  now 
came  before  the  court  upon  the  exceptions  thus  takea 

W.  A.  Beach,  for  the  plaintiff, 
r.  if.  North,  for  the  defendant 

HoGEBOOM,  J.  In  actions  for  damages  arising  from  negli-- 
gence  the  plaintiff  must  prove  the  defendant's  negligence,  and 
the  plaintiff's  freedom  from  any  negligence  contributing  to 
the  injury.  In  this  case,  the  judge,  without  deciding  the 
question  of  the  defendant's  negligence,  nonsuited  the  plaintiff 
on  account  of  n^ligence  on  the  part  of  the  child.  He  refused 
to  submit  the  question  to  the  jury  as  to  the  latter  point, 
therefore  substantially  holding  that  a  verdict  for  the  plaintiff 
would  have  been  set  aside  as  unwarranted  by  the  evidence. 

What  constitutes  negligence  is  often,  perhaps  generaUy,  a 
difficult  question  to  decide.  It  is  determined,  for  the  pur- 
poses of  a  court  and  jury,  by  an  inference  of  the  mind  from 
the  facts  of  the  case ;  and  as  minds  are  differently  constituted, 
the  inferences  from  a  given  state  of  facts  will  not  always  be 
the  same.  The  fiekcts  may  be  so  clear  and  decided  that  the  in- 
ference of  negligence  is  irresistible ;  but  whwe  either  the  &ctB 
or  the  inference  to  be  drawn  from  them  are  in  any  degree 
doubtful,  the  better  way  is  to  submit  the  whole  matter  to  a 
jury,  under  proper  instructions  as  to  the  law.  This  is  the 
more  necessary,  in  cases  of  negligence,  because  of  the  great 
variety  of  considerations  which  enter  into  that  question.  The 
difficulty  is  increased  by  the  fact  that  negligence  is  of  different 
degrees,  and  because  the  fact  whether  negligence  is  slight,  or- 
dinary or  gross,  depends  upon  the  peculiar  drcumstances  of 
each  case.  The  same  facts  might  constitute  great  negligence 
in  one  case,  which  would  scarcely  amount  to  slight  n^ligence 
in  another. 

Again ;  n^^ligenoe,  which  is  nothing  more  than  the  want 
of  care — proper  care — is  more  or  less  affected  by  the  conduct 
or  action  of  the  opposing  party.  It  is  not  always  negligence 
to  cross  a  rail  road  track  at  times  when  a  train  is  not  due  or 


248      OASES  m  the  supreme  coubt. 

MoOrath  v.  Hudson  Kirer  Rail  Koad  Company. 

cannot  be  reasonably  expected  to  pass ;  nor  to  cross  a  rail 
road  track  without  looking  for  a  train,  when  no  signal  of  its 
approach  is  given,  by  the  ringing  of  a  bell  or  otherwise.  It 
may  not  be  negligence,  that  is,  a  degree  of  negligence  which 
shall  deprive  a  party  of  damages,  to  cross  a  rail  road  track 
immediately  after  a  train  has  rapidly  passed  with  much  noise 
and  rin^ng  of  bells,  although  another  train,  giving  no  signal  of 
its  approach,  may  be  noiselessly  approsMshing  from  an  opposite 
direction  on  a  contiguous  and  parallel  track. 

Whether  such  conduct  is  negligence,  in  this  particular  case, 
must  depend  upon  a  consideration  of  all  the  circumstances, 
and  is  a  conclusion  to  be  deduced  from  a  careful  and  prudent 
examination  of  all  the  flEtcts,  and  the  legitimate  inferences  to 
be  drawn  therefrom.  Ordinarily,  therefore,  it  should  be  left 
to  a  jury  to  determine,  and  their  determination,  when  founded 
upon  conflicting  evidence,  or  upon  the  uncertain  deductions  to 
be  derived  from  particular  facts,  more  or  less  clearly  estab- 
lished, cannot  generally  be  disturbed. 

In  this  case  I  am  of  opinion  that  if  the  noise  and  ringing  of 
bells,  attending  the  descending  train  passing  rapidly  across  a 
public  thoroughfare  was  so  great  as  not  only  naturally  to  at- 
tract the  attention  of  a  person  of  ordinary  caution,  approaching 
from  a  nearly  opposite  direction,  but  naturally  to  make  such 
person  unaware  of  the  approach  of  a  train  coming  with  very 
little  noise  from  an  opposite  direction  and  giving  no  signal  of 
its  approach,  an  injury  inflicted  by  the  latter  train  is  not  the 
result  of  negligence  practised  by  the  party  receiving  the  injury, 
in  such  a  sense  as  deprives  him,  or  his  representatives,  of  an 
•action  for  the  same. 

The  greatest  caution  is  very  properly  required  of  those  who 
propel  engines  having  such  vast  power  of  mischief;  and  while 
it  is  the  established  law  that  a  party  whose  negligence  con- 
tributed to  the  injury  cannot  recover,  this  rule  which  does  not 
allow  the  jury  to  weigh  the  comparative  negligence  of  the 
litigating  parties,  should  not  be  extended  so  far  as  to  take 
from  the  jxuy  the  right  to  determine  (except  in  a  very  dear 
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and  certain  case)  whether  such  n^ligence  has  in  &/fA  been 
committed. 

The  facte  preeented  in  this  case  seem  to  me  of  snch  a  char- 
acter as  to  require  their  submission  to  a  jury,  upon  the  de- 
mand of  either  party.  Assuming  that  the  deceased  is  to  be 
held  to  the  same  degree  of  care  which  is  demanded  of  an  adult 
person,  the  girl  was  rightfully  on  the  street ;  she  had  a  right 
to  cross  the  rail  road  track ;  she  was  obliged  to  do  so,  if  her 
business  led  her  north.  A  train  was  just  passing  to  the  south 
with  rapidity,  the  bell  ringing  and  the  whistle  sounding.  It 
naturally  and  reasonably  attracted  her  attention.  It  was  pos- 
sible, though  not  probable,  that  nearly  at  the  same  moment 
another  train  should  pass  in  the  opposite  direction.  It  was 
not  proper,  but  negligent^  on  the  part  of  the  defendant^  to 
allow  it  so  to  pass  without  signalizing  its  approach.  It  was 
reasonable  to  expect  that  such  warning  and  notice  would  be 
given.  If  it  was  not  given,  I  tlunk  it  was  reasonable  and 
prudent  to  conclude  that  no  other  train  was  approaching,  and 
consequmtly  that  there  would  be  no  dai^er  in  crossing  the 
track.  It  may  be  true  that  extraordinary  caution  would  have 
demanded  that  the  girl  should  have  looked  to  the  south,  as 
well  as  to  the  north  and  west.  I  cannot  say  that  it  was  such 
n^ligence  not  to  do  so  as  should  defeat  the  action,  if  the  back- 
ing tain  was  proceeding  so  noiselessly  as  not  naturally  to  have 
excited  the  attention  of  a  prudent  person. 

I  am  therefore  of  opinion  that  a  new  trial  should  be  grant*- 
ed,  unless  there  are  some  adjudications  which  settle  the  rule 
in  a  contraiy  direction. 

I  do  not  discover,  in  any  of  the  cases  to  which  reference  has 
been  made,  any  adjudication  which  forbids  the  granting  of  a 
sew  trial  in  this  cascL  The  cases  unquestionably  hold  that  a 
nonsuit  may  be  granted  in  cases  of  this  character,  as  in  other 
cases,  where  the  proof  is  insufficient  to  maintain,  the  cause  of 
aotion;  that  clear  proof  of  n^ligence  on  the  part  of  the  ^soa^ 
tiff  entitles  the  defendant  to  demand  a  nonsuit ;  that  whece 
the  &cts  are  undisputed,  and  the  inferences  to  be  dxBwn  from 


150  OAfiES  nr  the  supreme  court. 

McGr&th  9.  The  Hadson  River  Rail  Road  Company. 

them  clear,  and  leading  only  to  a  single  result,  the  question 
becomes  one  of  law  for  a  court  to  determine;  that  where 
there  is  full  opportunity  for  observation,  and  abundant  means 
for  avoiding  a  collision,  such  as  would  occur  to,  and  be  em- 
braced by,  a  person  of  ordinary  prudence,  the  plaintiff  is  neg- 
ligent for  not  embracing  them ;  and  that  the  plaintiff  is  not 
relieved  from  the  imputation  of  negligence  unless  his  conduct 
is  deprived  of  that  character  by  the  defendant's  own  act  or 
de&ult. 

Nevertheless,  there  are  cases  so  nearly  balanced,  both  as  to 
the  fSeusts,  and  as  to  the  inferences  to  be  derived  from  them, 
that  a  court  cannot  safely,  against  the  objection  of  a  party, 
remove  them  from  the  consideration  of  the  triers  of  questions 
of  &ct ;  and  when  such  a  course  is  taken  against  the  will  of  a 
party,  it  can  only  be  sustained  upon  the  ground  that  there  is 
no  aspect  of  the  case  in  which  it  can  be  considered,  which 
would  justify  a  verdict  for  the  plaintiff.  I  do  not  regard  this 
case  as  of  that  character,  and  am  therefore  of  opinion  that  the 
nonsuit  should  be  set  aside,  and  a  new  trial  should  be  granted^ 
with  costs  to  abide  the  event. 

Feokham,  J.  (After  stating  the  facts.)  Only  one  ground 
was  presented  for  a  nonsuit;  and  it  is  not  therefore  material 
to  consider  any  other.  The  sole  point  here  is,  did  the  evidence 
so  clearly  prove  the  deceased  guilty  of  negligence  contributing 
to  her  injury  that  as  matter  of  mere  law  the  court  should  so 
decide ;  or  was  the  case  on  that  subject  of  such  a  character  as 
to  require  its  submission  to  a  jury  ?  The  doctrine  is  laid  down 
in  general  terms,  that  to  sustain  this  action  it  must  ap- 
pear that  the  negligence  of  the  defendants  alone  caused  the 
injury.  If  the  negligence  of  the  deceased  contributed,  the 
action  cannot  be  maintained. 

What  is  meant  of  negligence  of  the  party  injured  contrib- 
uting to  the  injury,  in  such  a  case  P  There  are  different  de- 
grees of  n^ligence  or  care,  known  to  the  law.  In  speaking 
of  the  various  degrees  of  care  or  diligence,  Bir  WiUiam  Jones 
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flays,  "  there  are  infinite  shades  from  the  slightest  momentary 
thought  or  glance  of  attention  to  the  most  vigilant  anxiety 
and  solicitude/'  Again,  he  says :  '^  The  care  which  every  man 
of  common  prudence  takes  of  his  own  concerns,  is  a  proper 
measure  to  be  required  in  performing  every  contract,  if  there 
were  not  strong  reasons  for  excising  in  some  of  them  a  greater 
and  permitting  in  others  a  leas  AegreQ  of  attention/'  If  the  con^ 
struction  \>e/avorai>le,  a  degree  of  care  less  than  the  standard 
will  be  sufficient ;  if  rigorousy  a  degree  more  will  be  required/' 
(Jones  on  Bail.  5,  6.    Ang.  on  Law  of  Carriers,  §  6.) 

The  civil  and  common  law  make  three  degrees  of  negligence. 
1.  Gross — which  consists,  according  to  Sir  W.  Jones,  in  the 
omission  of  that  care  which  even  inattentive  and  thoughtless 
men  never  fail  to  take  of  their  own  property.  This  is  regard- 
ed as  equal  to  fraud  or  bad  faith.  2.  Ordinary  neglect.  The 
want  of  that  diligence  which  the  generality  of  mankind  use  in 
their  own  concerns,  that  is,  of  ordinary  care.  3.  Slight  neg- 
lect The  omission  of  that  care  which  very  attentive  and 
vigilant  persons  take  of  their  own  goods,  or  of  very  exact  dili- 
gence.    (JoneSy  21,  22.    Ang.  on  Garr.  §§  5,  10.) 

If  the  party  injured  be  bound  to  exercise  the  greatest  care, 
then  no  case  can  be  found  where  an  action  could  be  maintained. 
I  think  the  past  has  furnished  no  exception  to  this  position, 
not  even  where  the  rail  road  is  on  the  same  surface  with  a 
public  road  and  occupying  a  part  of  it,  either  for  the  purpose 
of  crossing  or  otherwise.  If  he  had  looked  the  other  way,  or 
thoroughly  in  all  directions ;  had  gone  a  little  faster  or  a  little 
slower ;  if  he  had  stopped  and  made  inquiry  as  to  when  the 
cars  were  coming  to  cross  the  track,  he  had  not  been  killed. 
To  require  the  strictest  care  from  them  would  afibrd  no  prac- 
tical protection  to  the  public,  and  would  of  course  give  en- 
couragement and  impunity  to  negligence  by  the  rail  road 
companies.  While  it  is  important  to  foster  commerce  and  fa- 
cilitate intercommunication,  there  is  no  reason  why  either 
should  be  done  at  the  expense  of  human  life.  I  am  not  aware 
that  it  has  ever  been  adjudged,  by  any  court,  that  extreme 
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diligence,  or  in  the  language  of  Sir  William  Jones,  "  very  ex- 
act diligence,''  can  be  required  of  persons  passing  on  or  over 
a  public  street  or  thoroughfare,  though  a  rail  road  may  cross 
it  on  the  same  surface. 

As  the  law  does  not  then  exact  extreme  care,  it  does  not 
deprive  the  party  injured  of  redress,  though  he  was  guilty  of 
slight  neglect,  which  is  the  absence  of  extreme  care,  and 
though  that  slight  neglect  contributed  to  the  injury.  The 
rule  is  stated  almost  in  these  terms  by  Harris,  J.  He  says : 
'^  Where  the  negligence  of  the  defendant  is  proximate,  and 
that  of  the  plaintiff  remote,  the  action  may  be  sustained." 
{Stitton  V.  The  Hudson  Biver  Bail  Boad,  18  N.  York  Bep. 
258.)  That  a  person  is  required  to  exercise  only  ordinary  care 
to  avoid  injury,  in  these  cases,  would  seem  to  be  established, 
if  authority  can  establish  any  thing.  I  shall  not  refer  to  the 
decisions  laid  down.  It  is  a  rule  as  to  diligence  that  the 
party  must  proportion  his  care  to  the  injury  likely  to  accrue 
to  others  by  any  improvidence  on  his  part.  "  Where  the  con- 
sequence of  negligence  will  probably  be  serious  injury  to  oth- 
ers, and  where  the  means  of  avoiding  it  are  completely  within 
the  party's  power,  ordinary  care  requires  almost  the  utmost 
degree  of  human  vigilance  and  foresight."  (Per  Johnson^  J. 
KeUey  v.  Barney ,  2  Kern.  429,  30.)  This  is  a  sound  rule — 
healthful  in  its  practical  application.  People  in  this  country, 
in  passing  over  public  roads  or  streets  crossed  by  rail  roads, 
will  bestow  about  so  much  attention.  They  desire  to  save 
their  limbs  and  lives,  and  a  book  filled  with  statutes  of  pains 
and  penalties,  or  disabilities,  will  not  add  a  particle  to  their 
oare  or  precaution.  If  the  loss  of  life  will  not  secure  caution, 
forfeiture  of  property,  or  imprisonment,  for  having  their  limbs 
broken,  will  be  wholly  inefiectual.  The  only  way  to  protect 
them  is  to  exact  great  diligence  from  those  who  manage  and 
oontrol  these  powerful  and  terrible  steam  engines  on  rail  roads. 
They  are  capable  of  avoiding  and  preventing  injuries  to  per- 
Bons  in  such  cases,  and  it  is  their  business — their  special  bu- 
8ine68«>*^to  do  so.    In  no  oountay  but  this  are  rail  roads 
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allowed^  as  a  general  thing,  to  cross  streets  or  public  high- 
ways with  cars  propelled  by  steam,  ilpoQ  the  same  surface 
with  the  street  or  highway.  In  every  excepted  case  the  cross- 
ing place  is  guarded  with  a  vigilance  never  exhibited  here.  If 
rail  road  companies  here  choose  to  cross  streets  upon  the  same 
surface,  they  assume  a  correspondlDg  responsibility,  and  must 
exert  a  corresponding  vigilance.  It  being  the  peculiar  busi- 
ness of  the  managers  of  these  steam  engines,  in  view  of  these 
increased  perils  to  persons  lawfully  traveling  the  streets  or 
highways,  to  be  extremely  careful  not  to  injure  them,  they  will 
not  be  allowed  to  neglect  their  business  :  they  must  not  be 
inattentive  or  absent  minded.  Human  beings,  especially  in 
this  country,  intent  upon  and  absorbed  with  their  business, 
their  cares,  their  griefs  or  their  pleasures,  are  not  always  mind- 
ful of  the  perils  of  these  crossings :  they  are  absent  minded, 
sometimes,  and  they  cannot  be  made  otherwise ;  the  mind  is 
legitimately  engaged  on  something  else.  The  law  then  looks 
to  them  with  more  toleration,  and  "  permits  in  them  a  less 
degree  of  attention.'^  In  the  language  of  Sir  William  Jones, 
before  referred  to, "  the  construction  of  their  conduct  is  favor- 
able, and  a  degree  of  care  from  them  less  than  the  standard 
will  be  sufficient.''  They  imperil  nothing  but  their  lives.  If 
they  run  against  a  steam  engine,  there  is  little  danger  of  their 
injuring  it.  The  great  number  of  lives  sacrificed  at  these 
crossings  should  warn  courts  to  be  careful,  before  adjudging 
as  matter  of  law  that  their  negligence  was  such  as  justly  to 
forfeit  their  lives.  The  care  exerted  was  such  as  they  thought 
sufficient ;  such  as  they  trusted  their  lives  upon,  and  this  gave 
the  highest  evidence  of  their  sincerity.  In  some  states,  in 
this  country,  where  rail  roads  cross  each  other,  statutes  have 
been  passed  requiring  each  train  to  make  a  fall  stop  as  it 
comes  to  such  crossing,  before  passing  over.  That,  in  the 
judgment  of  such  l^islature,  is  the  measure  of  care  which 
such  a  case  demands.  In  my  judgment  our  courts  have  gone 
quite  &r  enough,  in  the  direction  of  holding  persons  injured 
to  be  free  from  negligence,  before  they  can  recover.    Both 
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principle  and  sonnd  pablic  policy  forbid  any  extension  of  the 
doctrine.  It  would  cdrtainly  encourage  and  promote  negli- 
gence on  the  part  of  the  rail  road  employees.  Feeling  that 
any  want  of  care  by  the  injured  would  secure  impunity  to 
them,  and  knowing  that  no  man  was  ever  yet  injured  at  a 
crossing,  to  whom  some  want  of  care  could  not  be  imputed, 
they  would  naturally  and  necessarily  relax  from  that  keen 
vigilance  imperatively  required  from  persons  in  their  position. 
Its  extension  would  secure  no  greater  caution  on  the  part  of 
the  public. 

I  have  examined  the  testimony  in  this  case  with  some  care, 
and  I  am  clearly  of  opinion  it  was  not  a  case  for  a  nonsuit, 
on  the  question  of  the  negligence  of  the  deceased.  A  train 
had  just  passed  down  with  speed  and  much  noise,  and  in  a 
manner  well  calculated  to  attract  the  attention  of  the  deceased, 
and  she  would  then  quite  naturally  think  the  track  was 
dear,  and  not  be  looking  for  another  train  immediately.  She 
was  no  trespasser,  was  walking  where  she  had  a  legal  right  to 
go,  in  a  public  street ;  and  this  train  stealthily,  without  ring- 
ing a  bell  or  giving  any  notice,  approached  her,  under  circum- 
stances well  calculated  to  avoid  her  observation.  Her  course 
was  northerly,  and  the  train  east  of  north,  but  not  northeast, 
almost  at  her  back.  In  my  judgment,  this  was  a  proper  case 
for  a  jury.  Questions  of  fraud  and  negligence  are  peculiarly 
for  them,  under  proper  instructions  from  the  court.  Such 
cases  have  been  so  regarded  by  elementary  writers.  ^^  All  the 
preceding  rules  may  be  diversified  to  infinity  by  the  circum- 
stances of  every  particular  case,  on  which  circumstances,  it  is 
on  the  continent,  the  province  of  a  judge  appointed  by  the 
sovereign,  and  in  England  of  a  jury,  finally  to  decide.''  (Jones 
on  Bailment  J 122 ;  repeated  with  approbation  in  Ang,  on  Oar'- 
'rierSy  §  16.)  Story,  J.  says :  "What  is  common  or  ordinary 
diligence  is  more  a  matter  of  fact  than  of  law."  "  And  in  ev- 
ery community  it  must  be  judged  of  by  the  actual  state  of 
society,  the  habits  of  business,  the  general  usages  of  life,  and 
the  dangers  as  well  as  the  institutions  peculiar  to  the  age. 
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{Story  on  Bailm.  §  11.)  Judge  Johnson  says^  in  the  court 
of  appeals,  on  this  subject :  ^^  It  by  no  means  follows,  because 
there  is  no  conflict  in  the  testimony,  that  the  conrt  is  to  de- 
cide the  issue  as  a  question  of  law.  The  fact  of  negligence  is 
yery  seldom  established  by  such  direct  and  positive  evidence 
that  it  can  be  taken  from  the  jury  and  pronounced  upon  as 
matter  of  law.''  (Ireland  v.  Plank  Road  Co.,  3  Ketn.  533.) 
In  Connecticut  it  is  held  that  negligence  is  so  peculiarly  a 
question  of  fact  that  it  should  be  left  to  the  jury,  even  on  a 
conceded  state  of  facts.  (19  Conn.  Rep.  566.  Been  v.  Hoib- 
aaionic  R.  R.  Co.,  2  Smith  dk  Baiea*  Am.  Rail.  Cases,  114. 
See  also  Olc^eld  v.  New  York  and  Harlem  R.  R.  Co.,  14  N. 
T.  Rep.  310,  a  case  in  many  aspects  similar  to  this  ;  Hegan 
V.  8th  Avenue  R.  R.  Co.,  15  N.  Y.  Rep,  380,  opinion  of  Paige, 
J.;  and  see  Carlton  v.  Bath,  2  Foster,  659 ;  Whitney  v.  Lee, 
8  Met.  93.) 

It  was  insisted  at  the  bar  that  the  defendant  was  guilty  in 
this  case  of  gross  negligence^  and  therefore  that  the  plaintiff 
was  entitled  to  recover,  though  the  deceased  was  guilty  of  or- 
dinary negligence.  As  the  facts  were  presented  at  the  circuit 
without  hearing  the  defendant's  evidence,  there  is  perhaps 
some  ground  to  claim  that  there  was  evidence  of  gross  negli- 
gence in  the  defendants'  agents.  I  do  not  propose  to  exam- 
ine this  point  at  length.  In  such  a  case  there  are  many  dicta, 
and  some  authorities,  favoring  the  position  of  the  plaintiff's 
counsel.  {RcUhbun  v.  Payne,  19  Wend.  401.  Hart/ield  v. 
Roper,  21  id.  615,  19.  Trow  v.  Vermont  Central  R.  R. 
Co.,  24  Verm.  R.  487.  Kenoharker  v.  The  Cleveland,  Toledo 
and  Cincinnati  R.  R.  Co.  3  Ohio  Rep.  172.)  Selden,  J.  says : 
'^  What  is  gross  n^ligence  depends  upon  the  particular  cir- 
cumstances of  each  case/'  (NoUon  v.  The  Western  R.  R.  Co. 
15  N.  Y.  Rep.  449.) 

In  ordinary  cases,  ne^igence,  even  when  gross,  is  but  an 
omission  of  duty.  It  is  held,  contrary  to  the  text  of  Sir  Wm. 
Jones,  that  it  is  not  designed  or  intentional  mischief,  though 
it  may  be  cogent  evidence  of  it    (Story  on  Bail.  §§  19)  22. 
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Oardner  v.  Heartty  3  Den.  236.)  Bat  in  cases  where  hnman 
life  is  put  in  jeopardy^  any  negligence  has  been  held  to  be 
gross.  Per  Cnrtis,  J.  in  delivering  the  opinion  of  the  court : 
"  When  carriers  undertake  to  convey  persons  by  the  powerful 
but  dangerous  agency  of  steam,  public  policy  and  safety  re- 
quire that  they  should  be  held  to  the  greatest  possible  care 
and  diligence."  "And  whether  the  consideration  be  pecun-* 
iary  or  otherwise,  the  personal  safety  of  passengers  should  not 
be  left  to  the  sport  of  chance,  or  the  negligence  of  servants. 
Any  negligence  in  such  cases  may  well  deserve  the  epithet  of 
gross."  (16  How.  U.  8.  Rep.  469,  474  ;  and  see  cases  there 
cited  of  gross  negligence;  also  the  cases  referred  to  by  Sdden, 
J.  in  15  N.  T.  Rep.  449.)  Is  not  human  life  just  as  sacred 
outside  as  inside  the  cars  ?  Entitled  to  the  same  care  when 
lawfully  crossing  a  public  road  ?  See  also  Bird  v.  Holbrooke 
(4  Ring.  628,)  Jordon  v.  Crump,  (8  M.  dk  W.  782,)  which 
hold  that  a  party  doing  an  act  on  his  own  land,  which  may 
endanger  human  life,  though  not  illegal,  as  the  setting  of 
spring  guns,  may  be  responsible  for  injuries  thus  sustained, 
even  to  a  voluntary  trespasser.  But  it  is  enough  in  this  case, 
without  passing  upon  these  questions,  to  say  that  the  learned 
judge  erred  in  nonsuiting  the  plaintiff.  The  question  of  neg- 
ligence of  the  deceased,  under  the  evidence,  was  for  the  jury. 
And  for  this  cause  there  must  be  a  new  trial,  with  costs  to 
abide  the  event. 

GK)ULD,  J.  (dissenting.)  The  deceased,  a  child  12  years  of 
age,  was  walking  near  where  a  rail  road  crossed  the  street,  and 
at  a  place  where  for  over  three  hundred  feet  of  the  sidewalk 
along  which  she  was  going,  she  had  been  in  full  sight  of  a 
train  backing  up  as  slowly  as  she  was  walking.  For  a  few 
seconds,  during  this  time,  a  down  train  passed,  on  the  pcu^- 
lel  track,  (further  from  her  than  the  track  on  which  the  up 
train  was  backing  up,)  passed  very  rapidly,  and  was  entirely 
away  from  the  place  of  the  injury  before  the  injury  happened. 
The  deceased^  in  broad  daylight^  and  with  the  backing  train 
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directly  he£oTe  her  and  in  plain  sight,  stepped  on  the  rail  road 
track  directly  in  front  of  the  car,  just  as  it  reached  the  crossing, 
and  she  was  run  over  and  killed;  a  single  truck  passing 
over  her. 

Now  in  this  case  carelessness — a  carelessness  so  decided 
and  plain  that  there  can  he  no  mistake  in  so  calling  it,  and  a 
carelessness  which  not  only  contrilmted  to,  hut  was  the  sole 
cause  of  the  injury — was  plainly  proved  hy  the  plaintiff's  wit- 
nesses.   And  where  that  is  proved,  there  cannot  be  a  recovery. 

That,  in  any  given  case,  the  facts  being  proved,  whether 
those  facts  constitute  carelessness,  is  a  question  of  law  for  the 
court,  is  too  well  settled  to  admit  of  debate.  And  that  where 
the  facts  weire  clearly  proved,  a  verdict  for  the  plaintiff  would 
be  set  aside,  as  against  evidence,  is  as  little  debatable. 

In  a  case  against  the  Albany  pier  company  for  not  keeping 
(as  by  statute  required)  a  timber  along  the  edge  of  the  dock 
several  inches  above  the  dock's  level,  whereby,  it  was  alleged, 
a  team  was  backed  off  into  the  water  and  lost,  it  being  proved 
that  the  teamster  hnew  the  state  of  the  dock,  and  yet  backed 
down  to  the  edge  with  a  load  so  heavy  that  his  team  could 
not  control  it,  this  district  general  term  held  the  plaintiff 
oould  not  recover;  because  the  teamster  was,  as  matter  of  law 
on  those  facts,  careless. 

In  Hyatt  v.  Oran^  (in  this  district)  a  passenger  on  board 
of  a  steamboat  was  killed  by  a  vessel  which  came  into  collision 
with  the  steamboat.  It  was  proved  that  the  steamboat  could 
have  avoided  the  collision ;  and  its  not  doing  so,  was  held 
careless,  as  matter  of  law,  and  the  plaintiff  was  nonsuited. 
On  review  at  general  term  we  held  the  principle  of  the  non- 
suit clearly  right,  and  that  it  was  not  necessary  to  submit 
that  question  to  the  jury ;  though  we  sent  back  the  case,  on 
the  ground  that  the  deceased  was  not  careless,  or  accountable 
for  the  carelessness  of  the  steamboat.  And  we  have  given 
other  (unreported)  decisions  to  precisely  the  same  purport. 

Neither  these  decisions,  nor  any  authoritative  decisions  in 
the  state,  leave  this  point  open  to  the  introduction  of  the 
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qaestion  of  cwmparativt  negligence,  as  between  the  two  par- 
ties ;  and  they  conoede  carelessness  on  the  part  of  the  defend- 
ant Bat  no  repetition  of  all  the  circnmstances  of  particular 
reported  cases — so  long  as  they  do  not  meet  this  rule — can 
produce  any  thing  but  confusion  as  to  the  decision  of  the  case 
before  us. 

Unless  the  oourt  are  prepared  to  say  that  the  deceased  was 
not  proved  to  have  been  at  all  careless,  (in  a  way  that  con- 
tributed to  the  injury)  it  is  useless  to  give  details  to  show 
that  he  was  not  so  very  cardeas  as  he  might  have  been;  or 
that  the  rail  road  company  might  have  been  much  more  care- 
ful than  it  was ;  or  that  a  locomotive  is  a  dangeroiu  thing  to 
run  againat.  It  is  dangerous  and  hnovm  to  be  so ;  and  per- 
sons should  take  care  not  to  run  against  it 

As  I  understand  the  opinions,  they  contain  rather  plausible 
eooctises  for  the  negligence  of  the  deceased  than  any  real  de- 
nial of  its  proved  existence,  and  they  furnish  no  ground  what- 
ever for  reversing  the  decision  already  given.  I  am  unable  to 
yield  my  own  strong  convictions  (as  to  the  true  rule  of  the 
law)  to  the  high  regard  I  have  for  my  brethren  and  their  opin- 
ions ;  and  I  feel  constrained  to  dissent  from  them. 

•  New  trial  granted. 

[Albany  Qbnkbal  Tbbx,  March  6, 1860.    Oauld,  BogtXfoa»  and  Peekham, 
Jostices.] 
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Where,  in  an  action  to  recover  damages  of  the  defendants  for  cansing  the 
death  of  another  by  their  negligence,  the  defendants  move  for  a  nonsnit,  on 
the  ground  that  the  negligence  of  the  deceased  contributed  to  produce  the 
injury,  which  motion  is  granted,  to  Justify  the  granting  of  the  motion— 
if  it  does  not  appear  whether  it  was  granted  for  the  reason  specified,  or 
upon  the  ground  that  the  defendants  were  not  guilty  of  negligence,  or  upon 
both  grounds — it  must  be  seen  that  the  evidence  in  favor  of  the  defendants 
was  so  clear,  on  one  or  the  other  of  these  grounds,  that  a  verdict  for  the 
plaintiff  would  have  been  set  aside  as  unwarranted  by  the  evidence. 

Where  a  rail  road  company  omits  to  ring  a  bell,  as  required  by  law,  on  ap- 
proaching a  street-crossing  with  a  train  of  cars,  it  amounts  to  a  neglect  of  duty 
•—  or  negligence  —  on  the  part  of  the  company ;  and  although  such  omission 
win  not  absolve  one  who  is  driving  across  the  track,  at  the  time,  from  taking 
proper  precautions,  yet  if  in  an  action  against  the  company  for  damages  occa- 
sioned by  a  collision,  the  Jury  should  be  satisfied,  upon  reasonable  evidence, 
that  the  sound  of  the  bell  would  have  attracted  the  plaintiff's  notice,  and 
enabled  him  to  avoid  the  danger,  it  seeins  it  is  a  fair  question  for  the  Jury  to 
determine,  whether  there  was  such  freedom  fh>m  negligence,  on  the  part  of 
the  defendant,  and  such  want  of  care,  on  the  part  of  the  plaintiff,  as  will 
defeat  the  action.  And  their  verdict  either  way  will  not  be  disturbed. 
Gould,  J.  dissented. 

MOTION,  npon  exceptions,  for  a  new  trial  The  action 
was  brought  by  the  plaintiff,  as  executrix  of  Henry  Ernst, 
deceased,  to  recover  damages  of  the  defendant  for  causing  the 
death  of  her  testator,  by  negligence.  The  cause  was  tried  at 
the  Rensselaer  circuit,  in  May,  1859,  before  Justice  Gould 
and  a  jury.  The  following  facts  appeared  4n  evidence,  on  the 
trial :  For  half  a  century  there  has  been  a  public  highway 
leading  from  Sand  Lake  to  the  city  of  Albany,  passing  through 
the  village  of  Bath,  and  over  the  Hudson  river  by  what  is 
Ipiown  as  the  Bath  ferry.  The  defendant,  as  was  admitted 
by  the  pleadings,  operates  the  Troy  and  Greenbush  Bail  Boad, 
which  is  located  on  the  east  bank  of  the  Hudson,  and  crosses 
this  publip  highway  at  Bath.  The  rail  road  crosses  the  high- 
way upon  the  same  level.  The  company  has  a  station  house 
at  Bath,  located  east  of  the  rail  road  track  and  just  north  of 
the  highway  leading  to  the  ferry,  and  ordinarily  has  a  flagman 
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stationed  at  the  orossing.  When  the  accident  happened,  the 
deceased  resided  in  the  eastern  part  of  the  county  of  Bensse- 
laer,  some  14  or  15  miles  from  Bath.  His  family  consisted  of 
a  wife  (the  plaintiff)  and  six  daughters.  On  the  29th  day  of 
December,  1855,  the  deceased,  having  a  pair  of  horses  attached 
to  a  sleigh,  was  passing  upon  this  highway  in  the  direction  of 
Albany.  On  arriving  at  Bath,  he  stopped  at  a  tavern,  about 
158  feet  east  of  the  rail  road  track.  As  the  ferry  boat  was 
ready  to  start,  and  was  only  waiting  for  him,  the  deceased 
unhitched  his  team,  seated  himself  on  the  sleigh  bottom,  facing 
the  west,  and  drove  at  a  moderate  pace  directly  towards  the 
boat.  Just  as  he  approached  the  rail  road  crossing  he  came 
in  collision  with  the  defendants'  train  of  cars  moving  south, 
and  received  an  injury  that  caused  his  death, 

The  deceased  was  a  teamster,  and  had  for  more  than  25 
years  used  the  road  to  Albany,  crossing  at  the  Bath  ferry,  and 
he  crossed  there  very  frequently.  On  the  morning  of  the  acci- 
dent, he  went  to  Bath  by  the  Sand  Lake  road,  from  which  the 
cars  were  visible,  if  looked  for,  as  far  as  the  nail  factory,  some 
miles  distant,  and  might  be  seen  nearly  all  the  way  from  there 
to  the  Bath  crossing,  He  stopped  at  Dearstyne's  tavern  till 
the  ferry  boat  was  ready  to  start ;  he  then  came  out  hurriedly, 
and  drove  towards  the  ferry  boat  at  a  moderate  pace — either 
a  walk  or  a  slow  trot  He  had  a  two-horse  team  and  an  empty 
sleigh.  It  was  cold  weather,  and  he  had  a  shawl  about  his 
face.  He  had  no  bells  on  his  horses.  In  going  from  the  tav- 
ern to  the  boat  the  road  is  nearly  level,  or  a  little  asoending, 
for  nearly  158  feet,  when  it  is  crossed  by  the  rail  road  track. 
For  the  whole  of  this  distance,  except  in  passing  the  stAtion- 
house,  a  building  12  or  13  feet  wide,  there  is  no  obstacle  to 
seeing  a  train  approaching  from  the  north.  The  approach  of 
a  train  can  be  heard,  without  bell  or  whistle,  from  one  to  two 
miles.  The  noise  of  that  train  had  been  heard  by  one  Ostran- 
der,  some  time  before  the  deceased  left  the  tavern.  When  the 
deceased  was  at  the  middle  of  Mineral  street,  125  feet  from  the 
track,  Ostrander,  whom  he  had  nearly  run  into,  heard  the  noise 
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of  the  coming  cars^  looked  around,  and  saw  them  coming. 
The  cars  were  moving  at  the  rate  of  from  30  to  40  miles  an 
hour.  Although  in  a  situation  to  hear,  no  witness  who  was 
examined  heard  the  bell  or  whistle  before  the  collision.  This 
omission  on  the  part  of  the  engineer  in  charge  of  the  train  at- 
tracted the  attention  of  the  ferryman,  at  the  time  of  the  col- 
lision. MiUer,  the  regular  flagman,  was  absent,  and  no 
flagman  or  other  person  was  present,  to  warn  travelers  of  the 
approach  of  the  train.  The  flagman  is  ordinarily  there  for  the 
purpose  of  signalling  the  train  when  to  stop  for  passengers. 

Shortly  before  the  collision,  and  as  the  deceased  approached 
the  track,  some  person  on  the  ferry  boat  made  signals,  and 
motioned  for  the  deceased  to  come  on.  At  the  same  time 
there  was  other  hallooing  in  the  street,  near  the  crossing. 
Other  motions  were  made,  one  man  motioned  with  his  hand, 
waving  it  towards  the  east.  The  bystanders  understood  the 
meaning  of  these  signals  differently.  One  thought  it  meant  to 
keep  off ;  another  thought  it  meant  to  come  on  the  boat ; 
while  others  did  not  understand  the  meaning  at  all.  The  ap- 
proach of  the  train  was  perceived  by  several  persons  near  the 
crossing ;  some  saw  it ;  some  heard  it.  The  witnesses  did  not 
observe  whether  the  deceased  looked  up  or  down  the  rail  road 
track,  as  he  approached  the  crossing,  and  it  did  not  appear 
that  he  looked  in  either  direction. 

The  appointment  of  the  plaintiff  as  the  executrix  of  her 
deceased  husband  was  duly  proved. 

The  judge  declined  to  submit  any  question  of  fact  to  the 
jury,  and  directed  a  nonsuit.  He  ordered  the  plaintiff's  ex- 
ceptions to  be  heard  in  the  first  instance  at  a  general  term. 

JB.  Parme.ni&r.  for  the  plaintiff 

T.  M,  Northy  for  the  defendants. 

HoaSBOOic,  J.  In  this  case  the  judge  nonsuited  the  plain- 
tiff. The  nonsuit  was  moved  for  on  the  ground  that  the  neg- 
ligence of  the  deceased  contributed  to  produce  the  injury 
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complained  of.  It  does  not  appear  whether  it  was  granted 
upon  that  ground,  or  upon  the  ground  that  the  defendants 
were  not  guilty  of  negligence,  or  both.  As  the  judge  refused 
to  submit  the  case  to  the  jury,  it  must  appear  that  the  evi- 
dence in  favor  of  the  defendants  was  so  clear — on  one  or  the 
other  of  these  grounds — that  a  verdict  for  the  plaintiff  would 
have  been  set  aside  as  unwarranted  by  the  evidence. 

If  the  evidence  established  the  fact  that  the  bell  of  the  en- 
gine  was  rung,  at  the  distance  required  by  law,  before  reach- 
ing  the  crossing,  I  should  incline  to  sustain  the  nonsuit.  The 
deceased  could  scarcely  have  failed  to  discover  the  approach 
of  the  train,  had  he  looked  up  the  track,  as  he  had  sufficient 
time  and  opportunity  to  do.  There  was  nothing  to  obstruct 
his  vision  until  he  got  very  near  the  track.  There  was  noth- 
ing done  by  the  defendants  to  mislead  or  confuse  him,  unless 
it  was  the  omission  to  ring  the  belL  He  sat  in  the  bottom  of 
his  sleigh.  He  was  bundled  up  with  a  shawl,  or  something 
else,  about  his  face,  which  very  probably  affected  his  hearing. 
He  was  not  observed  to  look  up  or  down  the  track,  although 
he  might  have  done  so.  He  was  probably  intent  upon  reach- 
ing the  ferry-boat,  which  was  about  to  start.  The  crossing 
was  a  much  frequented  one,  with  which  he  was  familiar.  He 
drove  towards  the  ferry  boat  apparently  unobservant  of,  or  in- 
attentive to,  the  approach  of  the  train,  which  was  both  seen 
and  heard  by  several  other  persons.  These  facts  go  very  far 
towards  establishing,  prima /acicy  a  want  of  care  on  his  part, 
which  should  defeat  the  action. 

And  yet  there  are  one  or  two  circumstances  in  his  favor,  en- 
titled to  consideration  on  the  question  of  negligence.  One  I 
have  already  casually  mentioned,  to  wit:  the  defendants' 
omission  to  ring  the  bell,  except  at  the  moment  of  collision. 
I  think  WQ  must  assume,  upon  the  present  evidence,  that  such 
was  the  fact.  Persons  who  were  in  a  situation  to  hear,  and 
would  probably  have  heard  the  bell,  if  rung,  testify  to  the 
fact  that  they  did  not  hear  it.  This  is,  it  is  true,  only  nega* 
tive  evidence,  and  of  little  weight  in  comparison  with  positive 
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evidence  to  the  contrary ;  bnt  there  is  no  such  positive  evi- 
dence ;  and  I  regard  it  as  strong  enongh  to  overcome  the 
legal  presumption  against  a  violation  of  duty.  Thb  being 
so,  it  established  a  neglect  of  duty — negligence,  on  the 
part  of  the  defendants.  And  it  may  help  to  excuse  the 
decedent  from  the  imputation  of  negligence ;  for  where  a  bell 
is  required  to  be  rung,  the  object  of  it  is  to  notify  and  warn 
travelers  of  approaching  danger.  The  traveler  has,  I  think,  a 
right  to  rely  to  some  extent  at  least,  upon  its  being  rung.  The 
omission  to  ring  it  does  not,  of  course,  absolve  him  from  the 
necessity  of  other  proper  precautions.  But  if  the  jury  should  be 
satisfied,  upon  reasonable  evidence,  that  the  sound  of  the  bell 
would  have  attracted  the  notice  of  the  decedent,  and  enabled 
and  caused  him  to  avoid  the  danger,  I  am  not  prepared  to  say 
that  there  was  such  freedom  from  negligence,  on  the  part  of 
the  defendants,  and  such  want  of  care  on  the  part  of  the  de- 
cedent, as  defeats  the  action.  And  under  the  evidence,  I 
think  this  was  a  fair  question  for  the  jury,  and  that  their  ver- 
dict either  way  would  not  be  disturbed. 

There  is  another  circumstance  which  appears  to  me  not 
without  some  force  in  exculpating  the  decedent,  if  the  jury 
took  a  particular  view  of  the  case.  It  is  the  signals  or  mo- 
tions made  to  Ernst,  when  he  was  driving  towards  the  ferry 
boat.  They  were  intended,  doubtless,  as  warnings  not  to  at- 
tempt to  cross  the  rail  road ;  but  it  is  possible  he  may  have  un- 
derstood them  as  invitations  to  hasten  to  the  ferry  boat,  which 
was  about  to  start  across  the  river.  And  though  it  is  scarcely 
probable  that  he  put  that  construction  upon  them,  I  cannot 
say  that  a  verdict  establishing  that  fact  would  be  without 
evidence  to  support  it.  If  he  did  so  understand  the  signals 
made  to  him,  then  they  were  calculated  to  induce  him  to  do  just 
what  he  did  do,  and  might  naturally  disarm  a  prudent  person 
of  the  suspicion  of  danger  approaching  from  another  quarter. 

These  considerations  have  induced  me  to  favor  a  new  trial. 
I  give  my  entire  assent  to  the  proposition  that  nonsuits  in 
this  class  of  cases,  involving  the  question  of  n^ligence^  are  as 
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proper  as  in  any  other,  and  I  am  quite  aware  that  the  sympa- 
thies of  a  jury  are  naturally  inclined  to  those  who  suffer  from 
these  terrible  accidents  to  such  an  extent  as  makes  them  some- 
times forget  the  rules  of  law  applicable  to  such  questions.  At 
the  same  time,  the  law  has  constituted  them  the  chosen  triers 
of  disputed  questions  of  fact,  and  such  questions  arise  not 
only  where  there  is  a  conflict  of  evidence  as  to  what  actually 
occurred,  but  where  there  is  a  real  and  well-founded  doubt  as 
to  the  legitimate  inferences  to  be  drawn  in  respect  to  the  ex- 
istence of  certain  facts,  from  certain  other  facts  clearly  estab- 
lished by  positive  evidence.  We  must  assume  that  in  these, 
as  in  other  cases,- jurors  will  not  be  guilty  of  a  violation  of 
duty,  when  they  receive  proper  instructions  from  the  court. 

On  the  whole,  though  with  some  hesitation,  I  think  the 
nonsuit  should  be  set  aside,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Pecehah,  J.  concurred. 

GoTTLD,  J.  dissented,  for  the  reasons  assigned  by  him  in  his 
dissenting  opinion  in  McGrath  v.  The  Hudson  River  Rail 
Road  Company y  ante  p.  156.  In  addition  to  which,  the  follow- 
ing reasons  were  given,  for  his  judgment  in  the  present  action. 
'^In  this  case,  a  man,  muffled  around  his  neck  and  ears,  seated 
in  the  bottom  of  his  sleigh,  knowing  all  about  the  rail  road 
crossing  at  that  place,  without  paying  any  attention  to  the 
fact  whether  or  not  a  train  was  coming,  drove  his  horses  to- 
wards the  track,  so  that  the  locomotive  and  the  horses  camo 
together,  without  the  horses  liaving  been  at  all  on  the  track 
(for  an  engineer  to  see,)  and  the  team  was  whirled  around 
sidewise;  the  man  was  thrown  out,  and  so  injured  that  he 
died.  About  one  third  of  a  mile  of  the  rail  road  was  in  plain 
sight  (if  he  chose  to  look)  for  the  whole  distance  after  he  left 
the  tavern  shed,  except  some  fifteen  feet  of  the  way.  If  he 
did  not  see  the  road,  and  the  coming  train,  it  was  because  he 
did  not  ZooJb;  if  he  did  see  it,  he  took  the  risk  of  driving  on 
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the  track  in  front  of  it.  In  either  event,  he  was,  beyond  all 
doabt,  careless,  and  contributed  by  his  carelessness  to  the 
injury/' 

New  trial  granted. 

[Albany  Gxnxbal  Tsbx,  March  6, 1860.    Cfouldf  ffogeboom  and  P$ekham, 
Justices.] 


Beskhabdt,  adm'x  &c.  vs.  The  Bensselaeb  and  Baba- 

TOGA  Bail  Boad  Company. 

What  circnmstances  will  Justify,  or  require,  the  Bubmisfion  to  the  Jury,  in  an  j6hj^ 

action  to  recoTer  damages  for  caasiog  the  death  of  anotiier  by  wrongftil  act 
or  negligence,  of  the  questions  of  negligence  on  the  part  of  the  deceased, 
and  negligence  on  the  part  of  the  defendant. 

Negligence,  whether  of  the  plaintiff,  or  the  defendant,  Is,  in  all  Instaneea,  a 
question  of  flict,  and  it  is  only  where  a  question  of  fact  is  entirely  Aree  firom 
doubt  that  the  court  has  the  right  to  apply  the  law  wiUiout  the  action  of  the 
Jury.    Gould,  J.  dissented.  | 

And  more  espedally  should  that  question  be  submitted  to  the  Jury,  where  some 
of  the  matters  relied  upon  to  make  out  negligence  depend  upon  oontmdiot- 
cry  testimony. 

APPEAL,  by  the  plaintiff,  from  an  order  made  at  a  special 
term,  granting  a  new  trial.  The  action  was  brought  by 
the  plaintiff,  as  administratrix  of  Gustavus  Bernhardt,  de- 
ceased, to  recover  damages  for  the  alleged  wrongful  killing  of 
the  deceased,  by  the  defendant,  in  November,  1846,  by  run- 
ning a  locomotive  engine  against  him,  in  the  city  of  Schenec- 
tady, and  thereby  producing  injuries  of  which  he  died.  The 
defendant,  by  its  answer,  denied  all  negligence  or  improper 
conduct  on  its  part,  and  claimed  that  the  injuries  were  occa- 
sioned by  the  negligence  of  the  deceased.  The  cause  was  tried 
at  the  Bensselaer  circuit,  in  February,  1859,  before  Justice 
HoGEBOOM  and  a  jury.  At  the  close  of  the  plaintiff's  evi- 
dence, the  defendant's  counsel  moved  for  a  nonsuit,  upon  these 
grounds :  1.  That  no  negligence  on  the  part  of  the  defendant 
had  been  shown.    2.  That  the  evidence  showed  that  the  inju- 
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ries  complained  of  were  occasioned  by  the  carelessness  and 
negligence  of  the  deceased.  3.  That  the  evidence  showed  that 
the  carelessness  and  negligence  of  the  deceased  contributed  in 
a  material  degree  to  the  injuries  complained  of.  4.  That  it 
did  not  appear  that  the  deceased  was  without  fault,  in  pro- 
ducing the  injuries  complained  of.  The  court  overruled  the 
motion,  and  the  defendant's  counsel  excepted.  The  jury  found 
a  verdict  for  the  plaintiff,  for  $4000  damages.  The  defend- 
ant subsequently,  upgn  a  case,  moved  for,  and  obtained  a  new 
trial.    {See  18  How.  Pr.  Sep.  427. 

L.  Tremaiuy  for  the  appellant. 

W.  A.  Beachy  for  the  respondent 

Ingrahau,  J.  The  plaintiff  recovered  a  verdict  against  the 
defendants  for  damages  for  negligently  causing  the  death  of 
Gustavus  Bernhardt  At  the  trial  of  the  cause  the  judge  sub- 
mitted to  the  jury  the  questions  of  negligence  both  in  regard 
to  the  conduct  of  the  deceased,  and  of  the  defendants'  agents, 
and  the  jury  found,  on  both  grounds,  against  the  defendants. 
A  case  was  afterwards  made,  and  the  defendants  moved  for, 
and  obtained  a  new  trial,  at  a  special  term.  The  grounds  up- 
on which  the  new  trial  was  granted  were,  that  the  case  showed 
the  deceased  to  have  been  guilty  of  negligence,  and  that  the 
defendants'  agents  were  not  guilty  of  negligence,  in  causing 
the  death,  and  therefore  the  plaintiff  was  not  entitled  to 
recover. 

It  must  be  conceded  that  under  the  decisions  of  our  courts, 
where  it  clearly  appears  that  the  death  was  caused  by  the  neg- 
ligent act  of  the  deceased,  or  that  his  negligence  contributed 
to  it ;  and  also  unless  it  is  shown  that  the  defendants'  agents 
were  guilty  of  negligence,  the  plaintiff  cannot  recover. 

It  is  not  strictly  necessary  in  this  case  to  say  whether  any 
n^ligenoe,  even  of  the  slightest  character,  on  the  part  of  the 
deceased,  could  overbalance  the  grossest  n^ligence  on  the  part 
of  the  defendants. 
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The  rule  in  England^  as  originally  laid  down  by  Lord  Ellen- 
borough^  in  11  EaMj  60^  was,  that  ''fault  in  the  defendant, 
and  no  want  of  ordinary  care  to  avoid  injury  on  the  part  of 
the  person  injured,  was  sufficient  to  give  the  plaintiff  a  cause 
of  action.''  And  the  same  rule  was  first  adopted  in  this  state, 
viz  :  ''  negligence  on  the  part  of  the  defendants,  and  ordinary 
care  on  the  part  of  the  person  injured,  are  necessary  to  sustain 
the  action.''  Of  late,  however,  a  disposition  seems  to  exist  to 
extend  this  rule  much  further  than  to  require  ordinary  care 
from  the  injured  party,  and  to  relieve  from  the  exercise  of  any 
particular  caution  rail  road  companies  and  their  agents,  al- 
though using  carriages  and  power  of  motion  much  more  likely 
to  cause  serious  injury  and  death  than  were  formerly  in  use, 
when  the  rule  was  originally  established.  Instead  of  making 
the  rule  in  favor  of  such  corporations,  and  exposing  the  citizen 
to  greater  risk,  whUe  more  than  ordinary  care  is  required  of 
him,  it  appears  to  me  that  the  contrary  rule  should  be  adopt- 
ed, where  the  party  has  used  reasonable  care  to  avoid  the 
accident. 

Bail  road  companies,  while  in  the  use  of  machines  eminently 
destructive  of  life  and  limb,  should  at  aU  times  be  required  to 
use  the  utmost  care  to  avoid  injuring  human  beings.  The 
rule  in  admiralty,  since  the  application  of  steam  to  navigation, 
has  been  so  altered  as  to  throw  upon  the  steam  vessel  the  bur- 
den of  avoiding  vessels  using  only  their  sails ;  and  greater 
care  and  caution  is  required  of  steam  vessels,  as  well  because 
they  are  more  easily  controlled  as  because  they  are  more  dan- 
gerous and  destructive  if  collisions  with  them  take  place ; 
and  yet  the  rule  seems  to  be  tending,  in  the  case  of  human 
life,  to  require  more  care  on  the  part  of  the  man,  and  less  care 
on  the  part  of  those  mianaging  steam  engines.  To  the  estab- 
liAment  of  guch  a  rule  I  do  not  yield  my  assent. 

The  question,  however,  in  the  present  case,  is  whether  there 
were  any  facts  which  justified  the  submission  to  the  jury  of 
the  questions  of  n^ligence  on  the  part  of  the  deceased  and 
of  the  defendants.    As  to  the  deceased,  the  evidence  showed 
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him  to  have  been  a  Btranger.  He  had  just  been  landed  by  the 
cars  in  a  place  where  rails  were  running  in  various  directions^ 
on  both  sides  of  the  platform,  and  the  crossing  of  some  of 
which  must  of  course  have  been  necessary.  The  place  was 
crowded  with  people,  the  wind  blowing  a  hurricane,  his  hat 
blown  ofif,  and,  in  the  confusion,  he  endeavoring  to  catch  it, 
struck  against  the  engine.  Whether  or  not,  under  these  cir- 
cumstances, he  was  guilty  of  negligence,  would  depend  upon 
what  notice  he  had  of  the  approach  of  the  engine.  A  wit- 
ness, who  was  near  him  at  the  time,  testifies  that  he  did  not 
hear  the  bell  ring ;  and  if  a  person  standing  there  could  not 
hear  it,  it  is  not  unreasonable  to  suppose  the  deceased  did  not. 
No  man,  unless  for  the  purpose  of  self-destruction,  will  volun- 
tarily place  himself  where  his  life  may  be  taken  away  ;  and  in 
this  case  it  seems  to  me  the  facts  proven,  with  the  doubt  as 
to  the  deceased  being  within  hearing  of  the  bell  of  the  engine, 
if  it  was  rung,  would  make  it  proper  and  necessary  to  submit 
the  question  of  the  intestate's  negligence  to  the  jury. 

The  cases  cited  by  the  respondents,  aa  authority  for  their 
view  of  the  defendants'  liability  do  not  warrant  the  applica- 
tion of  a  rule  so  comprehensive  as  is  contended  for  by  the 
counsel.  In  Earring  v.  The  New  York  and  Erie  Bail  Road 
Company^  (13  Barb.  9,)  it  appears  that  the  plaintiff  drove  at 
a  fast  rate  over  the  rail  road  track,  where  he  could  not  see  the 
approach  of  the  cars,  and  knew  that  hourly  trains  were  pass- 
ing that  spot.  In  Brooks  v.  The  Buffalo  and  Niagara  FaJla 
Bail  Boad  Co.y  (25  Barb,  600,)  the  plaintiff  was  held  guilty 
of  negligence,  because  he  drove  his  carriage  upon  the  rail  road 
track  when  the  cars  were  in  sight,  coming  towards  him,  and 
he  stopped  his  horse  upon  the  track  and  remained  there  till 
the  engine  struck  his  wagon.  And  the  case  of  Dascomb  v. 
The  Buffalo  and  State  Line  Bail  Boad  Co.  (27  Barb.  221,) 
is  one  of  a  similar  character,  in  which  the  plaintiff  is  shown 
to  have  driven  negligently  upon  the  track  while  the  cars  were 
in  sight,  coming  towards  him. 

In  all  these  cases,  however,  the  question  is  stated  to  be 
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whether  by  ordinary  observation  and  pmdence  the  danger 
might  have  been  avoided.  In  the  latter  case  the  judge  says : 
"  The  true  test  of  the  defendants'  liability  is,  could  the  injury 
have  been  avoided  by  ordinary  care  on  the  plaintiff's  part  ?" 
And  in  Button  v.  The  Hudson  Biver  Bail  Boad  Company ^ 
(18  N.  T.  Bep,  248,)  Justice  Harris  admits  the  rule  to  be 
that  where  the  negligence  of  the  defendants  is  proximate,  and 
that  of  the  plaintiff  is  remote,  the  action  may  be  maintained. 
In  Poler  v.  The  New  York  Central  Bail  Boad  Company, 
(16  N.  Y.  Bep.  476,)  the  evidence  showed  that  the  plaintiff's 
gate  was  out  of  repair,  and  that  he  fastened  it  in  a  manner 
which  the  judge  admitted  would  have  warranted  the  jury  in 
finding  the  plaintiff  guilty  of  negligence ;  and  yet,  although 
this  evidence  was  uncontradicted,  the  court  of  appeals  held 
that  the  question  of  negligence  was  properly  submitted  to  the 
jury.  Judge  Selden  says :  "  It  will  be  found  impossible  to 
define  with  precision  the  relative  obligations  of  the  parties  in 
this  respect,  and  it  would  result,  in  most  cases,  in  a  question 
(as  to  n^ligence)  to  be  addressed  to  the  sound  discretion  of  a 
jury."  So  in  the  present  case,  although  the  evidence  is  such 
as  to  have  sustained  a  verdict  in  favor  of  the  defendants,  if 
the  jury  had  so  found,  I  do  not  think  the  negative  of  the 
question  whether  the  plaintiff  was  culpably  negligent  or  not, 
to  be  so  clear  as  to  warrant  the  court  in  deciding  thereon  as 
matter  ofJaw,^and  in  refusing  to  submit  it  to  the  jury.  And 
more  especially  should  such  a  question  be  submitted  to  the 
jury,  where  some  of  the  matters  relied  on  to  make  out  negli- 
gence depend  upon  contradictory  testimony. 

It  will  not  be  denied  that  negligence  is,  in  all  instances,  a 
question  of  fact ;  and  it  is  only  where  a  question  of  fact  is  en- 
tirely free  from  doubt  that  the  court  has  a  right  to  apply  the 
law  without  the  action  of  the  jury. 

The  remarks  above  made,  as  to  the  submission  of  the  ques- 
tion of  the  deceased's  n^ligence,  apply  equally  to  the  ques- 
tion of  the  defendants'  negligence.  It  is  a  question  somewhat 
contradicted;  in  the  testimony,  whether  the  bell  on  the  engine 
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was  rung,  and  whether  the  defendants  were  justified  in  the 
management  of  the  engine  being  committed  to  a  person  whose 
capacity  was  to  some  extent  nncertain.  It  was  also  a  subject 
of  inquiry  whether  the  person  in  charge  was  keeping  that 
strict  watch  which  was  required  of  him  in  passing  through 
such  a  crowd ;  whether  his  attention  was  not  called  to  the 
military  company,  rather  than  to  the  deceased ;  whether  the 
engine  could  not  have  been  stopped,  had  the  man  in  charge 
kept  a  proper  lookout  before  doing  the  injury ;  and  whether, 
considering  the  noise  and  crowd  and  high  wind  at  the  time, 
the  defendants'  agents  were  not  required  to  use  more  means 
of  giving  notice  to  the  persons  in  danger. 

Upon  most  of  these  questions  there  was  sufficient  evidence 
to  call  for  the  finding  of  the  jury.  The  evidence  does  not,  in 
my  judgment,  present  the  case  in  such  a  manner  as  to  war- 
rant the  court  in  taking  it  from  them.  There  is  no  conceded 
state  of  facts  to  justify  such  a  course ;  but  on  the  contrary,  I 
think  it  was  the  duty  of  the  judge  to  submit  these  questions 
to  the  jury,  for  their  decision. 

I  am  of  opinion  that  the  order  at  special  term  should  be 
reversed,  and  judgment  should  be  ordered,  upon  the  verdict, 
with  costs. 

HoGEBOOH,  J.  concurred. 

OoTTLD,  J.  dissented,  for  the  reasons  given  by  him  in 
McOraih  v.  The  Hudson  Biver  Rail  Boad  Co,,  ante  p.  156. 

Judgment  for  the  plaintiff 

[AxBANT  OursBAL  TxBX,  May  7, 1860.    Qould,  ffogeboom  and  Ingraham, 
Justices.] 
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Where  a  Tendor  asks  to  hare  the  contract  of  sale  rescinded,  on  the  gronnd  of 
frand,  it  is  sufficient  for  him  to  produce  and  cancel  upon  the  trial,  the  notes 
given  for  the  purchase  money. 

If  since  the  purchase,  the  purchaser  has  assigned  all  his  property  to  tmstees 
in  trust  for  the  benefit  of  creditors,  and  the  assignees  are  in  possession  of 
the  property,  a  tender  of  the  money  or  property  receiyed  by  the  render, 
upon  the  sale,  may  properly  be  made  to  the  assignees,  instead  of  the  pur- 
chaser. 

The  rule  that  where  property  has  been  taken  ioriiaudy  or  fdcmeuAy  no  title 
passes,  and  the  owner  is  entitled  to  reclaim  the  property  wherever  it  can  bn 
found,  does  not  apply  to  a  case  where  the  possession  has  been  acquired  by 
purchase  and  delivery. 

When  there  is  a  contract  of  sale  and  an  actual  delivery  pursuant  to  it,  a  title  to 
the  property  passes,  but  the  sale  is  voidable  and  defeasible,  as  between  vendor 
and  vendee,  at  the  election  of  the  vendor,  if  obtained  by  false  and  fhindu- 
lent  representations.  And  the  vendor  can  reclaim  his  property,  as  against 
the  vendee,  or  any  person  but  a  bona  fide  purchaser  without  notice  of  the 
firaud,  upon  a  prompt  return  of  whatever  has  been  paid  upon  the  contract. 

An  election  by  the  vendor,  to  rescind,  when  distinctly  and  definitely  made, 
cancels  and  puts  an  end  to  the  contract,  in  toto,  and  restores  the  vendor  to 
his  original  title  as  general  owner  of  the  property,  and  leaves  the  parties  in 
their  original  position  in  respect  to  the  title. 

If  nothing  has  been  received  by  the  vendor,  towards  the  purchase  money, 
noUce  of  his  election  to  rescind  the  contract,  with  a  demand  of  the  prop- 
erty, will  entitle  him  to  reclaim  it  of  any  person  who  may  have  it  in  his  pos- 
session. 

If  any  thing  has  been  paid  by  the  purchaser  the  vendor  must  restore  it,  or 
offer  to  restore  it,  before  he  can  claim  to  have  the  contract  of  sale  rescinded ; 
and  he  must  keep  his  tender  good. 

MOTION  to  set  aside  a  nonsuit,  and  for  a  new  trial,  upon 
a  case ;  which  motion  was  ordered  to  be  heard  in  the 
first  instance  at  a  general  term.  The  action  was  for  the  de- 
livery of  personal  property,  on  the  ground  of  fraud  in  the 
purchase.  The  defendants  claimed  to  hold  the  property  as 
assignees  under  an  assignment  made  by  John  S.  Joslin,  in 
tmst  for  the  benefit  of  creditors.  The  complaint  alleged  a 
demand  of  the  defendants  on  the  13th  of  November,  1857,  a 
refusal  by  both  to  deliver  possession,  and  a  wrongful  deten- 
tion by  both.    The  defendants  answered  separately,  claiming 
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title  to  the  goods  under  the  assignment^  and  denying  the 
plaintiff's  title,  &c.  and  the  defendant,  Stoddard,  also  deny- 
ing the  demand  and  refusal,  &c.  The  property  consisted  of 
a  stock  of  hardware  worth  over  $16,000,  purchased  of  the 
plaintiffs  by  Joslin,  in  February,  1857,  at  Rochester.  The 
purchase  was  on  credit,  and  the  purchase  money  was  secured 
by  the  individual  notes  of  the  purchaser,  for  about  $2300 
each,  and  payable  at  3,  6,  9,  12,  15,  18  and  21  months,  and 
the  property  was  delivered  to  Joslin.  The  first  note  was 
paid  at  maturity,  in  cash ;  the  second  note  was  also  paid  at 
maturity,  partly  in  cash  and  the  residue  in  notes,  accepted 
by  the  plaintifb.  In  the  latter  part  of  October,  1857,  and 
before  the  third  note  matured,  Joslin  was  at  Bochester,  and 
notified  the  plaintiffs  in  person  that  he  could  not  meet  the 
paper  maturing ;  and  an  effort  was  made  to  settle  the  matter, 
which  proving  unsuccessful  he  returned  to  Utica,  and  on  the 
2d  day  of  November,  1857,  assigned  all  his  property,  includ-- 
ing  the  goods  in  question,  to  the  defendants,  in  trust  for  the 
benefit  of  his  creditors ;  the  defendants  at  once  taking  pos- 
session and  entering  upon  the  duties  of  their  trust.  On  or 
about  the  13th  of  November,  1857,  the  plaintiffs  tendered  to 
the  defendant  Hyde,  one  of  the  assignees,  the  five  purchase 
money  notes  not  then  matured,  a  portion  of  the  notes  re- 
ceived in  payment  of  the  second  note,  and  $3534.41  in  mon- 
ey, and  demanded  the  goods.  No  tender  or  offer  to  return 
the  notes  or  money  was  made  to  Joslin,  or  to  Stoddard,  nor 
was  any  demand  made  of  Stoddard,  the  other  defendant. 
On  the  trial  at  the  Monroe  circuit,  in  April,  1859,  the  plain- 
tiffs brought  into  court  the  five  unpaid  notes  for  the  purchase 
money,  and  a  portion  of  the  paper  received  in  payment  of 
the  second  note,  to  be  given  up,  (the  balance  of  the  notes  so 
received  in  payment  having  been  collected  by  them  after  the 
tender,)  but  declined  to  bring  in  any  of  the  money ;  the  de- 
fendants offering  to  accept  the  notes  and  money  tendered  to 
Hyde,  and  to  relinquish  all  claim  to  the  goods,  which  the  plain- 
tiffs refused.    It  also  appeared  on  the  trial,  that  the  plaintiffs, 
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after  notice  of  the  asBignment,  waived  protest  on  one  of  the 
notes  received  in  payment^  and  otherwise  treated  the  paper 
as  their  own. 

At  the  close  of  the  testimony  the  defendants  moved  for  a 
nonsuit,  on  various  grounds.  His  honor,  the  circuit  judge, 
without  expressing  any  opinion  upon  the  other  points,  held 
and  decided  that  the  tender  of  rescission  should  have  been 
made  to  Joslin;  ^^the  contract  was  made  with  him,  and 
'should  have  been  rescinded  between  the  plaintiff  and  him ; 
the  tender  of  the  notes  to  Hyde  left  the  contract  with  Joslin 
still  in  force/'  He  accordingly  granted  the  nonsuit,  and  judg- 
ment for  a  return,  or  the  value  of  the  property,  &c. 

8.  Mathews  and  F.  L.  Durandy  for  the  plaintiff. 

H.  R.  SeldeUy  for  the  defendants. 

By  the  Court,  E.  Darwin  Smith,  J.  Upon  the  ground 
on  which  the  nonsuit  in  this  action  was  put,  at  the  circuit, 
I  think  it  cannot  be  sustained.  Assuming  that  the  plaintiflb 
had  sufficiently  established  the  fraudulent  representations  al- 
leged in  their  complaint,  to  entitle  them  to  recover,  to  go  to 
the  jury  upon  that  question,  it  was  error,  I  think,  to  hold 
that  they  had  not  made  a  sufficient  tender  before  suit  brought, 
to  entitle  them  to  rescind  the  sale  and  maintain  the  action. 
Bo  far  as  related  to  the  notes  of  Joslin,  received  on  the  pur- 
cbase,  it  was  sufficient  to  produce  and  cancel  them  on  the 
triaL  (22  Pick.  18.  1  Mete.  558.  3  Sandf.  589.  1  id. 
560.)  The  rescission  of  the  contract  of  sale  necessarily  can- 
celed the  notes,  if  they  had  not  been  negotiated  by  the  plain- 
tiff. {Thurston  v.  Blanchardy  22  Pick.  20.)  But  the  goods 
being  in  the  possession  of  Hyde,  at  Bochester,  who  was  about 
to  sell  them  under  a  general  assignment  made  by  Joslin,  the 
tender,  we  think,  might  properly  be  made  to  him  as  one  of 
the  assignees.  Joslin  lived  at  Utica,  and  by  the  assignment 
)ie  had  parted  with  the  control,  as  he  had  also  with  the  pos- 
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session  of,  and  all  interest  in  the  goods.  The  assignees  held 
the  goods  for  the  creditors,  and  if  the  plaintiffs  were  bound 
to  restore  any  thing  upon  the  rescission  of  the  contract  of  sale, 
the  property  to  be  restored  belonged  to  the  creditors,  and  might 
rightly  be  paid  to  and  held  by  the  assignees  as  a  substitute 
for  the  goods.  A  demand  of  the  goods  of  Joslin  in  person, 
at  Utica,  would  have  been  entirely  idle,  for  he  had  not  the 
property  in  possession  to  enable  him  to  comply  with  such  de- 
mand ;  and  a  tender  to  him  would  have  been  an  equally  idle 
formality,  for  the  plaintiff  cotdd  not  be  required  to  restore  to 
him  in  fact  what  they  had  received  towards  the  purchase, 
without,  at  the  same  time,  receiving  back  the  unsold  portion 
of  the  goods.  If  a  tender  to  Joslin  in  person  was  essential 
to  entitle  the  plaintiff  to  rescind  the  sale  and  redeliver  the 
goods  in  the  hands  of  the  assignees,  or  to  maintain  an  action 
therefor,  the  rights  of  vendees  in  all  such  cases  could  be  very 
easily  and  entirely  defeated  by  the  absconding  of  a  fraudu- 
lent vendee  after  an  assignment  of  the  property,  or  by  his 
keeping  out  of  the  way  till  they  could  sell  the  property  to 
bona  Me  purchasers.  By  the  tender  to  Hyde,  the  plaintiffs 
did  all  that  was  in  their  power  to  do,  of  any  practicable  con- 
sequence, to  make  full  restitution  of  all  the  benefits  or  con- 
siderations received  on  the  purchase,  so  as  to  entitle  them  to 
rescind  the  contract  of  sale. 

But  it  is  now  claimed  by  the  counsel  for  the  plaintiffs  that 
such  tender  was  unnecessary,  and  that  it  was  only  made  for 
greater  caution;  that  the  goods  for  which  this  action  was 
brought  having  been  obtained  by  fraud,  the  title  never  passed, 
and  they  were  entitled  to  reclaim  them  wherever  they  could 
find  them.  Such  is  undoubtedly  the  rule  in  respect  to  prop- 
erty tortioualy  or  feloniously  taken.  In  such  cases  no  title 
can  be  acquired  or  imparted.  But  I  think  this  rule  does  not 
apply  to  cases  where  the  possession  of  property  has  been  ac* 
quired  by  purchase  and  delivery.  We  are  cited  to  quite  a 
number  of  cases  which  seem  to  assert  a  contrary  rule,  and 
there  is  a  great  degree  of  looseness  of  expression  and  careless- 
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ness  of  statement  in  laying  down  the  rules  applicable  to  cases 
of  fraudulent  sales.  In  Ask  v.  FtUnam,  (1  Hilly  303,)  Judge 
Cowen  states  the  rule  as  foHows :  *^  When  a  sale  is  procured 
by  fraud,  no  title  passes  to  the  vendee ;  the  vendor  still  re- 
tains his  right  in  the  goods,  unless,  after  discovering  the 
fi3,ud,  he  assented  to  and  ratified  the  act  of  sale  positively, 
or  by  such  delay  in  reclaiming  the  goods  as  would  authorize  a 
jury  to  infer  assent ;"  and  cites  Rooty.  French,  (13  Wend.  570.) 
In  Cary  v.  Hotailing,  (1  Hill,  311,)  and  Olmstead  v. 
Hotailing,  (Id.  317,)  the  same  doctrine  is  reasserted.  In 
these  cases  in  Hill,  Judge  Cowen  holds  that  a  sale  procured 
by  fraud  does  not  divest  the  title  or  possession,  so  as  to  de- 
prive the  vendor  of  the  right  to  bring  trespass.  In  the  case 
of  Ash  V.  Putnam,  he  held  that  trespass  lay  against  the 
sheriff  who  had  levied  on  such  property  on  execution  against 
the  fraudulent  vendee.  In  Cary  v.  Hotailing,  he  held  that 
replevin  in  the  cepit  lay,  and  also  in  the  case  of  Olmstead  v. 
Hotailing.  In  Masson  v.  Bovtt,  (1  Denio,  73,)  Judge  Beards- 
ley  says :  "  Fraud  destroys  the  contract  ah  initio,  and  the 
fraudulent  purchaser  has  no  title ;"  and  cites  Chit,  on  Cont. 
406,  678  and  681,  Am.  ed.  This  same  reference  to  Chitty 
I  find  in  many  other  cases.  There  is  running  through  the 
cases,  quite  generally,  such  expressions  as  that  used  in  the 
text  in  Chitty,  678.  "Fraud  avoids  a  contract  ab  initio, 
both  at  law  and  in  equity."  "  Fraud  would  vitiate  and  avoid 
the  sale."  (3  John.  237.)  "  Fraud  vitiates  all  contracts." 
"  Fraud  invalidates  every  transaction,  as  well  in*  law  as  in 
equity."  (1  Chip.  63.)  "It  avoids  a  contract  ab  initio, 
even  when  a  credit  was  stipulated  for  and  given."  (9  Barn. 
it  Cress.  59.)  These  expressions  are  all  well  enough,  and 
are  true,  rightly  understood.  But  they  are  obviously  not  un- 
qualifiedly true.  They  embrace  as  much  truth  as  can  be 
compressed  into  so  few  words,  but  they  show  the  insufficiency 
of  human  language  to  express  in  short  aphorisms  all  of  truth. 
These  expressions  are  simply  relatively  true.  Fraud  does  vi- 
tiate oi  initio  all  contracts,  at  the  instance  and  election  of 
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the  party  defrauded^  so  far  that  the  contract  cannot  be  set 
tip  or  urged  against  him.  A  contract  tainted  with  fraud  as 
to  the  party  injured,  is  as  no  contract,  but  as  against  the 
party  committing  the  fraud  and  all  other  petBons,  it  is  nni- 
versally  held  a  valid  contract.  It  may  perhaps  be  said  of 
every  contract  infected  by  fraud,  as  of  contracts  infected  with 
usury,  that  it  is  a  voidable  contract,  but  not  a  void  one. 
This  distinction  between  void  and  voidable  contracts  is  well 
stated  by  Chief  Justice  Spencer,  in  Anderson  v.  Roberts^ 
(18  John,  615.)  He  says :  "No  deed  can  be  pronounced  in 
a  legal  sense  utterly  void  which  is  valid  as  to  some  persons, 
but  may  be  avoided  at  the  election  of  others.  InXUly's  Ahr. 
9XfIy  and  in  Bacon's  Abr,  title  ^^Void  and  Voidable"  we 
have  the  true  distinction.  "  A  thing  is  void  which  is  done 
against  law  at  the  very  time  of  doing  it,  and  when  no  person 
is  bound  by  the  act ;  but  a  thing  is  voidable  which  is  done 
by  a  person  who  ought  not  to  have  done  it,  but  who  neverthe- 
less cannot  avoid  it  himself  after  it  is  done.''  Another  test 
of  a  coid  act  or  deed  is  that  every  stranger  may  take  fiidvan- 
tage  of  it,  but  not  of  a  voidable  one."  (2  Leon.  218.  Viner, 
title  Void  and  Voidable,  pL  4)  It  would  scarcely  be  pre- 
tended, I  think,  that  a  contract  of  sale  infected  by  fraud  was 
not  binding  upon  the  fraudulent  party  thereto,  or  could  be 
avoided  by  a  stranger.  {See  Chitty  on  Cont.  p,  680,  and 
ca^es  there  cited.)  Such  contracts  in  fact  are  voidable,  not 
void.  The  true  rule  in  respect  to  fraudulent  sales  is  well 
stated  by  Chief  Justice  Shaw,  in  Bowley  v.  Bigelow,  (12 
Pick.  312.)  Speaking  of  such  a  contract  he  says :  "  This 
contract  and  delivery  were  sufficient  in  law  to  vest  the  prop- 
erty and  make  a  good  title,  if  not  tainted  with  fraud.  But 
being  tainted  with  fraud  between  the  immediate  parties  to 
the  sale,  was  voidable,  and  the  vendors  might  avoid  it  and 
reclaim  the  property.  But  it  depended  upon  them  to  avoid 
it  or  not,  at  their  election."  He  says  also :  * '  We  take  the  rule 
to  be  well  settled,  that  when  there  is  a  contract  of  sale  and  an 
actual  delivery  pursuant  to  it^  a  title  to  the  property  passes,  but 
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voidable  and  defeasibU  as  between  vendor  and  vendee,  if  ob* 
tained  by  fsia^  and  fraudulent  representations.  The  vendor 
can  reclaim  bis  property  as  against  the  vendee  or  any  person 
but  a  bona  fide  purchaser,  without  notice  of  the  fraud*''  In 
4  Paigtj  537,  Chancellor  Walworth  states  the  rule  to  the 
same  effect,  and  verymuch  in  the  same  knguage;  and  in  the 
case  oiMasaon  v.  Bovety  (1  DeniOj  74,)  Judge  Beardsley  says : 
'^If  the  party  defrauded  in  such  case  would  disaffirm  the  con- 
tract, he  must  do  so  at  the  earliest  practicable  moment  after 
discovering  the  cheat ;"  and  in  Baker  v.  Bobbins^  (2  Denio, 
138,)  the  same  learned  judge  says,  speaking  of  a  fraudulent 
sale :  ^^  The  contract,  although  fraudulent,  is  not,  ipso  facto, 
void;  it  was  only  voidable  by  a  prompt  return  of  whatever 
had  been  received  upon  it."  Such  also  is  the  language  of 
Judge  Brown,  in  The  Matteawan  Co,  v.  Benileyj  (13  Barb.^ 
645.)  If  the  contract  of  sale  in  such  cases  is  not  absolutely 
voidy  but  merely  voidable  at  the  election  of  the  vendor,  th( 
contract  must  be  valid  until  it  is  avoided  by  the  vendor,  an< 
the  title  must  necessarily  pass.  The  vendee  must  possess 
naked,  legal  title,  but  defeasible  or  revocable  at  the  electioii 
of  the  vendor.  In  Anderson  v.  BobertSy  (18  John,  515,)  it 
was  held  by  the  court  of  errors  that  under  a  fraudulent  deed 
the  title  passed  to  the  grantee ;  and  in  Somers  v.  Brewer , 
(2  Pick.  184,)  where  a  grantee  obtained  a  deed  of  land  by 
fraud  and  imposition  upon  the  grantor,  without  considera- 
tion, it  was  held  that  the  title  passed.  The  analogy  is  com- 
plete between  land  and  chattels.  In  one  case  the  title  passes 
by  deedy  and  in  the  other  by  delivery ,  in  pursuance  of  a  writ- 
ten or  an  oral  contract.  In  Mowrey  v.  Wcdshy  (8  Cotoeuy 
238,)  and  in  numerous  other  cases,  it  is  held,  and  I  think  it 
is  universally  considered  now  as  settled  law,  that  a  bona  fide 
purchaser  from  a  fraudulent  vendee  who  has  acquired  posses- 
sion by  the  consent  or  voluntary  act  of  the  vendor,  gets  a 
good  title.  (18  John.  515.  4  Kenty  464  2  Pick.  184,  and 
12  id.  3(yi.  Saltus  v.  EvereUy  (20  Wend.  275.)  In  Ash  v. 
PutnafHy  (1  HiUy  supra,)  Judge  Cowen  questions  the  pro- 
VoL.  XXXII.  12 
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priety  of  the  decigion  in  Mowrey  v.  WaZah,  suggesting  that  it 
is  an  exception  to  the  general  role  that  a  person  who  has  no 
title  can  convey  none.  He  says :  ^^  Mowrey  v.  WcbUih  is  an 
anomaly  J  for  there  is  no  general  principle  in  the  law  that 
the  equity  of  a  bona  fide  purchaser  from  one  destitute  of 
title^  shall  overrale  the  prior  legal  right  of  the  owner."  The 
whole  error  in  the  learned  judge,  consists  in  assuming  that 
the  fraudulent  grantee  haa  no  title.  If  he  had  been  content 
to  follow  the  old  supreme  court  in  the  case  of  McCarty  y. 
Vickery^  (12  John.  348,)  he  would  have  found  no  difficulty. 
In  that  case  it  was  held,  in  the  case  of  a  fraudulent  sale  of 
chattels,  that  '^by  delivery  the  property  was  changed,  and 
trespass  could  not  be  maintained.''  The  simple  doctrine  of 
this  case  makes  all  clear  and  simpla  A  fraudulent  vendee 
of  chattels,  when  there  is  an  absolute  and  unqualified  deliv* 
ery  with  intent  to  tnuurfer  the  property,  like  the  fraudulent 
grantee  of  lands,  acquires  the  title— a  naked j  votdahhj  de* 
feasible  title— which,  on  a  sale  by  him  to  an  innocent  pur* 
chaser,  passes.  I  agree  that  the  cases  of  Mowrey  v.  Walsh 
and  Saltus  v.  Everetty  and  other  cases  sustaining  the  title  of 
the  bona  fide  purchaser  from  the  fraudulent  vendee,  rests 
upon  no  principle,  if  the  fraudulent  vendee  acquires  no  title, 
and  his  possesion  is  tortions>  If  he  has  no  title  it  is  a  sole- 
cism in  the  law  to  say  that  he  can  convey  one.  It  is  repug- 
nant to  that  sound  maxim  ^^  that  no  one  can  convey  to  another 
a  better  title  than  he  has  himself."  This  is  the  very  diffi- 
culty with  property  acquired  tortiously  or  feloniously.  No 
title  can  be  imparted,  in  such  cases,  because  the  party  has 
none  to  convey.  But  with  property  acquired  under  a  con- 
tract of  sale  when  the  delivery  is  unconditional,  or  by  a  con- 
veyance, the  title  passes  and  remains  in  the  vendee,  voidable 
at  the  election  of  the  vendor,  until  parted  with  to  a  bona 
fide  purchaser,  subject  of  course  to  the  qualification  that  the 
fiuud  may  be  waived,  and  will  be  deemed  waived,  if  the  right 
of  election  to  rescind  the  contract  is  not  promptly  exercised, 
or  within  such  period  as  to  preclude  the  implication  of  con- 
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sent  to  the  contract,  after  the  discovery  of  the  fraud.  The 
doctrine  of  the  cases  of  Ash  y.  Futnaniy  Gary  v.  HotMing, 
Olmstead  y.  Hotailingy  and  French  v.  Root,  that  the  general 
property  remains  in  the  vendor,  after  the  sale,  and  that  he  may, 
without  any  demand  or  act  of  rescission,  maintain  trespass  as 
for  a  tortious  taking,  where  a  sale  has  been  made  upon  credit, 
and  the  property  absolutely  delivered,  cannot,  I  think,  be 
sustained.  The  mle  of  these  cases  doubtless  does  apply  to 
cases  of  sales  where  the  delivery  is  conditional  Where  a 
sale  is  for  cash,  and  no  credit  is  given  or  intended,  and  pos- 
session is  obtained  by  fraud,  and  without  consent,  or  against 
the  will  of  the  vendor,  the  taking  would  doubtless  be  tortious. 
Such  are  the  cases  cited  by  Judge  Savage,  in  French  v.  Rooty 
(svpraj)  viz :  Allison  v.  MatthieUj  (3  John.  238 ;)  Van  Chef 
V.  Fleet,  (15  id.  150,)  and  i  Barn,  d  Cress.  514  Which 
last  case  is  also  cited  in  Ash  v.  Putnam,  with  Kilhy  v.  WiU 
son,  (Ryan  &  Moody,  178.)  These,  with  the  case  of  French 
V.  Root,  are  the  cases  chiefly  relied  upon  by  Judge  Cowen. 
These  yrere  all  instances  of  sales  for  cash,  where  no  credit 
was  given  or  intended,  and  where  possession  was  wrongfully 
obtained.  The  case  of  Biffington  v.  Oerrish,  (15  Mass.  Rep. 
156,)  also  cited  in  French  v.  Root,  was  a  case  of  the  recla- 
mation of  property  against  the  vendee ;  and  the  only  other 
case  cited  is  Mowrey  v.  Walsh,  where  the  opposite  principle 
is  really  carried  out  and  asserted.  These  cases  obviously  fur- 
nish no  authority  for  the  doctrine  asserted  in  Ash  v.  Pt^- 
nam,  and  the  two  following  cases  in  1  HiU.  There  was  not, 
in  these  cases,  any  contract  to  rescind.  No  contract  had  been 
consumrruded,  no  delivery  had  been  made  with  intent  to  pass 
the  property  and  complete  the  sale ;  and  without  delivery 
no  title  passes  upon  a  sale  of  chattels.  {Brower  v.  Peabody, 
3  Kern.  124)  The  case  of  Hunter  v.  The  Hudson  River 
Iron  and  Machine  Co.  (20  Barb.  493,)  contains  expressions 
following  the  cases  of  Ash  v.  Putnam,  Cary  v.  Hotail'- 
ing,  Olmstead  v.  Hotailing,  and  French  v.  Root.  But 
that  was  a  case  between  the  original  parties,  calling  for  no 
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decision  on  this  question,  and  the  reference  to  these  cases  .s 
without  discussion.  The  learned  judge  also  cites  13  Barh. 
641,  in  which  Judge  Brown,  although  he  refers  to  these  cases 
for  the  general  doctrine  on  the  suhject  of  fraudulent  sales, 
obviously  did  so  distrustfully  of  their  soundness,  for  he  says : 
^^  The  expression,  sometimes  used  in  the  books,  that  when  a 
sale  is  procured  by  fraud  and  mispresentation  no  title  to  the 
vendee  passes,  must  be  taken  with  this  qualification :  The 
sale  is  not  absolutely  void,  but  only  vrndahhy  at  the  option 
of  the  vendor."  In  the  general  views  of  this  case  I  entirely 
concur,  and  think  it  contains  a  sound  and  correct  view  of  the 
law  on  the  subject,  with  the  single  qualification  that  I  think 
it  a  mistake  to  say  that  the  general  title  to  the  property  be- 
fore rescission  or  avoidance  of  the  contract,  remains  in  the 
vendor.  The  case  called  for  no  decision  of  the  question,  and 
none  was,  I  think,  intended.  The  learned  judge  says  also, 
in  another  part  of  the  opinion :  '^  The  contract,  although 
fraudulent,  was  .not  ipso  facto  void ;  it  was  only  voidable  by 
a  prompt  return  of  what  was  received  under  it.  It  was  not 
void,  if  it  was  only  voidable  at  the  option  of  the  party  cJe- 
frauded."  Until  such  avoidance,  how  can  it  be  said  that 
the  title  to  property  absolutely  delivered  in  pursuance  of  it, 
does  not  pass  ?  If  the  title  does  not  pass  at  the  time  of  the 
sale  upon  delivery,  when  does  rt  pass  ?  Does  it  remain  for-* 
ever  in  the  vendor,  or  in  nvhibust  What  definite  act  is 
essential  to  pass  it  afterwards  ?  Will  mere  delay  to  rescind 
affirmatively  pass  the  title,  per  se  ?  At  what  precise  moment 
thereafter  is  the  title  of  the  vendor  divested  ?  When  can  it  be 
said,  with  certainty,  that  the  one  has  parted  withy  and  the 
other  acquired^  the  title  ?  It  is  far  better  to  hold,  I  think, 
the  general  naked  title  passes  by  delivery^  subject  to  the 
right  of  re8ci88ion  and  revocation,  until  the  property  is  changed 
or  transferred  to  an  innocent  holder.  This  is  a  simple  rule 
andeasyofappUcation.  If  these  views  are  correct,  the  plain- 
tiff  in  this  case  had  the  election  to  rescind  the  contract  of 
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sale  and  reclaim  the  property  when  they  assumed  the  right  to 
do  80.     (4  PaigCy  537.) 

This  election^  when  distinctly  and  definitely  made^  cancels 
the  contract  in  totOy  (if  the  plaintiff  was  right  in  his  assump- 
tion of  the  fraud)  and  restores  the  plaintiff  to  his  original 
title  as  general  owner  of  the  property.    It  puts  an  entire 
and  absolute  end  to  the  contract,  to  the  same  effect  as  if  no 
contract  had  been  made,  and  leaves  the  parties  in  their  orig- 
inal position  in  respect  to  the  title.    If  nothing  had  been 
received  by  the  plaintiff  in  this  action  towards  the  purchase 
of  the  goods  in  question,  the  case  would  be  free  ftom  difEL- 
culty.    In  such  case  notice  of  the  election  to  rescind  the 
contract  and  sale,  with  a  demand  of  the  property,  would 
have  entitled  them  to  reclaim  it  of  any  person  who  mi^t 
have  it  in  possession ;  but  he  cannot  reclaim  it  without  such 
notice  and  demand.    In  Tallnum  v.  Turck,  (26  Barb.  167,) 
it  was  held  that  replevin  lay  against  an  assignee,  without  a 
demand.    The  case  is  not  frdly  reported,  and  it  may  in  its 
facts  have  presented  a  case  of  a  tortious  tdhing;  if  so,  it 
was  rightly  decided.    But  it  is  a  frmdamental  mistake,  in 
my  opinion,  to  hold  that  there  is  a  tortious  taking  in  these  / 
cases  of  fraud  where  the  property  is  absolutely  delivered,  ! 
freely  and  intentionally,  in  pursuance  of  an  express  contract . 
of  sale ;  and  much  more  so  that  an  assignee  or  innocent  i 
bailee,  or  other  person  receiving  such  property  by  delivery ,  I 
without  personal-  complicity  with  the  fraud,  can  be  liable  to ; 
an  action  for  such  property  as  for  a  conversion  thereof,  with-  \ 
out  a  demand.    I  think  the  rule  is  clearly  otherwise,  and '' 
that  it  may  be  stated  as  a  proposition  xmiversally  true,  that . 
no  man  can  be  subjected  to  an  action  in  respect  to  personal 
property  in  his  possession,  received  by  delivery,  without  per- 
sonal wrong  on  his  part,  until  he  has  refused  to  deliver  it, 
upon  a  lawfrd  demand,  to  the  true  owner.     (Morris  v.  BeoD- 
ford,  18  N.  T.  Bep.  552.    Ely  v.  Ehle,  3  Hill,  348  and  360. 
ZrCovast.  506.    FuUer  v.  Lewis,  13  How.  219.)    But  in  this 
case  a  rescission  of  the  contract  could  not  be  made  upon  such 


Ig2  CASES  m  THE  SUPREME  COURT. 

BteTeziB  9.  Hyde. 

easy  tenrus.  A  party  desirous  of  rescinding  a  contract^  as 
Judge  Cowen  says,  in  Voorhees  v.  Farl,  (2  Hillj  293,) 
'^  must  do  so  in  toto.,  and  cannot  hold  on  to  any  part."  While 
the  plaintiffs  in  this  case  practically  have  admitted  this  to  be 
the  rule,  by  the  tender  they  made  before  the  commencement 
of  the  suit;  at  the  trial  they  yirtually  repudiated  it  and 
deny  its  correctness  now,  so  far  as  to  claim  to  hold  on  to 
the  $3534.41  cash  received  ly  them  on  the  purchase  to  in- 
demnify them  for  the  goods  sold  by  Joslin.  It  appears  that 
the  defendants  not  only  did  not  keep  the  tender  good,  but 
that  they  refused  to  produce  the  money,  at  the  trial,  upon 
demand  of  the  defendants  then  and  there  made,  and  upon 
their  offer  to  relinquish  all  claim  to  the  goods  replevied.  This 
was  the  precise  case  in  Wheaton  v.  Bakery  (14  Barb.  594,) 
where  166  stoves  were  sold  and  part  of  the  price  paid  in  the 
notes  of  third  persons.  The  vendee  sold  66  of  the  stoves  be- 
fore the  vendor  elected  to  rescind,  when  he  did  not  tender  the 
notes  received  nor  produce  them  on  the  trial,  but  claimed  the 
right  to  retain  them  to  indemify  himself  for  the  stoves  sold. 
The  court  held  that  this  was  inadmissible,  and  that  the  con- 
tract was  not  rescinded.  In  Voorhees  v.  Early  (2  Hilly  288,) 
the  plaintiff  purchased  220  barrels  of  flour ;  55  proved  bad, 
and  they  offered  to  return  them,  BAd  demanded  back  the  pur- 
chase money.  The  court  held  that  they  must  rescind  in  totOy 
and  could  not  affirm  the  contract  in  part  and  rescind  in  part 
Bo  in  The  Matteawan  Oo,  v.  Bentlet/y  (13  Barb,  641,)  ma- 
chinery was  sold  for  $1283.37,  part  of  the  price  paid,  and 
the  vendor  claimed  to  rescind  and  recover  the  balance  with- 
out offering  to  retum  the  money  received.  This,  it  was  held, 
could  not  be  done.  A  different  rule,  and  one  in  conflict  with 
this  case,  was  held  in  Ladd  v.  Moorey  (3  Sandf,  589,)  where 
a  plaintiff  who  sold  goods  for  $480,  and  received  $200  cash 
in  hand,  was  allowed  to  recover  in  trover  of  the  firaudulent 
vendee  for  the  balance  of  the  purchase  money  as  upon  a  re- 
scission of  the  contract.  This  case  did  equity  between  the 
parties,  but  it  rests  upon  no  principle.    The  contract  clearly 
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-was  not  rescinded^  and  could  not  be  while  the  plaintiff  kept 
the  $200  in  hand.  It  was  virtually  affirmed,  so  far  as  re- 
lates to  this  $200,  and  rescinded  for  the  balance.  Some  ex- 
cuse was  made  for  not  tendering  the  $200  before  the  com- 
mencement of  the  suit,  but  I  see  none  for  not  producing  it  at 
the  trial. 

If  we  are  right  in  the  view  that  a  tender  to  Joslin,  or  to 
his  assignee,  was  necessary  in  this  case,  to  effectuate  a  rescis- 
sion of  the  contract,  I  cannot  see  upon  what  principle  it  can 
be  maintained  that  the  plaintiff  need  not  keep  the  tender 
good,  and  was  not  obliged  to  produce  the  notes  and  money 
received,  on  the  trial.  I  think  they  might  have  brought  them 
into  court  before  trial,  as  was  done  in  Stewart  v.  Austin^ 
(1  Mete,  557,)  but  when  they  refused  to  produce  them  at  the 
trial,  I  do  not  see  how  the  action  could  be  further  maintained. 
In  these  cases  of  the  rescission  of  contracts  by  the  acts  of  the 
parties,  the  party  seeking  to  rescind  acts  upon  his  strict  l^al 
rights,  and  there  is,  as  we  have  seen,  no  rule  which  allows 
him  to  keep  back  any  part  of  the  consideration  received.  It 
may  be  that  Joslin,  in  this  case,  had  sold  more  of  these  goods 
in  value  than  the  amount  of  the  money  received  by  the  plain- 
tiff, but  on  the  rescission  of  the  contract  the  title  of  the  goods 
unsold  became  and  was  reinvested  in  the  plaintiff  and  the  title 
to  the  money  in  the  defendants  or  Joslin ;  and  I  know  of  no 
way  of  adjusting  the  equities  between  the  parties,  on  the  trial 
of  an  action  at  law,  or  of  making  equitable  terms  at  the  circuit, 
on  the  trial  of  an  action  of  replevin  for  the  goods.  If  the  action 
had  been  one  in  equity ^  the  plaintiff  seeking  a  rescission 
through  the  action  of  the  court  and  offering  to  do  equity,  the 
court  would  be  called  upon  to  take  into  consideration  the 
situation  of  the  property,  the  amount  thereof  sold  by  JosUn, 
and  the  amount  of  consideration  received  by  the  plaintiff,  and 
could  have  done  complete  justice  to  the  parties  upon  the 
whole  case  and  in  view  of  all  its  circumstances.  But  I  can 
see  no  way  to  adjust  such  equities  at  law,  or  to  do  complete 
justice  to  parties  in  a  case  like  this,  when  part  of  the  goods 
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are  sold  and  part  paid  for.  When,  therefore,  the  plaintiffs 
refused,  on  the  trial,  to  make  full  restitution  of  all  they  had 
received  towards  the  purchase  of  the  goods,  I  can  see  no  other 
course  that  could  have  been  taken  at  the  circuit,  except  for 
the  court  to  order  a  nonsuit.  The  nonsuit  was  moved  upon 
this  ground  among  others,  and  although  it  was  not  put  upon 
this  express  ground,  it  must  nevertheless  be  sustained,  as  the 
point  was  distinctly  made.  If  a  nonsuit  is  right  upon  any 
of  the  grounds  urged  at  the  trial,  or  otherwise,  it  cannot  be 
set  aside. 
A  new  trial  should  therefore  be  denied. 

[MoNBOB  GiNBBAjb  Tbbk,  March  6,  1860.    WdUs^  SmUh  and  Jo&fwon, 
Jiutioes.] 
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BiOHABD  P.  Barker,  adm'r,  &c.  and  Elijah  T.  Barker, 

V8,  Julia  A.  Crosby  and  others. 

a  testator,  by  the  eighth  section  of  his  win,  directed  his  ezecntors  to  collect 
and  pay  orer  to  his  son  Peter,  for  his  maintenance,  the  net  income  of  two 
honsee  and  lots  in  the  city  of  New  York,  No.  17  Elm  street,  and  the  honse 
at  the  comer  of  Mulberry  street,  daring  his  natural  life ;  and  to  invest,  on 
mortgage  on  real  estate,  $8125,  and  pay  the  income  to  Peter  in  the  same 
manner.  At  the  death  of  Peter,  leaving  lawjtal  issue,  the  testator  gave  the 
money  and  real  estate  to  them ;  and  for  want  of  such  issue  he  bequeathed 
the  said  share  to  the  surviving  sons  and  daughters  of  the  testator,  share  and 
share  alike.  The  testator  then  stated  it  to  be  his  will  that  in  the  event  of 
the  death  of  Peter,  without  issue^  his  share  should  came  back  to  ike  lawful 
issue  of  the  testator,  and  be  distributed  as  above  directed,  and  not  be  sub* 
Ject  to  the  claims  of  Peter's  creditors.  The  twelfth  section  of  the  will  di- 
rected that  such  property  as  was  directed  by  the  will  to  come  back  to  the 
estate,  should  be  divided  equally  among  the  sons  and  daughters  of  the  tes- 
tator ;  that  all  sums  that  Peter  and  £l\jah  might  become  entitled  to  receive 
under  the  will  should  be  investod  by  the  executors  on  bond  and  mortgage, 
and  the  interest  be  paid  to  them;  and  that  at  their  death  the  amount 
should  be  paid  to  their  issue ;  but,  Ailing  issue,  that  the  same  should  be 
paid  to  the  surviving  children  of  the  testator,  share  and  share  alike.  The 
14th  section,  whereby  the  testator  disposed  of  the  residue  of  his  estate 
equally  among  all  his  children,  contained  the  same  provision  as  to  oC  swns 
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ofmomBy  to  which  Peter  and  Eiyah  might  become  entitled,  in  any  way, 
nnder  the  will.  By  the  18th  section,  the  testator  directed  his  executors  to 
eell  and  convey  in  fee  all  his  real  estate,  not  thereinbefore  devised,  as  well 
as  SQch  reed  &gkUe  as  might  come  back  to  his  estaie,  and  to  sell  all  personal 
property  not  thereinbefore  devised,  and  to  apply  the  avails  thereof,  with  his 
money  at  interest  and  on  hand,  for  the  payment  of  the  legacies  before 
named.  Peter  died  in  1846,  without  issue,  leaving  six  brothers  and  sisters 
surviving  him;  one  sister,  S.,  having  died  before  him.  The  executors  sold 
the  real  estate  and  converted  it  into  cash.  It  did  not  appear  whether  there 
were  any  unpaid  legacies  under  the  will,  at  the  time  the  real  estate  was  sold. 

Mdd,  1.  That  there  was  no  authority  in  the  executors,  under  the  will,  to 
sell  the  real  estate  named  in  the  eighth  section ;  and  that  there  was  not, 
therefore,  a  conversion  of  that  real  estate,  by  the  testator,  into  personal 
estate. 

2.  That  on  the  death  of  Peter,  ElQah  took  a  vested  interest  in  one-sixth  part 
of  the  real  estate  mentioned  in  the  eighth  section  in  fee ;  and  that  if  the 
same  had  been  sold  by  the  executors,  and  Eiyah  had  affirmed  or  should 
choose  now  to  affirm  the  sale  thereof,  he  was  entitled  to  one-sixth  part  of 
the  proceeds,  in  possession. 

8.  That  SlQah  was  also  entitled  to  one-sixth  of  the  share  of  his  brother  Pe- 
ter in  the  proceeds  of  the  real  estate  set  apart  by  the  sixth  section  of  the 
will  ibr  flarah,  who  had  since  died  without  issue ;  the  real  estate  set  apart 
for  her  falling  into  the  residue  of  the  testator's  estate,  and  Peter  as  well  as 
Elijah  and  the  other  children  of  the  testator  deriving  title  to  their  respect- 
ive shares  by  virtue  of  the  14th  sectaon  of  the  will,  and  not  as  heirs  of 
Sarah. 

4.  That  the  interest  of  Biyah  in  the  share  of  Peter,  in  the  real  estate  sot 
apart  by  the  will  for  the  use  of  Sarah,  vested  in  Eiyah  absolutely,  on  the 
death  of  Peter,  freed  from  any  restraint  on  the  power  of  alienation ;  and 
that  the  one-seventh  of  the  real  estate  set  apart  for  Sarah,  or  the  proceeds 
thereof,  which  passed  to  El^ah  under  the  will,  in  his  own  right,  still  re- 
mained in  the  hands  of  the  executors,  legally  subject  to  the  restraint  upon 
its  alienation  as  provided  by  the  will. 

6.  And  that  the  same  rule  applied  to  the  share  of  Elijah  in  the  real  estate 
imrchased  by  the  executors  under  the  directions  of  the  will  for  the  use  of 
J.  B.jnn. 

7.  That  the  sum  of  |8125,  embraced  in  the  share  of  Peter,  under  the  will,  was 
controlled  by  the  12th  and  14th  sections,  in  respect  to  the  right  of  Elijah  to 
receive  the  possession  of  his  share  thereof  on  the  death  of  Peter  without 
issue. 

ACTION  for  the  conBtraction  of  a  will^  and  the  detennina- 
tiozi  of  the  rights  of  the  parties  under  the  same. 
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Tho8.  H.  Bodmanj  for  the  plaintiflfe. 
M.  S.  BidweUy  for  the  defendants. 

Lbokabd,  J.  The  complaint  asks  for  the  detennination 
of  the  rights  of  the  plaintiff  Elijah  T.  Barker,  under  certain 
provisions  of  the  will  of  his  late  father  James  Barker. 

The  testator  died  in  1843,  leaving  eight  children  surviving 
him,  for  each  of  whom  he  made  a  distinct  and  separate  pro- 
vision, as  weU  as  for  his  widow  who  stiU  survives. 

The  principal  question  argued  at  the  hearing,  and  insisted 
on  by  the  plaintiffs,  refers  to  the  devise  in  favor  of  Peter  G. 
Barker,  provided  for  in  the  eighth  section  of  the  will.  This 
section  directs  the  executors  to  collect  and  pay  over  to  Peter 
for  his  maintenance  the  net  income  of  two  houses  and  lots  in 
the  city  of  New  York,  No.  17  Elm  street,  and  the  house  at  the 
comer  of  Mulberry  street,  during  his  natural  life,  and  to  in- 
vest on  mortgage  on  real  estate  $3125,  and  pay  the  income 
to  Peter  in  the  same  manner.  At  the  death  of  Peter,  leaving 
lawful  issue,  the  testator  gives  the  money  and  real  estate  to 
them ;  and  for  want  of  such  issue,  he  bequeaths  the  said 
share  to  the  surviving  sons  and  daughters  of  the  testator, 
share  and  share  alike.  The  testator  then  explains  that  it  is 
his  will,  that  ia  the  event  of  the  death  of  Peter,  without 
issue,  the  share  of  Peter  shall  come  hack  to  the  lawful  issue 
of  the  testator,  and  be  distributed  as  above  directed,  and  not 
be  subject  to  the  claims  of  Peter's  creditors. 

Peter  died  in  1846,  without  issue,  leaving  six  brothers  and 
sisters  surviving  him,  one  sister,  Sarah,  having  died  before 
him.  It  is  insisted  by  the  defense  that  the  interest  of  the 
plaintiff,  Elijah  T.  Barker,  in  the  sha;re  of  his  deceased  broth- 
er, is  controlled,  in  respect  to  the  possession  thereof,  by  the 
subsequent  sections  of  the  will  to  which  I  shall  now  refer. 

The  twelfth  section  directs  that  such  property  as  is  di- 
rected by  the  will  to  come  back  to  the  estate^  shall  be  divided 
equally  among  the  sons  and  daughters  of  the  testator ;  all 
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aum8  that  Peter  and  Elijah  may  become  entitled  to  reoeiye 
imder  the  wiU,  shall  be  invested  by  the  execntors  on  bond 
and  mortgage,  and  the  interest  shall  be  paid  to  them,  and  at 
their  death  the  amount  shall  be  paid  to  their  issue,  but  fail- 
ing issue,  the  same  shall  be  paid  to  the  surviving  children  of 
the  testator,  share  and  share  alike.  The  fourteenth  section, 
whereby  the  testator  disposes  of  the  residue  of  his  estate 
^ually  among  all  his  children,  contains  the  same  provision 
as  to  0^2  sums  of  money  to  which  Peter  and  Elijah  may  be- 
come entitled  in  any  way  under  his  will.  There  can  be  no 
doubt  that  the  sum  of  $3125,  embraced  in  the  share  of  Peter, 
under  the  will  of  his  &ther,  is  controlled  by  the  twelfth  and 
fourteenth  sections,  in  respect  to  the  right  of  Elijah  to  re- 
ceive the  possession  of  his  share  thereof  on  the  death  of  his 
brother  Peter  without  issue,  but  how  is  it  in  regard  to  the 
real  estate  belonging  to  Peter's  share  situate  in  Elm  and 
Mulberry  streets  ? 

The  proof  shows  that  the  executors  have  sold  the  real  estate 
and  converted  it  into  cash.  What  was  their  authority  for 
so  doing,  and  was  it  the  design  of  the  testator  that  this  real 
should  become  personal  estate',  in  the  contingency  of  the  death 
of  Peter  without  issue  ?  If  the  authority  to  sell,  and  the  in- 
tent so  to  convert  this  real  estate,  exists,  or  is  made  manifest 
at  all,  it  must  be  found  in  the  thirteenth  section  of  the  will. 
By  that  section  the  testator  directs  his  executors  to  sell  and 
convey  in  fee  all  his  real  estate,  not  thereinbefore  devised,  as 
well  as  such  real  estate  as  may  dome  back  to  his  estate^  and 
to  sell  all  personal  property  not  thereinbefore  devised,  and  to 
apply  the  avails  thereof,  with  his  money  at  interest  and  on 
hand,  for  the  payment  of  the  legacies  before  named. 

There  ia  no  direct  proof  whether  ther«  were  any  unpaid 
legacies  under  the  will  at  the  time  this  real  estate  was  sold. 
It  is  fiur,  I  think,  to  infer  that  the  testator  did  not  look  to 
the  undevised  remainders  in  his  real  estate,  from  which  he 
had  carved  life  estates  for  some  of  his  children,  to  make  good 
Ids  testamentary  bounty.    He  mentions  his  money  at  interest, 
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and  on  hand,  and  thisfact,  with  the  imposgibility  of  forming 
any  accurate  judgment  as  to  whether  any  thing  could  be  de- 
pended on  by  his  executors  for  the  payment  of  legacies,  to  be 
derived  from  such  remainders,  induces  me  to  believe  that  tibie 
testator  refers  to  some  other  real  estate  which  his  ^executors 
are  to  sell,  when  he  mentions  '^  real  estate  not  hereinbefore 
devised/' 

If  there  were  no  legacies  unpaid,  then  clearly  no  authority 
existed  to  sell  any  real  estate  of  the  testator,  because  there 
would  exist  no  subject  for  the  application  of  the  proceeds 
under  the  will. 

The  ninth  and  tenth  sections  contain  express  provision  for 
the  real  estate  therein  mentioned,  on  the  contingency  referred 
to,  viz:  ^^ coming  back  to  his  estate"  These  are  the  same 
words  used  in  the  twelfth  and  thirteenth  sections,  but  those 
words  are  not  found  in  the  eighth  section.  There  his  execu- 
tors are  authorized  to  sell  only  real  estate  not  before  devised, 
and  such  as  may  come  ba^k  to  his  estate^  and  the  only  direc- 
tion as  to  the  application  of  the  proceeds,  is  to  pay  legacies. 

The  eighth  section  fully  disposes  of  the  whole  title  to  the 
real  estate  therein  mentioned.  The  remainder,  after  Peter's 
life  estate,  does  not  ^^  come  back  to  the  estate  of  the  testator," 
but "  comes  back  to  the  issue  of  the  testator,"  and  is  to  be  dis- 
tributed as  "  above  directed."  A  distinct  direction  is  in  the 
eighth  Bection  previously  given  as  to  the  disposition  of  the 
remainder  pertaining  to  Peter's  share  in  the  real  estate  on 
his  death  without  issue ;  the  direction  is,  that  it  shall  go  to 
his  surviving  sons  and  daughters  or  their  issue,  share  and 
share  alike. 

The  construction  claimed  by  the  defense  is  too  inconsistent 
with  the  express  language  of  the  eighth  section  to  prevaiL 

I  think  there  was  no  authority  in  the  executors,  under  the 
will,  to  sell  the  real  estate  named  in  the  eighth  section,  and 
that  there  was  not,  therefore,  a  conversion  of  this  real  estate 
by  the  testator,  into  personal  estate.  On  the  death  of  Peter, 
the  plaintiff  Elijah  took  a  vested  interest  in  one  sixth  part 
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of  the  real  estate  mentioned  in  the  eighth  section,  in  fee,  and 
if  the  same  has  been  sold  by  the  executors,  and  Elijah  has 
affirmed,  or  chooses  now  to  affirm  the  sale  thereof,  he  is  en- 
titled to  one-sixth  of  the  proceeds  in  possession. 

Elijah  is  also  entitled  to  one-sixth  of  the  share  of  his  brother 
Peter  in  the  proceeds  of  the  real  estate  set  apart  by  the  sixth 
section  of  the  will  for  Sarah  Barker,  who  died  without  issue 
in  1844.  A  life  estate  was  devised  to  her,  with  remainder  to 
her  issue.  She  died,  however,  without  issue,  and  the  real 
estate  set  apart  for  her  fell  into  the  residue  of  the  testator's 
estate,  and  Peter,  as  well  as  Elijah  and  the  other  sons  and 
daughters  of  the  testator,  derived  title  to  their  respective 
shares  by  virtue  of  the  fourteenth  section  of  the  wiU,  and  not 
as  heirs  of  Sarah. 

Conceding  that  the  power  of  sale  mentioned  in  the  thir- 
teenth section  applied  to  this  share  of  the  real  estate  on  the 
death  of  Sarah,  and  that  it  has  been  sold,  and  the  share  of 
Peter  therein  inVested  in  the  manner  directed  by  the  four- 
teenth section  of  the  wiU,  then  so  much  of  the  estate  of  the 
testator  has  been  under  restraint,  as  to  the  power  of  aliena- 
tion for  two  lives.  That  interest  in  the  share  of  Sarah  can- 
not therefore  be  longer  subject  to  such  restraint.  By  the 
direction  of  the  will,  all  money  coming  to  Elijah  thereunder 
is  to  be  invested  for  his  use,  and  the  final  vesting  of  the  title 
of  the  share  of  Elijah  in  the  share  of  Peter  in  the  share  of 
Sarah,  would  thereby  be  further  restrained  during  the  life  of 
Elijah.  Such  continued  restraint  is  not  permitted  by  law, 
and  the  interest  of  Elijah  in  the  share  of  Peter  in  the  real 
estate  set  apart  by  the  will  for  the  use  of  Sarah  vested  in  the 
said  EUjah  absolutely  on  the  death  of  Peter,  freed  from  any  re- 
straint on  the  power  of  alienation.  The  one-seventh  of  the 
real  estate  set  apart  for  Sarah,  or  the  proceeds  thereof,  which 
passed  to  the  said  Elijah  under  the  will,  in  his  own  right, 
still  remains  in  the  hands  of  the  executors,  legally  subject  to 
the  restraint  upon  its  alienation  as  provided  by  the  said  will. 

The  same  rule  last  mentioned  applies  to  the  share  of  Eli- 
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shall  invest  her  share  of  the  estate,  at  interest,  in  the  manner 
directed  by  th^will.  She  alleges  that  the  executors  have  col- 
lected all  of  the  estate  at  present  collectable,  and  n^lect  to 
put  it  at  interest,  as  required  by  the  will,  but  are  using  it  in 
their  joint  commercial  enterprises ;  that  they  have  small 
means,  and  the' estate  is  in  jeopardy;  that  all  the  debts  of 
the  deceased  have  been  paid,  and  the  executors  have  a  large 
$um  of  money  in  hand  belonging  to  the  estate. 

These  defendants  demur,  on  the  ground  that  the  court  has 
no  jurisdiction  over  foreign  executors,  or  that  the  facts  stated 
in  the  complaint  do  not  make  such  a  case  as  will  entitle  the 
plaintiff  to  invoke  the  aid  of  a  court  of  equity  against  for- 
eign executors. 

The  executors  are  not  sued  for  any  liability  of  the  deceased^ 
or  his  estate,  but  on  their  own  liability  for  the  wrongfol  use 
or  misapplication  of  the  trust  funds  which  have  come  to 
their  hands.  The  plaintiff  requires  them  to  perform  their 
own  duty  or  obligation,  not  any  liability  which  existed  against 
the  deceased  or  his  estate. 

Courts  of  equity  have  sometimes  granted  their  aid  in  be- 
half of  the  creditors  of  deceased  persons  against  foreign  ex- 
ecutors, In  such  cases  there  has  been  a  liability  or  debt  on 
the  part  of  the  deceased,  and  an  improper  neglect  of  trust 
duties  by  the  foreign  executor,  or  an  abuse  of  trust  fands. 

The  will  of  the  deceased,  and  the  liability  of  the  executors, 
are  to  be  judged  only  according  to  the  law  of  Nicaragua. 
But  whut  reason  is  there  to  suppose  that  the  law  of  Nica- 
ragua would  not  require  these  executors  to  invest  the  trust 
moneys,  after  the  payment  of  the  debts  of  ^he  deceased,  ac- 
cording to  the  directions  of  the  wiU  ?  The  presumption  is 
certainly  in  favor  of  such  a  claim.  The  defendants  are 
alleged  to  be  now  residing  in  New  York.  Possibly  they  will 
not  again  go  within  the  jurisdiction  of  Nicaragua.  Will 
they  thus  claim  a  perpetual  exemption  from  the  performance 
of  their  duty? 

The  defendants  urge  that  no  proceedings  have  been  taken 
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before  the  eurrogate  here.  None  are  necessary.  The  estate 
of  the  deceased  has  been  collected.  There  is  no  interventioii 
of  executors  for  that  purpose  required.  There  are  no  debts 
owing  from  the  estate,  and  none  owing  to  the  estate  here. 
No  letters  of  administration  here  are  necessary  to  call  these 
executors  to  account ;  for  the  fiinds  in  their  hands  are  not 
imadministered  assets.  The  claim  here  is  for  a  breach  of 
duty  which  the  defendants  have  committed,  whereby  the 
plaintiff  is  aggrieved. 

The  defendants  have  the  right  to  claim  the  benefit  of  the 
laws  of  Nicaragua,  but  there  is  no  reason  to  suppose  that 
that  state  does  not  compel  trustees  and  executors  to  fulfill 
their  duties. 

The  obligation  of  foreign  executors  to  the  devisees  or  leg- 
atees under  the  will  of  a  deceased  pooson  domiciled  abroad, 
after  the  debts  of  the  deceased  party  have  been  satisfied, 
offers  no  better  reason  for  immunity  from  the  process  and 
judgments  of  courts  of  equity  in  other  countries,  for  their 
wrongful  dealings  with  the  trust  frmds,  than  the  case  of  trus- 
tees appointed  by  deed  in  a  foreign  country  for  the  abuse  of 
their  trust.  There  is  no  exclusive  locality,  for  the  demand  of 
justice  under  such  circumstances. 

The  demurrer  is  overruled,  with  leave  to  the  defendants 
Clover  and  Matthew  J.  Glenton  to  answer  in  twenty  days^ 
on  payment  of  the  costs  of  the  demurrer. 

[Nkw  Tobk  SnaAL  Tbbx,  April  8,  I860.    Xeonoft?,  Justice.] 
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Mo  Williams  w.  Long  and  Poillon. 

A  Tendor,  who  wishes  to  resciDd  ths  contract  of  sale  or  to  hold  the  pnrchaser 
to  a  performance  on  the  day  appointed,  should  have  his  deed  prepared  and 
executed,  ready  to  be  delivered  on  the  payment  of  the  purchase  money. 

When  the  time  for  the  payment  of  the  purchase  money  is  not  an  essential  in- 
gredient in,  or  inducement  to,  the  execution  of  a  contract  of  sale  and  pur- 
chase, the  payment  or  tender  may  be  made  within  a  reasonable  time  after 
the  day  named. 

A  pnrchaser,  seeking  the  aid  of  a  court  of  equity  to  enforce  a  specific  perform- 
ance, most  apply  promptly.  If  he  slumbers  upon  his  rights  for  five  years 
after  becoming  entitled  to  a  oouTeyance,  a  specific  performance  will  not  be 
decreed,  but  he  will  be  left  to  his  remedy,  if  any  he  has,  by  an  action  for 
damages. 

rpHIS  was  an  action  brought  by  one  of  the  parties  to  an 
JL  agreement,  to  be  relieved  therefrom. 

SicJcUs  (k  Onahing,  for  the  plaintiff. 

J.  C.  LeveridgCj  for  the  defendants. 

Leonabd,  J.  The  plaintiff  brings  this  action  to  be  re- 
Heved  from  an  agreement  between  himself  and  the  defendant 
Long,  for  the  sale  of  a  lot  of  land  at  the  comer  of  Broadway 
and  67ih  stretet,  made  March  9th,  1651,  which  the  defendant 
Long  assigned  to  the  Messrs.  Poillon,  and  which  was  recorded 
April  5th,  1851,  and  is  a  cloud,  as  the  plaintiff  alleges,  upon 
his  title,  and  prevents  him  from  improving  or  selling  his  lot. 
He  alleges  that  he  has  always  been  ready  and  has  offered  to 
perforin  the  agreement  on  his  part,  but  the  defend^^ts  n^lect 
and  refuse.  The  defendants,  admitting  the  agreement,  as- 
signment and  record,  deny  the  other  facts  on  which  the  plain- 
cliff  claims  relief.  The  Messrs.  Poillon  allege  a  tender  of 
perfonnance  and  a  continued  readiness  on  their  part,  and  de- 
mand a  specific  performance.  The  allegations  constituting 
a  counter-claim  are  all  put  at  issue  by  the  plaintiff's  reply. 

The  plaintiff,  and  the  defendants,  except  Long,  who  claims 
no  interest  in  the  question,  have  respectively  been  examined 
as  witnesses  in  their  own  behalf,  and  they  are  entirely  at 
variance  in  respect  to  tenders  and  offers  of  performance  which 
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the  defendants  Cornelius  and  Alexander  C.  Poillon  claim  to 
have  been  made  by  them  to  the  plaintiff.  It  is  not  disputed, 
however,  that  the  plaintiff  was  notified,  at  his  residence,  on 
the  premises  in  question,  on  behalf  of  these  defendants,  to 
attend  at  the  office  of  their  attorney  on  the  day  appointed 
for  the  consummation  of  the  agreement,  for  the  purpose  of 
carrying  it  into  effect ;  and  that  the  plaintiff,  with  his  wife, 
did  attend  at  the  place  requested,  with  a  deed  of  the  prem- 
ises duly  prepared  and  ready  for  execution,  between  the  hours 
of  two  and  three  o'clock  P.  M.  on  that  day.  That  the  de- 
fendant Alexander  0.  Poillon  met  the  plaintiff  there  shortly 
after  three  o'clock  P.  M.  and  that  the  plaintiff  showed  him 
the  deed,  to  which  no  objection  was  made,  and  declared  him- 
self ready  to  execute  it,  together  with  his  wife,  and  to  deliver 
it  when  he  saw  the  money  which  was  to  be  paid  to  him. 
That  the  defendant  Alexander  C.  Poillon  showed  the  plain- 
tiff  acheckon  abankin  this  city  for  the  amount  due,  and 
offered  to  deliver  it  in  payment ;  that  the  plaintiff  refhsed  so 
to  receive  it,  and  insisted  upon  payment  in  money.  That  the 
plaintiff,  by  agreement  with  the  said  Alexander  C.  Poillon, 
waited  at  the  house  of  a  friend  who  resided  near  the  said 
office,  in  company  with  his  wife,  till  about  nine  o'clock  P.  M. 
to  receive  the  money  due  him,  and  to  execute  and  deliver  the 
said  deed.  That  the  attorney  of  the  said  defendants,  during 
the  evening,  offered,  on  their  behalf,  to  pay  the  amount  due, 
partly  in  gold  and  partly  in  his  own  bank  check,  but  the 
offer  was  declined.  This  offer  was  made  to  the  plaintiff's 
wife,  but  the  plaintiff  was  in  an  adjoining  room,  and  the  offer 
was  probably  declined  by  his  authority.  No  other  offer  of 
performance  was  made  by  either  party,  after  the  plaintiff 
arrived  at  the  office  of  the  defendants'  attorney,  on  the  day 
when  performance  was  due  by  the  terms  of  the  contract. 

The  defendant  Cornelius  Poillon  testified,  at  the  trial,  in 
behalf  of  the  defendants,  that  at  about  half  past  eleven  o'clock 
A.  M.  of  the  day  when  the  contract  was  to  be  performed,  he 
tendered  to  the  plaintiff  the  sum  of  $1450  in  gold,  at  the 
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premiBeB  in  question,  and  demanded  a  deed  for  the  land. 
That  the  plaintiff  refnsed  the  money,  and  said  he  had  made 
up  his  mind  not  to  sell  his  land.  That  no  one  except  the 
plaintiff  and  his  ^wife,  and  he  thinks  also  two  or  three  small 
children,  were  present,  besides  himself.  The  defendant  Alex- 
ander G.  Poillon  also  testified,  at  the  trial,  in  behalf  of  the 
defendants,  that  he,  in  company  with  Mr.  Kellum,  went  to 
the  residence  of  the  plaintiff  at  the  premises  in  question,  on 
the  next  day  after  the  iQteryiew  at  the  office  of  the  defend- 
ants' attorney,  with  the  amount  due  to  the  plaintiff,  in  gold, 
or  gold  and  silver,  and  tendered  it  to  the  plaintiff  and  de- 
manded a  conveyance  of  the  land.  That  the  plaintiff  refused 
to  receive  the  money  or  make  the  deed,  because  payment  had 
not  been  made  at  tlie  time  appointed  in  the  contract.  Mr, 
Kellum  also  testifies  in  behalf  of  the  defendants  that  he  was 
present  and  saw  the  tender  last  mentioned,  but  he  did  not 
know  the  amount  tendered.  The  plaintiff,  testifying  as  a 
witness  in  his  own  behalf,  denies  the  truth  of  both  these 
statements.  He  testifies  that  he  never  saw  the  defendant 
Oomelius  Poillon  until  the  time  of  the  trial ;  that  neither 
Cornelius  nor  Alexander  ever  made  any  tender  of  payment  at 
his  residence,  at  any  time  or  in  any  manner. 

The  plaintiff  has  not  established  a  case  entitling  him  to  any 
Telie£  If  he  desired  to  rescind  this  contract,  or  to  hold  the 
defendants  to  performance  on  the  day  appointed,  it  was  his 
duty  to  have  his  deed  prepared  and  executed.  His  wife 
nojght  possibly  have  refused  to  sign  it,  as  he  had  agreed  she 
should,  and  thus  put  it  out  of  the  plaintiff's  power  to  per- 
form his  part  of  the  agreement.  This  prerequisite  to  declar- 
ing the  contract  forfeited  or  rescinded,  as  against  the.  defend- 
ants, is  wanting.  Whether  the  plaintiff  had  any  right  to 
claim  that  performance  could  not  be  demanded  by  the  defend- 
ants after  the  day  appointed  by  the  agreement,  it  is  not  neces- 
sary to  decide ;  although  I  am  of  opinion  that  the  time  of 
the  payment  was  not  an  essential  ingredient  in,  or  induce- 
jnent  to,  the  execution  of  the  contract,  and  it  might  therefore 
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be  perfonned  within  a  reasonable  time  after  the  day  named. 
{WeOa  V.  Smith,  7  Paige,  22.) 

I  consider  the  evidence  as  to  the  tender  testified  to  by  Cor- 
nelins  Poillon  as  balanced  by  the  counter  testimony  of  the 
plaintiff.  It  is  certainly  singolar  that  no  reference  was  made 
to  this  transaction,  at  the  subsequent  interview  at  the  office 
of  the  counsel  for  the  Messrs.  Poillon ;  or  that  when  an  in- 
terview had  been  appointed  to  take  place  on  the  same  day, 
at  the  office  of  their  counsel,  they  should  not  have  on  hand 
the  same  gold  with  which  the  tender  had  previously  been 
made. 

The  evidence  of  the  tender  made  by  Alexander  0.  Poillob 
on  the  next  day,  was  corroborated  by  that  of  Mr.  Eellum, 
and  this  &ct  is  to  be  assumed  as  established  in  favor  of  the 
defendants. 

The  length  of  time  which  elapsed  before  ihe  defendants 
Cornelius  and  Alexander  0.  Poillon  made  their  claim  in  court 
for  a  specific  performance  of  this  contract  has,  however,  de- 
barred them  from  the  relief  which  they  claim.  Assuming 
that  the  tender  which  was  made  by  Alexander  C.  Poillon  on 
the  third  of  June,  1851,  was  in  time,  and  gave  the  defendants 
the  light  to  the  demand  the  aid  of  a  court  of  equity  to  com- 
pel the  plaintiff  to  convey  to  them  the  land,  it  does  not  follow 
that  they  can  slumber  in  that  position  for  five  years,  to  ascer- 
tain whether  the  price  of  the  land  appreciated  or  declined,  and 
then  invoke  the  same  relief  from  a  court  of  equity.  This  re- 
lief, if  desired,  should  have  been  sought  promptly.  The  de- 
fendants must,  therefore,  take  their  remedy,  if  any,  by  an 
action  for  damages* 

There  was  no  relief  sought  by  the  complaint  in  any  man- 
ner affecting  the  rights  of  the  defendant  Long  injuriously, 
and  there  was  no  occasion  for  him  to  have  defended. 

The  complaint  and  the  counter  claim  are  therefore  dis- 
missed without  costs  to  eiiha:  party  as  against  the  other. 

[Ntfw  ToBX  SraouL  Tbbk,  April  10, 1860.    LMMurd^  Justice.] 
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Stxbn  and  others  vs.  Fisheb  and  Hahbubgeb. 

Hebxan  and  others  vs.  The  Same. 

Falkenstein  and  others  i;^.  The  Same. 

A  daiue,  In  an  assignment  of  property  \n  tmst  for  the  benefit  of  creditors, 
which  directs  the  assignee  **  to  sell  and  dispose  of  the  property  and  conTert 
it  into  money,  bat  not  upon  credit,*'  does  not  render  the  assignment  void. 

Where  a  creditor  whose  debt  is  preferred)  in  an  assignment,  holds  s^nrites  for 
the  payment  of  his  debt,  it  is  proper  that  the  assignment  should  mention 
that  &ct ;  bat  an  omission  to  refer  to  it  is  not  inconsistent  with  entire  hon- 
esty and  good  ftiith. 

THESE  suits  were  brought  for  the  purpose  of  setting  aside 
an  assignment  made  by  the  defendant  Fisher,  for  the 
benefit  of  creditors. 

Benedict  dk  BoardmaUy  iot  the  plaintiffis  Stem  and  others. 

HvU  and  Stacker ,  fbr  the  plaintiffs  Herman  and  others, 
and  Falkenstein  and  others. 

Wm.  M.  Evarts  and  B.  M.  Harrington^  for  the  defendants. 

Leonabd,  J.  The  object  of  these  actions  is  to  have  an 
assignment,  made  by  the  defendant  Fisher  to  the  defendant 
Hamburger  for  the  benefit  of  creditors,  containing  certain 
preferences  alleged  to  be  fraudulent,  declared  void.  It  is  in- 
sisted that  the  assignment  is  also  void  for  matter  apparent  on 
its  face,  under  recent  decisions  in  this  state^  The  several  com- 
plaints are  on  behalf  of  judgment  creditors,  having  execu- 
tions returned  unsatisfied. 

The  assignment  directs  the  assignee  to  ^'  sell  and  dispose 
of  the  property,  and  convert  it  into  money,  but  not  upon 
credit.^'  The  restraint  upon  the  discretion  of  the  assignee 
in  respect  to  giving  cx«dit,  it  is  insisted,  is  unlawful,  within 
the  meaning  of  the  decisions  declaring  such  instruments  to  be 
void,  where  they  authorize  the  assignee  to  sell  upon  a  credit. 

I  am  unable,  however,  to  view  the  provision  in  question  in 
that  light.  No  decision  has  as  yet  come  to  my  knowledge,  that 
interferes  with  the  right  of  the  assignor  to  direct  the  trustee 
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to  convert  the  assigned  estate  into  cask  The  words  com- 
plained of  in  this  case,  ^'  but  not  upon  credit"  fAd  nothing 
to  the  previous  direction  to  sell  and  convert  the  estate  into 
money.  In  effect  the  estate  is  to  be  got  into  cash  without 
delay.  A  direction  to  sell  on  a  credit  might  operate  to  hin- 
der or  delay  creditors,  but  it  is  not  easy  to  see  how  the  same 
argument  is  to  prove  that  the  contrary  course  would  have 
that  result.  The  words  in  question  are  unnecessary;  but 
they  do  not,  as  I  conceive,  render  the  instrument  void. 

The  preferences  complained  of  are  in  favor  of  the  defend- 
ant Hamburger  for  $1775,  and  of  G.  Rosenblatt  &  Broth- 
ers for  $900.  These  demands  are  alleged  to  be  fictitious. 
The  evidence  on  the  part  of  the  plaintiffs  raised  some  doubt 
as  to  the  good  faith  of  these  demands,  but  there  was  not,  at 
any  time  during  the  trial,  such  a  case  made  out  against  the 
defendants  as  rendered  these  suspicions  grave  certainties. 
The  evidence,  I  think,  establishes  that  the'  defendant  Ham- 
burger held  the  note  of  Fisher  for  money  loaned,  on  which 
there  was  actually  due  at  the  time  the  assignment  was  made 
$1675  for  principal  and  interest,  and  that  the  further  sum 
of  $100  was  loaned  by  Hamburger  to  Fisher,  to  relieve  his 
immediate  necessities,  just  before  the  assignment  was  executed. 

As  to  the  preference  in  favor  of  Rosenblatt  &  Brothers, 
it  is  proven  that  they  exchanged  their  note  for  $920  with 
Fisher,  which  had  not  matured  when  the  assignment  was 
made.  That  Fisher  had  obtained  a  discount  at  bank  of  his 
own  note,  having  deposited  the  said  note  of  Rosenblatt  & 
Brothers,  and  another  note  for  about  $700,  loaned  to  Fisher 
by  Btross  &  Brothers,  as  collateral  security  for  the  discount. 

When  Fisher  exchanged  notes  with  Rosenblatt  &  Broth- 
ers, or  shortly  thereafter,  he  deposited  with  them,  as  security 
for  the  payment  of  his  own  note  to  them,  certain  business 
paper  to  the  amount  of  $814,  which  had  not  matured  at  the 
time  the  assignment  was  executed.  No  reference  was  made 
to  these  securities  in  the  assignment. 

The  debt  due  to  Hamburger  was  not  entered  on  Fisher^s 
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account  books,  and  this  circumBtance,  together  with  some 
whispering  between  Fisher  and  Hamburger  in  respect  to  the 
loan  of  $100,  induced  the  clerk  of  Fisher,  who  was  princi- 
pally relied  on  by  the  plaintiffs  to  prove  the  case  for  them, 
to  suspect  the  good  faith  of  the  preference.  This  clerk  also 
knew  that  Bosenblatt  &  Brothers  had  security  for  the  pay- 
ment of  the  note  for  $920  to  the  extent  of  $814,  and  the 
preference  of  the  sum  mentioned  in  the  assignment  in  their 
favor  without  any  reference  to  the  securities  which  they  held, 
afforded  also  some  reasonable  grounds  for  suspicion  as  to  the 
nature  of  this  transaction.  It  would  have  been  a  very  proper 
course  for  the  assignment  to  have  mentioned  the  securities 
held  by  Bosenblatt  &  Brothers,  which  would  have  discharged 
the  preference  in  their  favor,  if  paid.  It  is  not,  however, 
inconsistent  with  entire  honesty  and  good  faith  to  have  omit- 
ted any  reference  to  the  subject.  The  securities  were  not 
certain  to  be  paid,  but  if  they  were  paid,  the  debt  was  extin- 
guished to  that  extent  If  they  were  not  paid,  Bosenblatt 
&  Brothers  were  justly  entitled  to  payment  out  of  the  as- 
signed estate. 

There  does  not  appear  to  have  been  any  act  or  declaration 
of  Fisher  or  of  Bosenblatt  &  Brothers,  showing  an  intent  to 
collect  the  securities,  and  also  to  hold  the  preference.  There 
was  no  concerted  action  between  the  parties  previous  to  the 
assignment,  as  would  probably  have  been  the  case  had  the 
parties  designed  to  defraud.  The  carelessness  with  which 
tiie  assignment  was  prepared  and  executed  as  between  the  de- 
fendants, in  respect  to  this  preference  and  the  securities  which 
Bosenblatt  &  Brothers  held,  gave  rise  to  reasonable  doubts 
on  the  part  of  creditors  as  to  the  good  faith  of  the  parties,  and 
sufficiently  justifies  the  appeal  to  the  court  to  make  inquiry 
as  to  the  alleged  fraud,  and  warrants  a  denial  of  costs  to  the 
defendants  on  dismissing  the  complaints  in  these  actions. 

The  complaints  are  therefore  dismissed  without  costs  to 
either  party  as  against  the  other. 

[Nbw  Yobk  Spboiazi  Tksk,  April  27, 1860.    Leottard,  Jiutloek] 
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Prooeedings  nippUinent&ry  to  execution  caxmot  be  bad  ilpoa  an  execution 
issued  by  a  county  clerk,  on  a  Justice's  judgment  for  less  than  |26,  of  which 
a  transcript  has  been  filed  in  the  county  clerk's  office. 

APPLICATION  at  cliaiubeiB  for  an  order  Bttpplementary 
lo  executioiu 

N.  P.  Hinmany  for  application. 

Peokham,  J.  This  is  an  application  for  a  Bupplementary 
order  upon  an  execution  issued  by  a  county  clerk  upon  a 
justice's  judgment  for  less  than  $25,  a  transcript  thereof 
having  been  filed.  Section  248  of  the  code  of  1848  enacted 
that  "  whenever  an  execution  against  property  of  the  judg- 
ment debtor  issued  to  the  sheriff  of  the  county  where  he  re- 
sides, or,  if  he  reside  out  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment  roll  is  filed,  shall  be  returned 
unsatisfied  in  whole  or  in  part,  the  judgment  creditor  may 
obtain  an  order,  &q," 

By  the  provisions  of  the  revised  statutes  it  was  made  the 
duty  of  a  justice  of  the  peace,  on  the  demand  of  any  person, 
in  whose  favor  he  shall  have  rendered  judgment /or  above 
twenty-five  doUarSy  exclusive  of  costs,  to  give  a  transcript  of 
such  judgment.  The  next  section  makes  it  the  duty  of  the 
clerk  to  file  the  transcript,  and  enter  a  judgment  thereon, 
and  makes  that  judgment  of  the  same  force,  as  if  rendered  in 
a  court  of  common  pleas.  (2  JB.  B.  247, 8,  §§  128, 129.)  If 
the  first  section  applied  to  a  justice's  judgment,  it  will  be  per- 
ceived that  no  proceedings  of  this  character  could  be  had 
thereon,  where  the  judgment,  exclusive  of  costs,  did  not  ex- 
ceed $25,  as  no  transcript  was  authorized  of  any  other.  But 
it  has  been  supposed  that  a  change  in  that  respect  worked  a 
change  also  in  the  power  to  take  supplementary  proceedings. 

In  1849  the  legislature  enacted  that  a  justice  should  ^'  give 
a  transcript  of  a  judgment,  without  reference  to  the  amotmt^ 
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and  from  the  time  of  its  docket  it  should  be  a  judg- 
ment of  the  county  court/'  It  also  provided  for  filing  a 
transcript  of  that  judgment  in  any  other  county,  with  the 
like  effect,  &c.  thereon;  ^'but  no  such  judgment  for  a  less 
sum  than  $25  shall  be  a  hen  upon,  or  enforced  against,  real 
estate/'  (3  B.  8.  5th  ed,  p.  496,  §  63.)  This  alteration  had 
reference  solely,  and  it  was  its  single  purpose,  to  enable  a 
creditor  for  less  than  $25,  on  a  justice's  judgment,  to  issue 
execution  against  the  debtor's  personal  property  to  any  county 
in  the  state,  where  a  transcript  thereof  was  filed,  or  a  tran- 
script of  the  docket  thereof  was  filed,  without  being  com- 
pelled to  recover  a  judgment  again  in  a  justice's  court. 

By  section  292  of  the  code  of  1849,  it  is  provided  that 
*^  when  an  execution  against  property  of  the  judgment  debtor, 
or  of  any  one  of  the  several  debtors  in  the  same  judgment, 
issued  to  the  sheriff  of  the  county  where  he  resides,  or  has  a 
place  of  business,  or,  if  he  do  not  reside  in  the  state,  to  the- 
Bheriff  of  the  county  where  a  judgment  roU  or  a  tranacript  of 
a  justice's  judgment  for  $25,  or  upwards,  exclusive  of  costs, 
is  filed,  is  returned  unsatisfied  in  whole  or  in  part,  the  judg- 
ment creditor  is  entitled  to  an  order  "  supplementary,  &c. 
This  is  the  only  section  that  speaks  in  terms  of  supplemen- 
tary proceedings  being  taken  for  the  collection  of  judgments 
of  a  justice's  court,  and  it  gives  authority  therefor  only  where 
the  judgment,  exclusive  of  costs,  exceeds  $25.  The  reference 
to  the  transcript  of  a  judgment  in  this  section  is  not  to  show 
the  kind  of  judgment  as  against  a  non-resident  debtor,  upon 
which  the  creditor  could  take  proceedings,  but  the  kind  of 
judgment  generally,  on  which  relief  of  this  character  could 
be  had.  The  amount  of  the  judgment  is  repeated  for  greater 
caution.  This  section  has  been  supposed  to  allow  proceed- 
ings supplementary  against  our  own  citizens,  upon  a  justice's 
judgment  for  any  amount  whatever,  but  against  non-resi- 
dents only  where  it  exceeded  $25,  exclusive  of  costs.  Though 
this  might  be  in  accordance  with  the  technical  reading  of  this 
section,  it  does  not  at  all  comport  with  the  spirit  of  the  act. 
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It  would  make  the  legislature  of  1849  do  what  no  other  leg- 
ifilatiYe  body  ever  did  before  or  since,  viz.  give  more  rigor- 
ous and  harsh  remedies  against  its  own  citizens  than  against 
non-residents.  There  is  no  reason  for  any  distinction  at  all, 
certainly  none  for  one  so  absurd.  It  is  not  necessary,  to 
bring  a  subject  within  the  purview  of  a  statute,  that  every 
particular  #f  its  language  should  apply  to  it,  provided  the  in- 
tent to  embrace  it  is  clear.  {Spraker  v.  Cooky  16  N.  T.  B, 
567;  and  see  OlcoU  v.  The  Tioga  Rail  Road  Co.,  20  id.  210.) 

Before  the  session  of  1849,  it  is  conceded  that  no  proceed- 
ings supplementary  could  be  had  on  a  justice's  judgment, 
unless  the  amount  thereof  was  over  $25.  The  legislation 
of  1849,  taken  together,  gave  no  further  remedy.  The  rea- 
son, doubtless,  was  the  same  as  that  forbidding  the  sale  of 
real  estate  on  judgments  for  less  than  $25  from  justice's 
courts,  viz :  that  the  costs  of  each  proceeding  would  be  too 
great  for  the  amount  involved — ^the  same  reason  that  forbade 
relief  on  a  judgment  for  less  than  $100  in  the  old  court  of 
chancery.  Though  it  was  said  to  be  beneath  the  dignity  of 
the  latter  court  to  notice  such  small  controversies. 

This  application  is  denied. 

[At  CHAKBBB0,  Albany,  June,  1860.    Peekham^  Jaatioe.] 


tToHN  WALtoN  v^.  Ellen  M.  Walton. 

Where  a  hnsbmnd,  by  bis  complaint,  demands  Judgment  against  bis  wife  for  a 
separation  from  bed  and  board  for  ever,  without  asking  for  any  other  relief, 
or  for  relief  generally,  if  it  appears  from  the  facts  stated  in  the  complaint 
that  the  plaintiff  is  not  entitled  to  a  judgment  for  separation  from  bed  and 
board,  he  cannot,  upon  a  demurrer  to  the  complaint  for  insufficiency,  have  a 
decree  declaring  the  marriage  contract  Toid ;  notwithstanding  the  complaint 
contains  allegationB  which,  if  proved,  would  have  authorized  such  a  decree 
upon  a  proper  prayer. 


D 


EMUBBEB  to  complaint 
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27.  D.  Field,  for  the  plaintifSs. 

Brovm,  Hall  <k  Vanderpod,  for  the  defendiuits. 

SuTHEBL  AND^  J.  The  plaintiff  by  the  complailit^  demandB 
jadgment  for  separatioii  firom  bed  and  board  for  erer.  There 
is  in  the  complaint  Ho  demand  for  relief  generallf^,  or  for  any 
other  reUef  than  judgment  of  sepanition  from  bed  and  board. 

It  is  ahnoflt  too  plain  for  discussion,  that  the  plaintiff,  on 
the  facts  stated  in  the  complaint,  is  not  entitled  to  the  jadg- 
ment of  separation  from  bed  and  board.  He  asks  for  such 
judgment  on  the  ground  that  the  conduct  of  the  defendant, 
since  his  marriage  with  her,  has  been  such  as  to  render  it  un- 
safe and  improper  for  him  longer  to  cohabit  with  her.  I 
said,  in  the  case  of  Auld  v.  Auldy  decided  by  me  at  special 
term,  in  September,  1859,  that  to  authorize  a  decree  of  sep- 
aration for  cruel  and  inhuman  treatment,  "the  proofs  should 
show  either  actual  bodily  Tiolence,  or  such  conduct,  acts,  or 
threats,  on  the  part  of  the  husband,  as  might  render  it  un- 
safe for  the  wife  to  continue  to  cohabit  with  him ;  and  that 
the  word  unsafe,  as  used  in  the  statute,  (3  U,  8,  5th  ed, 
237,  238,  §  64,)  has  reference  to  bodily,  personal  injury  or  vio- 
lence and  physical  health,  as  distinguished  from  mere  men- 
tal suffering  or  wounded  sensibilities ;"  citing  as  authorities 
for  the  proposition,  Bishop  on  Mar.  and  Biv.  §§  454,  459 ; 
WhispeU  V.  Whispell,  (4  Barb.  217;)  Mason  v.  Mason,  (1 
Edw,  Ch.  278.) 

The  proofs  to  establish  the  bodily  violence  or  apprehend- 
ed danger,  should  at  least  be  as  strong,  when  the  husband 
is  the  complainant,  as  when  the  wife  is  the  complainant. 
Section  65  of  the  statute  (3  B.  S.  238)  says,  that  the 
complaint  in  such  case  shall  specify  particularly  "  the  na- 
ture and  circumstances  of  the  complaint''  relied  on,  and 
"shall  set  forth  times  and  places  with  reasonable  certainty." 
The  only  aU^tions  in  the  complaint  in  this  case,  at  aU 
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pertinent  to  the  relief,  and  the  only  relief  asked  for,  to  wit, 
a  judgment  of  separation,  are  the  11th  and  16th.  The 
first,  is  a  mere  general  allegation  of  improper  conduct  on 
the  part  of  the  defendant ;  in  the  nse  of  coarse  and  ap* 
probrions  epithets  towards  the  plaintiff  (without  specifying 
them;)  in  accusing  him  of  crime  and  of  improper  intimacy 
with  other  women,  and  in  giving  away  to  fits  of  violent  rage, 
and  with  coarse  and  violent  language  ordering  the  plaintifPs 
friends  to  leave  the  house.  The  16th  allegation  is  a  mere 
general  allegation  that  the  plaintiff  is  constantly  in  danger 
from  the  defendant  and  her  son  Charles;  and  that  <^they  are 
striving  to  deprive  him  of  his  property,  and  to  do  bim  some 
bodily  harm,"  without  alleging  any  facts  or  circumstances  to 
show  that  the  plaintiff  had  reasonable  grounds  to  apprehend 
bodily  harm  from  the  defendant,  or  the  defendant  and  her  son, 
CT  that  it  would  be  unsafe  and  improper  for  him  longer  to  co^ 
habit  with  her. 

The  statute  requires  these  facts  and  circumstances  to  be 
stated  in  the  complaint,  with  reasonable  certainty  as  to  times 
and  places.  It  is  therefore  no  answer  to  the  demurrer  to  say 
that  the  code  has  provided  a  mode  for  making  the  complaint 
more  definite  and  certain.  It  is  matter  of  special  statutory 
regplation,  and  therefore  I  do  not  think  that  the  general  pro* 
vision  of  the  code  affects  the  question.  (See  remarks  of 
Judge  Parker  in  Whiapell  v.  Whupell^  4  Barb.  218.) 

It  is  plain  then,  I  think,  that  the  complaint  does  not  con^ 
tain  facts  sufficient,  if  proved,  to  authoiize  the  judgment  of 
separation  asked  for. 

But  it  is  insisted,  on  the  part  of  the  plaintiff,  that  concede 
ing  the  complaint  does  not  contain  facts  sufficient  to  author«> 
ize  the  judgment  of  separation  asked  for,  yet  that  it  does 
state  facts  to  authorize  a  decree  for  the  nullity  of  the  mar«- 
riage  contract,  and  that  the  plaintiff  is  entitled  to  such  de- 
cree in  this  action. 

The  complaint  alleges  that  at  the  time  of  the  plaintiff's 
marrii^  to  the  defendant,  she  represented  to  him  that  she 
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was  a  widow ;  that  she  had  been  married  twice ;  that  her 
husbands  were  both  dead.  The  complaint  then  alleges  that 
the  plaintiff,  after  his  marriage  to  the  defendant,  was  informed 
and  believiBs  that  such  representations  were  untrue,  and  made 
to  deceive  and  inveigle  the  plaintiff  into  a  marriage  with  her; 
that  she  was  married  three  times  before  the  plaintiff's  mar- 
riage with  her;  first  to  one  Jeffards,  second  to  one  Hamilton 
Morrison,  lastly  to  one  Bussell;  and  that  at  the  time  of  the 
plaintiff's  marriage  with  her,  her  second  husband,  Hamilton 
Morrison  was  and  is  still  living,  in  the  state  of  Ohio. 

Assuming  that  these  all^ations,  if  proved,  would  have 
authorized  a  decree  declaring  the  marriage  contract  with  the 
plaintiff  void,  had  the  complaint  asked  for  such  a  decree,  or 
even  for  general  or  other  relief,  either  upon  the  ground,  of 
fraud,  or  upon  the  ground  that  she  had  a  husband  living  at 
the  time  of  her  marriage  to  the  plaintiff,  yet  as  the  complaint 
asks  for  a  judgment  of  separation  only,  without  a  prayer 
even  for  other  relief  generally;  the  question  is,  whether  the 
fact  that  the  complaint  contains  these  last  allegations,  is  an 
answer  to  the  defendant's  demurrer,  that  the  complaint  does 
not  contain  facts  sufficient  to  constitute  a  cause  of  action, 
I  think  not.     The  plaintiff  has  not  answered  the  demurrer. 

The  §  275  of  the  code  is :  "  The  relief  granted  to  the  plain- 
tiff, if  there  he  no  answer y  cannot  exceed  that  which  he  shall 
have  demanded  in  his  complaint ;  but,  in  any  other  case^  the 
court  may  grant  him  any  reKef  consistent  with  the  case  made 
by  the  complaint  and  embraced  ^vithin  the  issue." 

Suppose  I  should  give  judgment  for  the  plaintiff  on  this 
demurrer,  with  leave  for  the  defendant  to  answer  in  20  days, 
and  the  defendant  should  not  avail  herself  of  the  permission 
to  answer,  and  should  never  put  in  an  answer ;  this  section 
of  the  code  would  appear  to  prohibit  the  plaintiff  from  hav- 
ing a  decree  of  nullity  on  this  complaint,  because  the  relief 
asked  for  by  it  is  limited  to  a  judgment  of  separation ;  and 
I  have  shown  that  he  would  not  be  entitled  to  a  judgment 
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of  separation,  because  the  facts  stated  in  the  complaint  are 
not  sufficient  to  authorize  such  judgment. 

It  would  appear  to  follow,  that  the  defendant  must  have 
judgment  on  her  demurrer ;  but  the  plaintiff  may  amend  his 
complaint  in  twenty  days  on  payment  of  costs. 

[Nbw  York  Bpbcul  Txbm,  June  4, 1860.    Suthwland,  Jiutioa] 


Ths  People,  ex  rel  William  Mitchell,  vs.  Bobebt  T.  Haws, 

Comptroller,  &c. 

The  act  of  the  legislature,  of  April  16,  1862,  allowing  the  board  of  raper- 
Tiaois  of  the  city  and  county  of  New  Tork  to  raise  by  tax  and  pay  SQch  addi- 
tional annual  compensation  to  the  Justices  of  the  supreme  court,  resident  in 
the  first  Judicial  district,  as  they  might  deem  proper,  so  far  as  it  authorized, 
or  was  intended  to  authorize,  the  raising  and  payment  of  such  additional 
compensation  to  the  Justices  of  that  district,  elected  prior  to  the  passage  of 
the  act  and  in  office  when  it  was  passed,  and  during  the  terms  for  which 
they  had  been  severally  elected,  was  unconstitutional.  And  the  same,  and 
the  resolution  of  the  board  of  supervisors,  subsequently  passed,  giving  an 
additional  compensaUon  to  the  Justices  of  the  supreme  court  in  the  first 
district,  were  without  force,  and  inoperative  as  to  the  Justices  then  in  office, 
and  did  not  authorize  the  payment  of  any  amount  to  either  of  them. 


D 


EHT7BKEB  to  a  return  to  an  altamatiye  mandamus. 
jS.  27.  SUlimany  for  the  relator. 

.  H.  H.  Anderson,  for  the  comptroller. 

Sutherland,  J.  The  question  in  this  case  is  raised  by 
the  relator's  demurrer  to  the  return  of  the  comptroller  to  an 
altemative  writ  of  mandamus,  requiring  him  to  draw  and 
sign  his  warrant  on  the  chamberlain  of  the  city,  for  the  pay- 
ment to  the  relator  of  (8250,  alleged  to  have  been  audited 
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and  allowed,  and  to  be  due  to  him,  as  a  justice  of  the  su- 
preme court,  or  to  show  cause^  &c. 

The  relator  was  elected  a  justice  of.  the  supreme  court 
prior  to  the  year  1852;  and  during  that  year  and  subse- 
quently, until  the  first  day  of  January,  1858,  (on  which 
day  the  term  for  which  he  was  elected  expired,)  was  a  justice 
of  the  supreme  court,  resident  in  the  first  judicial  district. 
The  compensation  allowed  to  justices  of  the  supreme  court 
by  a  general  law,  at  the  time  of  the  relator's  election,  was 
^2500  per  annum,  and  this  compensation  was  paid  to  and 
received  by  the  relator,  during  his  term  of  office,  and  up  to  the 
first  day  of  January,  1858.  On  the  16th  of  April,  1852,  the 
legislature  passed  an  act  to  the  effect,  that  the  board  of 
supervisors  of  the  city  and  county  of  New  York  might  raise 
by  tax,  and  pay  to  the  justices  of  the  supreme  court  resident 
in  the  first  judicial  district,  such  additional  annual  com- 
pensation as  they  might  deem  proper.  The  board  of  super- 
visors thereupon  passed  a  resolution  giving  an  additional 
annual  compensation  of  $1500  to  the  said  justices.  In  the 
tax  levy  for  the  city  and  county  of  New  York,  provided  for 
by  act  of  April  19th,  1859,  among  sundry  sums  of  money, 
the  said  board  of  supervisors  were  authorized  to  raise  by  tax 
in  the  usual  way,  for  arrearages  of  1858,  the  sum  of  $41,189, 
which  sum  was  made  up  in  part  of  the  sum  of  $8250,  so 
alleged  to  be  due  and  payable  to  the  relator  as  extra  compen- 
sation under  the  said  resolution  of  the  board  of  supervisors, 
and  of  other  sums  alleged  to  be  due  and  payable  to  Justices 
Edmonds,  Edwards  and  Boosevelt,  under  the  sam^  resolutions 
and  as  like  extra  compensation ;  and  when  the  said  alterna- 
tive mandamus  in  this  ca«e  was  granted,  the  tf^es  so  author- 
ized by  the  act  of  April  19th,  1859,  were  mostly  collected 
and  paid.  The  board  of  supervisors  on  the  16  th  day  of 
August,  1859,  passed  a  resolution,  auditing  and  allowing  the 
bill  of  the  r^tor  for  $8250,  for  such  additional  annual  com- 
pensation as  justice  of  the  supreme  court  of  the  first  judicial 
district  up  to  1st  January,  1858,  and  directing  the  comp- 
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troller  to  pay  the  relator  the  stun  so  allowed,  as  such  "  addi- 
tional anntu^  compensation/'  Demand  was  made  by  the 
relator  on  the  comptroller  in  Mftrch,  I860,  that  he  should 
pay  the  amonnt  so  allowed  to  the  relator ;  and  also  that  he 
shonld  draw  and  sign  his  warrant  on  the  chamberlain  for  the 
payment  of  that  snm ;  bnt  the  comptroller  refused,  tmtil  the 
light  of  the  relator  to  the  money  shonld  be  judicially  de- 
termined. 

To  an  alternative  writ  of  mandamus,  reciting  substantially 
these  facts,  the  comptroller  makes  a  return  admitting  all  the 
matters  of  fact  set  forth  in  the  writ,  but  insisting  that  the 
act  of  the  legislature  of  the  16th  of  April,  1852,  allowing 
the  board  of  supervisors  to  raise  by  tax  and  pay  such  addi- 
tional annual  compensation,  so  far  as  it  authorized,  or  was 
intended  to  authorize  the  raising  and  payment  of  such  addi- 
tional compensation  to  the  relator  and  other  justices  resident 
in  the  first  judicial  district,  elected  prior  to  the  passage  of 
the  act  and  in  office  when  it  was  passed,  and  during  the 
terms  for  which  they  had  been  severally  elected,  was  and  is 
unconstitutional;  and  that  the  same,  and  the  said  resolu- 
Horn  of  the  board  of  saperviBon,  were  whoUy  without  force 
and  inoperative  as  to  the  justices  last  mentioned,  and  did 
not  and  do  not  authorize  the  payment  of  any  amount  to  either 
of  the  said  justices.    To  this  return  the  relator  demurred. 

The  section  of  the  constitution  containing  the  provision 
referred  to  and  insisted  upon  by  the  comptroller,  as  prohib- 
iting the  passage  of  the  act  in  question,  so  far  as  it  applied, 
or  was  intended  to  apply  to  justices  elected  prior  to  the  pas- 
sage of  the  act  and  in  office  at  the  time  of  its  passage,  is  as 
follows :  ^^  The  judges  of  the  court  of  appeals  and  justices 
of  the  supreme  court,  shall  severally  receive  at  stated  times 
for  their  services  a  compensation  to  be  established  by  law, 
fchich  shaU  not  he  incrensed  or  diminisJied  during  their  con^ 
tinttance  in  office."  The  question  then  presented. by  the 
demurrer  is,  whether  the  act  authorizing  the  payment  of  the 
additional  compensation  is  constitutional,  as  to  the  relator 
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and  other  justices  of  the  first  judicial  district  in  office  when 
the  act  was  passed. 

This  was  the  only  question  argued  before  me,  and  is  the 
only  question  in  the  case ;  for  the  resolution  of  the  board  of  su- 
pervisors allowing  the  additional  compensation,  on  the  relator's 
own  case,  must  be  assulned  to  have  been  passed  by  the  authori- 
ty of  the  statute.  It  has  not  even  been  claimed  on  the  part  of 
the  relator,  that  the  board  of  supervisors,  independent  of  the 
statute,  was  authorized  to  pass  either  of  the  resolutions 
above  referred  to.  The  only  question  then,  that  I  shall 
consider  or  decide,  is,  whether  the  act  is  constitutional, 
so  far  as  it  authorizes,  or  was  intended  to  authorize,  the 
board  of  supervisors  to  raise  by  tax  and  pay  an  additional 
annual  compensation  to  the  relator  and  other  justices  of  the 
first  judicial  district,  in  office  at  the  time  of  its  passage. 

Constitutional  questions  demand  careful  consideration.  It 
is  a  grave  matter  to  pronounce  a  law  unconstitutional ;  but 
when  the  purpose  or  intent  of  a  constitutional  provision  has 
been  clearly  ascertained,  it  is  the  plain  duty  of  the  court  to 
see  that  such  provision  is  neither  defeated  nor  evaded.  Why 
then  was  the  constitutional  provision,  that  the  compensation 
to  be  established  by  law  for  judges  of  the  court  of  appeals 
and  justices  of  the  supreme  court,  ^^  shall  not  be  increased  or 
diminished  during  their  continuance  in  office,''  inserted  in 
the  constitution  ?  What  was,  and  is,  its  purpose  or  intent  ? 
On  the  part  of  the  relator  it  is  insisted  that  this  provision 
was  intended  merely  to  protect  the  treasury  of  the  state  j 
and  as  the  additional  compensation  to  the  justices  of  the 
first  judicial  district  by  the  act  and  resolutions  in  question, 
is  not  to  be  paid  out  of  the  treasury  of  the  state,  but  is  to 
be  paid  by  the  authorities  of  the  city  and  county  of  New 
York,  directty,  and  vnthoui  going  into  the  treasury  of  the 
statey  out  of  moneys  raised  by  tax  on  property  taxable  in 
that  city  and  county  alone,  it  is  further  insisted,  that  the 
payment  of  such  additional  compensation  even  to  the  just- 
ices in  office  at  the  passage  of  the  act  by  forpe  and  authority 


NEW  YORK— JUNE,  1860.  211 


The  People  v.  Hawg. 


of  the  act,  wotQd  not  at  all  interfere  with  the  proposed  ob- 
ject or  intention  of  the  constitutional  provision. 

If  this  provision  was  intended  merely  to  protect  the  treas- 
ury of  the  state,  as  the  act  calls  for  nothing  from  the  treasury 
of  the  state,  I  do  not  see  how  its  constitutionality  could  be 
questioned.  But  was  the  provision  intended  merely  to  pro- 
tect the  state  treasury  ?  In  terms  it  is  a  restriction  on  the 
l^islature.  Was  it  intended  to  merely  protect  the  treasury  of 
the  state  from  the  legislature  ?  Had  the  words  of  the  provision 
been  ^^  shall  not  be  increased/'  &c.,  and  not  as  they  are, 
^'  shall  not  be  increased  or  diminished^*  &c.,  it  appears  to  me 
that  you  could  not  say,  with  any  propriety  of  language,  that 
it  was  intended  to  protect  the  treasury.  An  increase  of  sala- 
ries would  have  called  for,  and  we  must  assume  would  have 
been  foUowed  by,  a  corresponding  increase  of  taxation ;  and 
thus  as  much  additional  money  would  have  flowed  into  the 
treasury  as  flowed  out  of  it,  and  the  treasury  would  be  kept 
even.  *  I  do  not  see  how  even  an  increase  of  the  salaries  of 
any  state  officer  or  officers  can  be  considered  an  attack  on 
the  treasury  of  the  state,  although  I  can  see  how  it  might 
be  on  the  tax-payers.  But  I  do  not  see  how  it  can  be  said 
that  this  provision  of  the  constitution  was  intended  to  protect 
the  tax-payers ;  for  it  not  only  forbids  an  increase  but  also 
a  diminidion  of  the  compensation  '^to  be  established  by 
law  during,"  &c.,  and  it  would  be  absurd  to  say,  that  the 
diminution  was  forbidden  with  intent  to  protect  either  the 
tax-payers  or  the  treasury.  Besides,  the  increase  or  diminu- 
tion is  only  forbidden  " during  their  continuance  in  office** 
These  words,  I  think,  show  conclusively,  that  it  was  not  the 
main  object  and  purpose  of  the  provision  to  protect  either 
the  treasury  or  the  tax-payer.  If  that  was  its  object  and 
purpose,  why  did  it  not  absolutely  forbid  an  increase  of  the 
'^  compensation  to  be  established  by  law,''  instead  of  limiting 
the  prohibition  to  the  continuance  in  office. 

There  are  provisions  in  the  constitution,  put  there  to  pro- 
tect the  state  treasury ;  such  as  §  8,  of  art.  7,  which  forbids 
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paying  money  out  of  the  treasury  except  under  legislative 
appropriation.  There  are  numerous  other  provisions  to  pro- 
tect the  tax-payer ;  such  as  §  9  of  the  same  article,  which 
forbids  the  loaning  of  the  credit  of  the  stalte  to  individuals, 
associations,  &c. ;  §§  10, 11  and  12,  of  the  same  article,  limiting 
the  power  to  contract  debts ;  and  §§  13  and  14,  regulating 
the  power  to  impose  taxes,  &c.  But  it  is  quite  clear  tome, 
that  the  provision  of  the  constitution  in  question,  was  not 
put  in  the  constitution  either  to  protect  the  state  treasury  or 
the  tax-payer,  although  incidentally  and  to  a  certain  extent 
it  may  protect  both. 

A  carefol  examination  of  the  question  has  convinced  me, 
contrary  to  tiie  impression  left  upon  my  mind  by  its  argu- 
ment in  this  case,  that  the  main  object  and  purpose  of  put- 
ting this  provision  in  the  constitution  was  to  secure  the 
independence  and  int^rity  of  the  judges  and  justices  during 
their  continuance  in  office — ^to  protect  them  from  the  legisla- 
ture, not  the  state  treasury,  or  the  tax-payer ;  so  that  they 
could  and  would  firmly  discharge  their  duties,  without  the 
'fear  of  a  reduction,  or  the  favor  of  an  increase  of  their  sala- 
ries, by  the  legislature,  during  their  continuance  in  office. 
This  is  shown,  I  think,  not  only  by  the  fact,  that  the  pro- 
vision, in  terms,  applies  only  to  judges  and  justices  after 
their  election  to  office,  and  during  their  continuance  in  office j 
but  is  most  consistent  with  the  history  and  general  frame  of 
these  written  constitutions  of  government. 

The  history  of  the  written  constitutions,  which  resulted 
from  the  revolution,  shows,  that  it  was  the  intention  in  fra- 
ming them  to  make  the  executive,  legislative  and  judicial 
powers,  or  departments  of  government,  not  only  independent 
of  each  other,  but  checks  upon  each  other.  These  constitu- 
tions were  not  only  grants  of  power,  but  regulations  of  grant- 
ed power.  Besides  numerous  express  restrictions,  and  a 
qualified  veto  provided  by  them  as  checks  upon  the  legislative 
power,  it  necessarily  followed,  from  the  very  frame  of  these 
constitutions,  that  the  judicial  power  was  the  ultimate  check 
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upon  both  the  legislatiye  and  executive  powers ;  for  these 
constitations  were  to  be  constnied ;  and  from  the  very  nature 
of  the  duty^  it  became  the  province  and  duty  of  the  judges 
to  construe  tiiem ;  and  behind  the  construction  of  the  ulti- 
mate court  having  jurisdiction  of  the  question  and  of  the 
parties,  there  lies  only  obedience  or  revolution. 

Our  state  constitution  of  1846  seems  to  have  been  framed 
in  a  spirit  of  increased  distrust  of  the  legislative  power. 
The  express  restrictions  on  the  l^slature  in  it,  are  much 
more  numerous  than  in  either  of  the  previous  constitutions. 
Besides  these  express  restrictions,  there  are  certain  limita- 
tions of  the  l^islative  power  granted,  neccessarily  to  be  im* 
plied  from  the  purposes  and  object  of  civil  government,  and 
from  the  &ct  that  the  l^slative  power  is  granted. 

Now,  as  an  act  of  the  legislature  not  authorized  by  the 
constitution,  if  it  escapes  the  executive  veto,  if  questioned, 
has  yet  to  pass  the  judicial  scrutiny,  is  it  extraordinary  that 
the  same  constitution  which  contains  these  increased  express 
restrictions  on  the  l^slature,  and  makes  the  judges  and 
justices  elective  for  short  terms,  should  provide  that  the  sal- 
aries of  the  judges  and  justices  should  neither  be  '^iuCTeased 
nor  diminished  during  their  continuance  in  office,"  so  that 
they  could  be  neither  starved  nor  induced  into  a  pliant  adop- 
tion of  a  construction  by  the  l^islature  of  the  constitutional 
restrictions  and  limitations  of  its  own  power  ? 

These  considerations  lead  me  to  the  conclusion  that  the 
main  purpose  and  object  of  this  constitutional  prohibition  of 
an  increased  compensation  during  the  continuance  in  office 
only,  and  of  course  only  after  a  judge's  or  justice's  election, 
was  intended  to  prevent  the  judges  of  the  court  of  appeals, 
and  the  justices  of  the  supreme  court,  from  being  placed 
under  obligations  to  the  legislature. 

There  is  nothing  in  the  constitution  preventing  judges  or 
justices  from  receiving  presents  or  gifts  from  individuals,  or 
corporations,  private  or  municipal.  If  the  supervisors  of 
the  dty  and  county  of  New  Tork^  or  the  common  council  of 
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the  city  of  New  York,  had  undertaken  by  resolution  or  ordi- 
nance, without  and  independent  of  any  act  or  authority  of 
the  hgialature,  to  pay  the  justices  of  the  supreme  court  of 
the  first  judicial  district  an  increased  annual  compensation, 
certainly  this  constitutional  provisioii  would  have  had  noth- 
ing whatever  to  do  with  the  question  of  the  legality  or  valid- 
ity of  such  resolution  or  ordinance  even  as  to  the  justices  then 
in  office ;  for  it  is  plain  that  the  constitutional  provision  is, 
and.wsus  intended  to  be,  a  mere  restriction  on  the  legislature 
only.  But  it  appears  from  the  resolution  of  the  board  of 
supervisors  of  the  16th  of  August,  1859,  auditing  and  allow- 
ing the  claims  of  the  relator  and  others  for  additional  com- 
pensation, that  such  claims  were  presented,  and  audited,  and 
allowed,  and  directed  to  be  paid,  in  purmance  of  the  act  of 
the  legislature^  and  of  the  resolution  of  the  board  of  super- 
visors of  Dec.  27th,  1852 ;  and  the  relator's  iniiole  case  and 
right,  as  presented  in  the  alternative  writ  of  mandamus,  and 
by  the  argument  of  his  counsel  before  me,  is  founded  and 
proceeds  upon  the  theory,  that  the  resolution  of  Dec.  27th, 
1852,  was  pafised  by  authority  of  the  act  of  the  legislature ; 
and  the  comptroller  assuming  this,  as  he  had  a  right  to  assume 
on  the  relator's  own  case,  in  his  return  sets  up  and  insists 
upon  the  unconstitutionality  of  the  act,  as  to  the  relator  and 
other  justices  elected  prior  to,  and  in  office  at  the  time  of 
its  passage. 

It  is  plain  then,  that  I  am  not  permitted  to  speculate  on 
the  question,  whether  the  board  of  supervisors  by  virtue  of 
general  authority,  or  under  general  laws,  had  authority  to 
pass  the  resolutions ;  or  whether  the  city  of  New  York,  as  a 
corporation,  under  its  charter  or  otherwise,  without  and  inde- 
pendent of  any  special  act  or  authority  of  the  l^islature^ 
would  have  had  a  right  to  raise  and  pay  the  additional  com- 
pensation ;  but  that  in  deciding  the  question  of  constitution- 
ality, I  must  assume  that  the  resolutions  of  the  board  of 
supervisors  were  passed  by  force  and  authority  of  the  oxA  in 
question ;  and  if  the  increased  compensation  claimed  by  the 
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relator  is  paid  to  him^  that  it  mast  be  paid  to  him  hj  force 
and  authority  of  the  act. 

This  being  so,  it  follows^  if  the  views  above  presented  as 
to  the  purpose  and  object  of  the  constitutional  provision  re- 
lied upon  by  the  comptroller  are  correct^  that  the  act  is  uncon- 
stitutional,  and  the  resolutions  passed  or  purporting  to  have 
been  passed  by  its  authority  void,  as  to  the  relator  and  other 
justices  of  the  first  judicial  district,  in  office  when  the  act 
was  passed.  If  the  constitutional  prohibition  of  an  increased 
compensation  "during  their  continuance  in  office/'  was  intend- 
ed to  prevent  the  justices  from  being  placed  under  obliga- 
tions to  the  legislature,  or  to  a  l^islature,  during  their  terms 
of  office ;  and  the  increased  compensation  claimed  by  the  rela- 
tor and  others  in  office  when  the  act  was  passed  is  claimed 
by  them,  and  if  paid,  is  to  be  paid  under  and  by  authority 
of  the  act ;  does  it  not  follow  that  the  act  is  unconstitution- 
al as  to  the  relator  and  such  other  justices  ?  What  differ- 
ence does  it  make  to  the  relator,  whether  his  increased  com- 
pensation is  paid  to  him  by  the  comptroller  or  chamberlain 
of  the  city  of  New  York,  or  the  comptroller  or  treasurer  of 
the  state.  If  he  is  paid  by  the  comptroller  or  chamberlain 
of  the  city  of  New  York,  by  force  and  authority  of  the  ad, 
he  is  just  as  much  indebted  to  the  legislature  for  his  addi- 
tional pay  as  though  he  received  it  from  the  comptroller  or 
treasurer  of  the  state. 

It  is  clear  then,  that  the  act  in  question,  so  far  as  it  was 
intended  to  authorize  an  additional  compensation  to  the  rela- 
tor and  other  justices  of  the  first  judicial  district,  in  office 
when  passed,  was  within  the  mischief  intended  to  be  remedied 
or  prevented'by  the  constitutional  provision,  if  I  am  right  in 
my  view  of  its  purpose  and  object. 

If  as  was  suggested  on  the  argument,  and  as  the  history 
of  the  legislation  as  to  judges'  salaries  in  this  state  prior  to 
the  constitution  of  1846  might  lead  one  to  suppose,  the  con- 
stitutional prohibition  of  increased  compensation  was  intend- 
ed not  only  to  make  the  judges  and  justices  independent  of 
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the  legialatare^  but  to  relieye  the  legislature  from  their  solio- 
itation3  for  an  increase  of  salaries,  it  hs  clearly  follows  from 
the  views  that  have  been  presented,  that  the  act  in  question 
was  and  is  within  the  mischiefs  intended  to  be  remedied  or 
prevented  by  the  constitutional  prohibition,  so  far  as  the  act 
was  intended  to  apply  to  and  benefit  justices  in  office  at  the 
time  of  its  passage  and  during  their  continuance  in  office.* 

It  has  been  suggested  if  the  act  in  question,  so  far  as  it 
authorizes  increased  compensation  to  the  justices  of  the  first 
judicial  district  then  in  office  is  unconstitutional^  that  the 
authority  given  by  another  section  of  the  act  to  pay  justices 
from  other  districts  assigned  to  perform  judicial  services  in 
the  first  judicial  district  under  the  act,  is  and  must  be  also 
unconstitutionaL  I  think  not,  even  as  to  justices  of  other 
districts  then  in  office.  The  services  to  be  performed  by  jus- 
tices from  other  distriots  are  extra  services,  out  of  their  dis- 
triots,  and  over  and  above  such  as  they  were  elected  to 
perform  in  their  districts.  The  $8  per  day  allowed  them  by 
the  board  of  supervisors  imder  the  act  for  the  services,  places 
them  imder  no  obligations  either  to  the  legislature  or  the  city — 
for  the  extra  pay,  they  do  extra  work.  But  if  the  increased 
compensation  is  paid  to  the  relator  and  other  justices  of  the 
first  judicial  district  elected  prior  to  the  act,  it  is  to  be  paid 
to  them  for  the  services  which  they  were  elected  to  perform, 
and  which  they  would  have  performed  had  the  act  authorizing 
the  additional  compensation  never  been  passed. 

My  conclusion  is  that  the  comptroller  must  have  judgment 
on  the  demurrer  with  costs. 

[Nbw  Tobx  Spboial  Tzbm^  June  4,  18S0.    JShdhmrland,  Justice.] 
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BisDBXTB^  Beceiyer^  &c.  vs.  Smith. 

In  aa  action  broogbt  by  the  receiver  of  an  insoWent  and  diMolred  corporation, 
upon  a  promissory  note  given  to  the  corporation,  the  plaintiffi  in  the  first 
count  o(  the  complaint,  alleged  that  the  note  was  executed  and  delivered  to 
the  oompaoy,  by  the  defendant,  aa  and  for  a  part  of  ita  capital  stock.  The 
second  connt  was  upon  the  same  note,  alleging  it  to  have  been  given  for  the 
preminm  npon  a  policy  of  insurance,  and  as  an  agreement  to  contribute 
ratably  to  the  losses  and  expenses  of  the  company,  ffdd,  that  the  com- 
plaint waa  not  unnecessarily  repetitious  in  its  statements,  and  did  not  violate 
any  provision  of  the  code.  Order  made  at  special  term,  requiring  the 
plainUff  to  elect  upon  and  for  which  of  the  two  causes  of  action  he  would 
proceed,  reversed. 

APPEAL  from  an  order  of  Judge  Bacok,  reqniiing  the 
plaintiflf  to  elect  upon  and  for  which  of  two  cauACB  of 
action  get  forth  in  the  complaint  he  would  proceed. 

F.  KemaUj  for  the  appellant. 
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M.  H.  Throop,  for  the  respondent. 

By  the  Oourty  Allbk,  J.  The  two  counts  in  the  com- 
plaint are  upon  the  same  written  agreement  or  promissory 
note  of  the  defendant*  The  action  is  brought  by  the  plain- 
tiff as  receiver  of  the  Utica  Insusrance  Company^  an  insolvent 
and  dissolved  corporation.  The  first  count  is  upon  the  note 
of  the  defendant,  given  to  the  company,  alleging  it  to  have 
been  executed  and  ddivered  to  the  company  as  and  for  a 
part  of  its  capital  stock ;  and  the  second  count  is  upon  the 
same  note,  allying  it  to  have  been  given  for  the  premium 
upon  a  policy  of  insurance  and  as  an  agreement  to  contribute 
ratably  to  the  losses  and  expenses  of  the  company.  Each 
count  contains  the  requisite  allegations  to  sustain  an  action 
upon  the  note.  If  the  question  were  res  nova,  I  should  be 
inclined  to  greater  liberality  in  the  construction  of  the  code 
in  tolerating  ^^  without  unnecessary  repetition''  statements  of 
the  same  cause  of  action  in  different  forms,  or  different  causes 
of  action  arising  outof  the  same  transaction,  than  the  report- 
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ed  cases  seem  to  warrant.  Several  statements  of  the  same 
cans^  of  action^  substantially  the  same^  and  differing  only  in 
form^  are  not  necessary.  But  when  the  statements  differ 
materially  and  in  substance,  and  are  not  unnecessarily  inserted 
and  cannot  mislead  the  defendant  or  embarrass  the  defense, 
but  are  only  inserted  from  the  caution  which  every  good 
practitioner  finds  it  necessary  to  exercise  to  guard  against 
the  infirmities  of  human  memory  and  the  defects  of  human 
testimony,  I  would  allow  them  to  stand  as  not  '^unnecessary 
repetitions."  In  this  case  no  injury  can  happen  to  the  defend- 
ant, and  it  is  not  possible  that  he  should  be  embarrassed  in 
his  defense  by  permitting  the  two  counts  to  stand.  The  note, 
in  the  absence  of  evidence  that  it  was  one  of  the  original 
notes  of  the  company,  will  be  presumed  to  have  been  received 
as  a  premium  note,  and  the  defendant  held  only  to  the  liabil- 
ities incident  to  a  contract  of  that  character.  The  two 
counts  are  not  inserted  to  meet  a  possible  variance  in  the 
statement  of  a  single  cause  of  action,  but  to  sustain  two  dis- 
tinct and  different  claims.  The  fact  that  they  are  based 
upon  the  same  instrument  does  not  affect  the  question. 

Section  142  of  the  code  of  procedure  has  received  a  con- 
struction in  several  reported  cases,  to  which  reference  will  be 
made  hereafter.  With  the  decisions  actually  made  in  those 
cases  I  have  no  fault  to  find.  But  the  grounds  upon  which 
some  of  the  decisions  have  been  placed,  have  led  to  the  con- 
clusion that  the  code  absolutely  prohibits  more  than  one 
count  upon  the  same  instrument  or  transaction ;  that  it  for- 
bids the  party  under  all  circumstances  from  providing  against 
the  contingencies  and  uncertainties  incident  to  all  litigation, 
by  asserting  different  claims  arising  out  of  the  same  transac- 
tion when  he  can  have  but  a  single  good  cause  of  action. 
The  code,  in  another  section,  provides  that  several  causes  of 
action  may  be  united  when  they  all  arise  out  of  the  same 
transaction,  or  transactions  connected  with  the  same  subject 
of  action.  (Code,  §  167.)  But  this,  read  in  connection  with 
§  142,  is  claimed  to  authorize  only  the  joinder  of  such  causes 
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of  hc&m  as  may  stand  inth  each  other,  and  all  be  sustained. 
The  section  last  named  requires  the  complaint  to  contain  ^^a 
plain  and  concise  statement  of  the  facts  constituting  a  cause 
of  action  without  unnecessary  repetition."  Courts  of  com- 
mon law  and  of  chancery  have  ever  required  substantially 
the  same.  At  common  law,  pleading  is  defined  to  be  ^^  the 
statement  in  a  logical  and  legal  form  of  the  facts  which  con- 
stitute the  plaintiff's  cause  of  action  or  the  defendant's 
ground  of  defense;"  and  the  ^^ facts  should  be  stated  logic- 
ally in  their  natural  order  and  with  certainty,  precision  and 
brevity."  (1  Ch.  PL  213,  232.)  A  bifl  in  equity  should  con- 
tain  ^^a  clear  and  exact  statement  of  all  the  material  &cts«" 
(Stores  JEq.  PI,  §  23.)  The  code  calls  for  this  and  no  more, 
and  the  subdivision  of  §  142,  tinder  consideration,  does  not 
relate  to  the  joinder  of  different  causes  of  action,  but  to  the 
form  of  the  statement  of  a  single  cause  of  action.  It  makes 
provision  for  a  perfect  complaint  containing  a  single  cause 
of  action,  or  a  perfect  count  in  a  complaint  embracing  more 
than  one  cause  of  action.  The  question  under  this  provision 
in  all  cases  is,  whether  the  facts  constituting  a  single  cause 
of  action  are  stated  without  '^imnecessary  repetition."  The 
statute  is  directory,  and  it  is  left  to  the  courts  to  see  that 
the  pleader  confines  himself  within  reasonable  limits.  They 
are  not  on  the  one  hand  to  be  hypercritical  and  endanger  the 
plaintiff's  interests  by  an  unyielding  and  rigid  tiile,  or  on 
the  other  to  allow  the  record  to  be  encumbered  with  clearly 
repetitious  and  irrelevant  statements,  or  the  defendant  to  be 
embarrassed  by  an  improper  latitude  in  the  claim  made.  It 
is  not  claimed  that  a  defendant  may  not  set  up  by  answer  as 
many  different  defenses  as  he  may  have,  or  a  defense  growing 
out  of  the  same  transaction  in  as  many  different  forms  as  he 
pleases,  and  they  cannot  be  stricken  out  except  as  false.  (Os^ 
tram  v.  Biaiby^  9  How.  31.  Hackletf  v.  Ogmun,  10  id,  44. 
MoU  V.  Bwnettj  2  E.  D.  Smith,  50.)  The  code  forbids  all 
repetition  in  the  statement  of  the  new  matter  constituting  a 
defense.     {Code,  §  149.)    The  language  is  substantially  the 
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same  as  that  prohibiting  repetitioii  in  a  complaint,  but  this 
does  not  prohibit  the  setting  up  of  even  the  same  defense  in 
several  fonns,  stating  them  separately  in  such  manner  that 
they  may  be  intelligibly  distingoished.  (OodCy  §  150.)  In 
some  cases  the  common  law  rule  prohibiting  inconsistent  pleas 
has  been  r^udiated  under  the  code,  and  in  compelling  de- 
fendants to  elect  between  defenses,  the  rule  in  chancery  adopts 
ed,  that  a  defendant  could  not  be  compelled  to  elect  between 
defenses  alleged  to  be  inconsistent,  except  when  the  proof  of 
one  must  necessarily  disprove  the  others.  {HoUenbetk  v. 
KJloWj  9  How.  289.)  The  code  gives  ample  power  to  the 
court  to  suppress  all  unnecessary  repetition  in  pleadings,  by 
striking  out  all  irrelevant  and  redundant  matter.  (CodCy 
§  160.)  The  remedy  for  a  misjoinder  of  causes  of  action  is  by 
d^nurrer,  (Code,  §  144.)  And  in  Btoeet  v.  Ingersony  (12 
Sow.  331,)  a  demurrer  to  a  complaint  was  sustained  for  a 
misjoinder  of  causes  of  action.  One  cause  of  action  as 
alleged  was  upon  contract  and  the  other  for  deceit,  and  they 
^d  not  belong  to  the  same  class  of  actions  as  they  are  class- 
ified by  §  167  of  the  code  and  in  Coster  v.  DreWy  (5  JJucr, 
677,)  Mcintosh  v.  Mcintosh,  (12  How.  289.)  The  cases 
in  which  motions  to  elect  between  inconsistent  claims  have 
been  entertained,  have  been  those  in  which  the  claims  allied 
to  be  inconsistent  were  set  forth  in  the  same  complaint. 
{Smith  V.  HaUochj  8  How.  73.  Young  v.  Edwards ,  1\  id. 
201.  Linden  v.  Hepburn^  3  Sand/.  668.  Lamport  v.  Ab-- 
bott,  12  How.  340.)  In  the  case  before  us  the  two  causes  of 
action  are  inconsistent,  in  that  they  cannot  stand  together, 
that  is,  both  cannot  be  sustained ;  and  if  this  constitutes  a 
good  objection  to  the  complaint,  it  must  be  taken  by  demur- 
rer. I  doubt  if  a  demurrer  would  lie.  The  two  causes  of 
action  belong  to  the  same  class,  and  both  arose  upon  contract. 
But  it  is  not  necessary  to  decide  that  question.  There  is  no 
^''unnecessary  repetition"  here.  1st,  There  is  no  repetition  of 
the  causes  of  action.  It  is  conceded  that  each  count  sets 
forth  one  well  founded  oatise  of  action*    2d,  There  is  no 
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repetition  of  any&cts,  except  as  to  the  facts  commoA  to  the 
two  causes  of  action,  and  as  to  them  it  was  not  necessary  to 
repeat  them  in  each  coimt  in  order  to  make  a  good  count, 
perfect  in  itself;  and  there  is  no  complaint  of  this^if  the 
plaintiff  cannot  be  compelled  to  elect  between  the  two  counts. 
Tl^s  is  not  the  case  of  several  counts  varying  each  from  the 
other  in  matters  of  form,  and  all  stating  the  same  cause  of 
action  in  different  ways,  to  meet  a  possible  variance  between 
the  case  made  and  the  proo£  Such  repetitions  of  the  facts 
and  the  same  causes  of  action  would  be  unnecessary,  for  the 
reason  that  mere  variances  are  to  be  disregarded,  or  amended 
upon  the  trial.  But  the  plaintiff  could  not  amend  his  com- 
plaint in  this  action  if  it  contained  but  a  single  count,  by 
changing  the  cause  of  action  to  supply  the  want  of  another 
count,  for  they  are  entirely  different.  (Cltwfo,  §  173.)  Un- 
less there  is  a  necessity  imposed  by  the  code,  it  would  not  be 
light  to  compel  the  plaintiff  to  elect  between  the  two  counts, 
when  such  election  may  lead  to  two  successive  actions  to  de- 
teimine  the  rights  and  liabiUties  of  the  parties  upon  a  single 
instrument ;  and  in  the  mean  time  the  receivership  of  the 
plaintiff  must  be  continued,  and  the  creditors  of  an  insolvent 
corporation  must  await  the  event  of  the  last  action.  There 
is  certainly  no  case  that  has  come  under  my  observation  that 
has  come  directly  to  the  point  condemning  this  complaint, 
and  which  would  compel  the  plaintiff  to  elect  between  the 
two  causes  of  action.  The  cases,  it  is  true,  are  somewhat 
numerous,  bearing  more  or  less  remotely  upon  the  question, 
and  most  of  them  have  been  decided  by  the  same  learned  jus- 
tices, and  all  correctly  decided.  In  all,  the  causes  of  action 
were  unnecessarily  repeated  in  the  complaint,  but  in  none 
did  the  question  presented  here  arise.  In  Stockbridge  Iron 
Company  v.  Melleriy  (5  How,  439,)  the  same  contract  was 
set  out  in  six  different  forms.  In  Sipperly  v.  The  Troy  and 
Boston  Rail  Road  Company ^  (9  id,  83,)  the  plaintiff  upon 
precisely  the  same  facts  claimed  single  and  treble  damages  in 
distinct  counts.    Here  the  facts  are  not  the  same  in  sub- 
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stance  in  both  counts.  In  ChwchUl  v.  OhurchiUy  (9  How, 
562,)  the  counts  were  upon  the  same  cause  of  action.  There 
was  evidently  nonnecessity  for  a  number  of  counts,  as  any  de- 
parture in  the  proof  from  the  allegations  of  the  complaint 
would  have  been  a  mere  variance,  and  amendable.  The  rea- 
soning of  the  judge  would  reach  this  case ;  but  as  the  words 
of  the  code  do  not  in  terms  restrict  a  party  to  a  single  count 
upon  the  same  transaction,  I  cannot  yield  to  ihe  sugges- 
tion that  the  theory  of  the  code  is  that  a  party  must  neces- 
sarily know  his  case  and  to  what  the  witnesses  will  testify. 
It  would  certainly  be  absurd,  as  applied  to  a  party  suing  or 
defending,  in  a  representative  capacity.  Dunning  v.  HiomciSy 
(11  How.  281,)  and  Ford  v.  MaUice,  (14  id.  91,)  are  like 
Stochbridge  Iron  Company  v.  Mellen,  (6  id.  439.)  May-- 
hew  V.  Bobinsony  (10  id.  162,)  decided  by  Judge  S.  B. 
Strong,  was  in  principle  like  the  cases  last  cited ;  and  St  John 
V.  PiercCy  (22  Barb.  362,)  arose  upon  demurrer,  and  need 
not  be  considered.  I  am  of  the  opinion  that  the  complaint, 
in  its  present  form,  is  not  unnecessarily  repetitious  in  its 
statements,  and  does  not  violate  any  provision  of  the  code. 
The  order  made  at  /special  term  should  be  reversed,  and  the 
motion  denied  without  costs. 

[OvoHDAGA.  Gbvbeal  Tebm,  Joly  8,  1800.     AUm,  MuOin  and  Jfor^oA, 
JoBtices.] 


Pbter  G.  Cooper  and  others  vs.  Thb  Tritstbes  op  the 
First  Presbyterian  Church  of  Sandy  Hill. 

A  religious  corportUon,  through  its  trustees,  who  are  by  statute  inyeated  with 
the  temporalities  of  the  corporation,  has  the  right  to  regulate  the  use  of 
the  meetiDg  housoi  to  make  repairs,  alterations  and  improrements ;  and  the 
pew-owners  take  and  hold  their  privileges  in  subordination  to  the  rights  of 
the  corporation. 

A  pew-owner  has  no  separate  or  indiridual  property  in  the  timber  or  mate- 
rials of  which  the  house,  or  any  of  its  parts,  is  composed,  or  in  the  soil 
below  the  pew,  but  his  right  is  that  of  occupancy  of  the  pow  during  pobUo 
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wonhip ;  and  tbUi  right  of  oocap«iQcy  must  yield  to  cii 
Bitj,  coDTenience  and  expediency,  growing  out  of  the  rights 
the  society. 

Althongli  the  change  in  the  internal  arrangement  of  a  chnrch  edifice  is  merdy 
expedient,  or  matter  of  conrenience  to  the  society,  still  the  trustees,  in  be- 
half of  the  corporation,  may  legally  direct  the  alteration,  and  the  pew- 
owners  who  shaU  be  depriyed  of  their  rights  in  their  pews,  must  be  content 
with  a  jnst  and  adequate  componsation. 

The  right  of  a  pew-owner,  not  being  absolute,  but  qualified  by,  and  subject  to, 
the  right  of  the  trustees  to  alter  the  internal  arrangement  of  the  church  as 
the  good  of  the  society  may  require,  no  constitutional  ol:0ection  arises  when, 
in  the  exercise  of  such  right  by  the  trustees,  the  pew  is  destroyed  from 
necessity,  or  for  purposes  of  expediency  or  conrenience. 

Although  there  is  a  presumption  in  faror  of  the  acts  of  trustees,  as  agents  or 
officers  of  the  corporation,  yet  pew-ownen  will  not  be  eondvdtd  by  the 
exercise  of  an  arbitrary  and  despotic  will,  on  the  part  of  the  trustees,  in  de- 
termining the  question  of  necessity,  expediency  and  convenience. 

They  must  carry  out  the  reasonable  and  legal  will  and  wishes  of  the  corpo- 
ration. They  will  be  presumed  to  do  this,  in  regard  to  repairs,  improTe- 
m^ts  and  changea  made  on  the  church  property,  in  the  absence  of  any 
allegation  that  they  are  acting  against  the  will  and  wishes  of  the  body 
they  represent. 

MOTION,  upon  complaint,  aflSdavits,  &c.  for  an  injunc- 
tion. 

OrvUle  Clark,  Uriaa  O.  Paris  and  A.  D.  Wait,  for  the 
plaintiffs. 

Hughes  dc  Norihup,  for  the  defendants. 

BocKSS,  J.  This  is  a  motion  for  an  injunction,  by  six 
pew-holders  in  a  church,  to  restrain  the  trustees  from  remov- 
ing their  pews  and  erecting  slips  or  other  structures  in  their 
place. 

This  motion  must  be  determined  on  the  papers  before  me, 
which  show  that  the  paper  title  to  the  premises  on  which  the 
church  edifice  is  situated  still  remains  in  the  original  paten- 
tees of  the  township.  The  lot,  previous  to  and  until  1825, 
had  been  used  as  a  public  burying  ground ;  and,  as  was  held 
in  Hwnter  v.  Trustees  of  Sandy  Hill,  (6  Hill,  407,)  was 
dedicated  to  public  use.    In  that  year,  one  Gibson  erected  the 
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church  edifice  on  tliis  lot,  with  the  purpose  and  on  the  nnder- 
standing  with  a  number  of  the  inhabitants  of  the  yidnage, 
that  it  should  be  a  house  of  public  worship,  and  Gribson  was 
to  be  reunbursed  for  his  outlay  by  a  sale  of  the  pews  and  slips. 
After  the  edifice  was  completed,  Gibson  gave  to  the  purchas- 
ers of  the  pews  and  slips,  certificates  or  deeds  of  sale  there- 
for,  and  such  purchasers  and  their  assignees  and  grantees 
have  ever  since  occupied  them  for  purposes  of  public  worship. 
The  form  of  these  certificates  or  deeds  is  not  given— hence 
the  precise  nature  and  extent  of  the  right  intended  to  be 
granted  to  the  pew  and  slip-holders,  do  not  with  certainty 
appear — but  it  is  alleged  that  the  purchasers  and  those  claim- 
ing under  them  occupied  the  pews  and  slips,  claiming  title 
thereto  "  for  the  purpose  of  public  worship.'^  The  religious 
society  worshiping  in  this  house,  organized  at  a  meeting  held 
on  the  18th  October,  1825,  and  filed  their  certificate  of  incor- 
poration in  the  clerk's  office  of  Washington  county,  where 
it  was  recorded  on  the  13th  January,  1826,  by  which  said 
society  became  incorporated  as  a  religious  society,  under  the 
name  of  "  The  Presbyterian  Church  of  Sandy  Hill.''  This 
certificate  of  incorporation  purports  on  its  face  to  hav^  been 
made  "at  a  meeting  of  subscribers  to  the  church,"  and 
agreeably  to  the  act  of  1801,  providing  for  the  incorporation 
of  religious  societies,  and  therein  Beuben  C.  Gibson,  the 
person  who  is  alleged  to  have  erected  the  building,  is  named 
as  one  of  the  trustees.  In  1848,  for  some  reason  not  appear- 
ing on  this  motion,  the  society  reorganized  under  the  name  of 
"  Trustees  of  the  First  Presbyterian  Church  of  Sandy  Hill." 
From  the  first  organization  in  1825  to  the  present  time,  the 
temporalities  of  the  church  have  been  managed  and  conduct- 
ed by  trustees,  elected  from  time  to  time,  and  their  possession 
of  the  church  edifice  and  the  rights  of  the  pew  and  slip-own- 
ers therein  have  been,  in  practical  observance,  the  same  in  all 
respects  as  in  those  cases  where  the  title  was  in  the  corpo- 
ration. 
It  is  clear  that  the  premises  embracing  the  church  edifice 
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irere  dedicated  to  the  public  for  a  definite,  legal  ptirpofle,  and 
haying  been  held  and  enjoyed  by  the  society  in  its  oorpoiate 
capacity  since  1825,  the  title,  as  between  the  corporation  and 
the  pew-owners,  must  be  deemed  to  be  in  the  corporation, 
for  the  purposes  of  the  organization. 

So  far  as  this  case  is  concerned  and  for  the  uses  to  which 
the  real  estate  has  been  for  thirty-five  years  appropriated, 
the  title  of  the  patentees  must  be  deemed  subservient  to  the 
daim  and  rights  of  the  incorporation.  EepeciaUy  mtut  this 
be  so  held  in  the  absence  of  any  claim  by  the  patentees  or  of 
any  one  claiming  under  them.  And  as  regards  Gibson,  who 
in  fact  had  no  title  whatever,  all  claim  from  and  under  him 
must  be  held  subservient  to  the  rights  growing  out  of  the 
common  and  public  purpose,  carried  into  effect  through  him, 
and  consummated  by  the  incorporation  of  the  sociely. 

There  may  be  a  dedication  for  pious  and  charitable  pur- 
poses as  well  as  for  highways  and  other  public  easements. 
Judge  Beardsley  remarks,  (6  Hilly  411,)  ^^  Dedication  is  the 
act  of  devotiiig  or  giving  property  for  some  proper  object,  and 
in  such  manner  as  to  conclude  the  owner.  The  law  which 
governs  such  cases  is  anomalous.  Under  it,  rights  are  part- 
ed with  and  acquired  in  modes  and  by  means  unusual  and 
peculiar.  Ordinarily,  some  conveyance  or  written  ^instrument 
is  required  to  transmit  a  right  to  real  property ;  but  the  law 
applicable  to  dedication  is  different.  A  dedication  may  be 
made  without  writing,  by  act  in  pais  as  well  as  by  deed.  It 
is  not  at  all  necessary  that  the  owner  should  part  with  the 
title  which  he  has,  for  dedication  has  respect  to  the  possession 
and  not  the  permanent  estate/' 

The  edifice  was  erected  with  a  view  of  making  it  common 
property,  for  the  purpose  of  public  worship,  on  a  lot  then 
dedicated  to  public  use.  The  society  was  imi&ediately  incor- 
porated. Gibson  became  one  of  the  incorporators,  and  with 
the  other  trustees  had  possession,  and  transmitted  possession 
to  his  successors ;  and  the  corporation  has  ever  since  con- 

Vou  XXXTT.  16 
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trolled  it  as  chupch  property.    All  this  is  conclosiye  on  the 
question  of  general  and  common  intent. 

For  the  purposes  of  this  motion  I  must  regard  the  title, 
and  the  legal  possession,  of  the  church  edifice  to  he  in  the 
corporation,  (1  Kematiy  94,  243,)  and  that  the  rights  *  of 
the  plaintiff  are  those  ordinarily  attaching  to  pew-owners. 

The  question  is,  therefore,  whether  these  pew-owners  pre- 
sent a  case  for  an  injunction  against  the  corporation,  to  pre- 
vent the  demolition  of  the  pews. 

Chancellor  Walworth,  in  defining  the  right  of  a  pew- 
owner,  remarks,  that  the  grant  of  a  pew  in  perpetuity  does 
not  give  to  the  owner  an  absolute  right  of  property ;  that 
the'  grantee  is  only  entitled  to  the  use  of  the  pew  for  the  pur- 
pose of  sitting  therein  during  service.  It  was  laid  down  in 
Wheaton  v.  Oates^  (18  N.  T.  B,  404,)  that  the  interest  of  pew- 
holders  did  not  constitute  them  owners  or  part  owners  of  the 
lot ;  that  such  interest  consisted  in  a  right  to  occupy  their 
respective  pews,  as  a  part  of  the  auditory  upon  occasions  of 
public  worship.  So  Judge  Hand  says,  ^'The  pew-owner  does 
not  have  a  right  to  the  soil  upon  or  over  which  the  pew 
stands,  but  only  a  right  to  use  the  pew  as  a  seat  in  a  place 
of  public  worship,  subject  to  the  more  general  right  of  the 
corporation  in  the  soil  and  freehold."  He  adds,  that  ^^  from 
the  very  subject  matter  of  the  conveyance,  the  pew-owner 
must  be  presumed  to  have  taken  it  subject  to  all  the  condi-r 
tions  and  limitations  incident  to  such  property." 

What  then  are  Ihose  condition  and  limitations  ?  for,  on 
determining  them,  it  may  be  seen  whether  the  plaintifis  have 
been  or  are  improperly  disturbed  in  the  use  and  enjoyment 
of  their  pews. 

The  incidents  alluded  to  are  those  resulting  from  decay, 
dilapidation  and  casual  injury  to  or  destruction  of  the  prop- 
erty, and  from  the  right  possessed  by  the  corporation  to 
make  such  proper  and  appropriate  changes  and  improvements 
as  health  and  comfort  demand.  Judge  Paige  says,  "The 
trustees  can,  for  useful  purposes,  and  to  carry  out  improve- 
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ments,  take  down  and  remove  the  pewg  of  the  pew-holdera. 
The  property  of  the  pew-holdersin  their  pews  is  necessarily 
subject  to  the  right  of  the  tmstees  to  alter  and  improve  the 
internal  arrangementa  of  the  chnrch  as  the  good  of  the  soci- 
ety may  require/^ 

This  right  to  change  or  take  down  pews  rests  in  necessity 
or  propriety.  If  a  necessity  exists,  this  right  may  be  exer- 
cised  without  compensation  to  the  pew-holder.  There  is  stiU 
a  right  in  the  corporation  to  change  or  take  down  pews  de- 
pending on  propriety,  which  however  cannot  be  exercised 
without  recompense.  It  was  held  in  Howard  v.  First  Par-- 
isk  in  North  Bridgewatery  (7  Pick.  138,)  that  a  parish  may 
take  down  their  meeting  house  in  order  to  rebuild,  either  as 
matter  of  necessity  or  of  expediency:  in  the  fom^er  case 
they  are  not,  €uid  in  the  latter  case  they  are,  bound  to  indem- 
nify the  pew-holder  for  the  loss  of  his  pew.  In  this  case  the 
court  remarked,  that  '^  although  the  parish  have  a  right  to 
take  dovm  a  meeting  house  which  may  be  in  good  condition^ 
in  order  to  build  one  in  better  taste  or  of  larger  dimensions, 
yet  in  such  case  they  must  make  compensation.''  So,  too,  it 
was  held  in  Oay  v.  JBaker,  (17  Mass.  R.  435,)  that  a  parish 
might,  ^^when  necessary,  take  down  the  house  and  rebuild 
on  the  same  ground,  or  may  alter  the  form  and  shape  of  it 
for  the  purpose  of  making  it  more  convenient.  If  in  doing 
this  the  pews  are  destroyed,  the  parish  must  provide  an  in- 
demnity for  the  pew-holders  on  just  and  equitable  principles; 
it  being  a  necessary  condition  of  the  property  in  a  pew  that 
it  shall  be  subject  to  the  regulations  of  the  parish  for  useful 
purposes."  The  principle  of  this  case  is  approved  in  Went- 
worth  V.  First  Parish  in  Canton,  (3  Pick.  344.)  Judge  Par- 
ker remarks:  ^'It  is  there,  in  Oay  v.  Baker,  intimated  that 
when,  by  reason  of  altering  or  enlarging  a  meeting  house,  the 
pews  of  an  individual  shall  be  destroyed,  means  must  be 
provided  for  indemnity,  and  without  doubt  this  ought  to  be 
done  in  case  an  alteration  takes  place  for  convenience  only.'' 
And  agldn  it  was  held  in  Kimball  v.  Second  Parish  in  Bquh 
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ley,  (24  Pick.  347,)  that  the  pew-holder  has  but  a  qualified 
property  Bubjeot  to  the  paramount  right  of  the  parish,  and  they 
in  their  general  dominion  and  superintendence  may  remove  or 
change  the  form  of  the  pews  for  the  purpose  of  making  re- 
pairs or  rendering  the  interior  more  convenient,  or  they  may 
destroy  them  altogether  for  the  purpose  of  erecting  or  sub- 
stituting a' more  commodious  edifice.  But  the  court  adds, 
that  '^  the  pew-owner  cannot  be  despoiled  of  his  property/' 
and  holds  that  he  is  entitled  to  compensation,  except  when 
the  house  has  become  ruinous  and  unfit  for  use.  The  court 
then  proceeds  to  inquire  how  the  compensation  is  to  be  made 
to  the  pew-holder,  in  cases  where  he  is  entitled  to  recompense 
for  the  destruction  of  his  pew  by  the  parish.  Judge  Horton 
inquires,  ^^  How  are  the  parish  to  ascertain  the  value  of  pews 
that  they  may  give  the  owners  an  adequate  indemnity? 
Must  they  determine  for  themselves,  and  act  on  the  peril  of 
a  suit  from  every  dissatisfied  pew-owner?  Can  they  compel 
biTw  to  receive  compensation,  and  may  they  make  a  lawful 
tender  of  it?"  The  judge  then  proceeds  to  say,  that  the 
statute  of  that  state,  passed  in  1817,  providing  for  appraisaLs 
in  such  cases,  was  intended  to  remedy  the  inconvenience  sug- 
gested by  these  questions,  and  he  held  that  its  terms  were 
broad  enough  to  embrace  that  case.  But  the  learned  judge 
adds:  ^^  Whether  this  statttte  applies  or  not,  the  defendants 
are  justified  in  their  conduct;"  and  further — ^^  In  the  exercise 
of  their  rights  they  had  incuired  a  pecuniary  responsibility, 
and  rendered  themselves  liable  to  pay  plaintiff  for  his  pew, 
as  much  as  it  was  worth.  Having  legally  taken  the  pew  by 
virtue  of  the  power  vested  in  them,  and  thereby  become  the 
legal  owners  of  it,  they  must  be  deemed  statute  purchasers 
for  a  fiEor  conQ>ensation."  This  was  a  case  where  it  appeared, 
as  is  expressly  stated,  that  the  pew  was  pulled  down  for  Ilie 
purpose  of  making  the  structure  of  the  pews  more  conven- 
ient, which  was  expedient,  and  not  from  necessity  or  malice. 
The  statute  alluded  to  in  the  last  case  cited  is  but  declara- 
tory of  the  common  law,  as  was  there  directly  held — ^tke 
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ootirt  remarking  that  pariBhes,  having  before  the  right  to  re- 
moTe  pewB  for  certain  pnrposeB,  were  not  deprived  of  it  by 
the  passage  of  the  statute.  They  may  therefore  still  rely 
upon  their  original  right,  even  if  they  have  the  statute  right. 
So,  in  DafUd  v.  Woody  (1  Pick.  102,)  Parker,  J.  remarks^ 
that  the  ^'property  in  a  pew  in  a  meeting  house  is  not  abso- 
lute, but  a  qualified  property;  it  is  an  exclusive  right  to 
occupy  a  certain  part  of  the  meeting  house  for  the  purpose 
of  attending  upon  public  worship,  and  for  no  other  purpose, 
and  is  necessarily  subject  to  the  right  in  the  parish  to  take 
down  iKud  rebuild  the  meeting  house,  and  make  such  alter- 
ations as  the  good  of  the  society  may  require.  This  restric- 
tion upon  the  property  grows  out  of  the  nature  of  the 
property  and  the  purposes  to  which  it  is  applied/' 

He  adds,  ^^this  is  the  common  law  of  tiie  land  in  relation 
to  such  kind  of  property,  and  by  the  late  statute  (1817)  this 
right  is  recognized  and  the  mode  of  executing  it  is  established." 
And  he  further  adds:  ^^  Before  the  statute,  the  parish  or 
sodety  had  a  right  to  take  down  and  rebuild  the  meeting 
house.  And  if  the  plaintiff  has  suffered  in  his  property  by 
the  destruction  of  the  old  meeting  house  and  the  erection  of 
a  new  one,  he  can  have  his  action  on  the  case,  in  which  he 
wlQ  recover  his  reasonable  damages,  or  perhaps  he  m^  hold 
a  property  in  the  new  pews  corresponding  with  his  property 
in  the  old  ones  by  submitting  to  his  share  of  the  expense." 
The  case  of  Wentworth  v.  Ink.  in  First  Par.  of  Canton  (3 
Pick.  344)  recognizes  this  as  the  common  law  applicable  to 
the  subject  under  discussion,  as  does  also  the  case  of  Oay 
T.  Bakery  (17  Mass.  B.  434,)  where  Parker,  J.  says  the  statute 
of  1817  appears  to  have  affirmed  these  principles. 

Without  referring  to  the  cases,  it  is  sufficient  to  say  that 
the  same  principles  obtain  in  Vermont,  in  regard  to  the  rights 
of  pew-holders,  as  in  Massachusetts. 

I  understand  Judge  Pa%e  to  hold  the  doctrine  of  these 
Massachusetts  cases  when  he  futys  the  trustees  can  ^'£or  use- 
fol  purposes,  and  to  cany  out  the  ^ntemplated  improvemflut^ 
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take  down  and  remove  the^  pews  of  the  pew-holders/'  He 
adds — "the  pew-holder  has  a  remedy  when  his  pew  is  de- 
stroyed for  convenience  only."  Yet  he  decides  that  the  pew- 
holder  cannot  maintain  either  trespass  or  ejectment,  against 
the  trustees^  but  the  action  must  be  to  recover  damages  by 
way  of  indemnity  for  the  loss  of  hjs  pew.  Judge  Hand,  in 
reviewing  this  case,  (17  Barh.  109,)  also  recognizes  these 
principles.  He  says,  if  the  pew  is  taken  "for  convenience 
or  for  expediency,  and  not  from  necessity,  the  owner  has  a 
right  to  indemnity ;"  but  he  nowhere  intimates  that  the  cor- 
poration has  no  right  to  remove  pews  for  convenience  or  from 
ezpediency-M)nly  that  in  such  case  the  owner  is  entitled  to 
compensation. 

It  was  held  in  Bronson  v.  St.  Peter^s  Church  of  Aubuniy 
(reported  in  the  3d  vol.  of  Law  Reporter ,  page  590,)  that 
the  pew-owner  has  no  claim  that  the  relative  situation  of 
internal  positions  of  the  church  will  not  be  changed,  not 
that  the  church  edifice  shall  remain  unaltered.  In  that  case 
a  motioitwas  made  for  an  injunction  to  restrain  the  corpora- 
^tion  from  proceeding  with  a  contemplated  alteration  of  the 
church  edifice,  which  involved  the  demolition  of  pews.  Judge 
Maynard  denied  the  motion,  holding  that  the  trustees  acting 
in  behalf  of  the  corporation  had  the  right  to  make  alterations 
under  section  4  of  our  statute  in  regard  to  religious  corpo- 
rations, which  gives  them  power  "to  repair  and  alter  their 
churches  or  meeting  houses,  and  to  erect  others  if  necessary.'' 

But  the  right  of  the  corporation  to  repair,  improve  and 
alter  the  church  exists  at  common  law,  which  is  not  at  all 
a£Pected  by  the  statute  cited. 

It  follows,  therefore,  from  these  authorities,  that  the  cor- 
poration through  the  trustees,  who  by  statute  are]  invested 
with  the  temporalities  of  the  church,  has  the  right  to  regu- 
late the  use  of  the  meeting  house,  to  make  repairs,  alterations 
and  improvements,  and  the  pew-owners  take  and  hold  their 
privileges  in  subordination  to  the  rights  of  these  corporations. 

A  pew-owner  has  no  sejyffate  <^  individual  properdin  the 
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or  materialB  of  which  the  house  or  any  of  its  parts  is 
composed,  but  his  right  is  that  of  occupancy  of  the  pew 
during  public  worship,  and  this  right  of  occupancy  must 
yield  to  circumstances  of  necessity,  convenience  and  expe- 
diency growing  out  of  the  rights  in  bonmion  of  the  society. 
These  principles  are  the  plain  dictates  of  natural  justice 
and  cultivated  reason,  and  are  so  eminently  just  in  their 
application,  as  to  seem  a  necessary  concomitant  of  church 
property  in  our  country. 

The  charge  in  the  complaint  that  the  defendants  are  actu- 
ated by  malidouB  motives  in  removing  the  pews,  and  that 
they  have  subverted  the  useof  the  house  from  a  place  of 
worship  into  a  market  and  grocery,  is  folly  met  and  explained 
by  the  affidavits  read  on  the  motion.  At  a  meeting  of  the 
society  the  trustees  were,  by  a  vote  thereof,  instructed  to 
repair  and  alter  the  pew8  and  dips,  and  they,  in  pnrBoanoe 
of  such  instructions  and  of  a  resolution  adopted  by  them, 
proceeded  to  make  the  alterations  complained  of.  The  trus- 
tees allege  that  in  their  opinion  the  change  and  alterations 
are  necessary  to  the  comfort,  convenience  and  wants  of  the 
society;  and  state  the  grounds  of  such  belief,  which,  to  my 
mii^d,  are  reasonable  and  adequate.  They  deny  that  they 
were  actuated  by  malidous  motives,  but  assert  their  good 
&ith  in  all  they  have  done  or  intend  to  do. 

According  to  the  authorities  above  considered,  they  are 
pursuing  a  perfectly  legal  course  of  action;  for  if  the  change 
in  the  internal  arrangement  is  merely  expedient  or  matter  of 
convenience  to  the  society,  stiU  the  trustees,  in  behalf  of  the 
corporation,  may  legally  direct  the  alteration,  and  the  pew- 
owners  who  shall  be  deprived  of  their  rights  in  their  pews 
must  be  content  with  a  just  and  adequate  compensation. 
The  rights  of  all  pew-owners  in  all  churches,  unless  there 
are  some  unusual  or  peculiar  circumstances  qualifying  such 
rights,  are  subject  to  the  exercise  of  this  power  by  the  corpo- 
rate authorities. 

It  will  be  readily  perceived  that  the  conclusions  sanctioned 
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by  the  anthoritieB  cited  are  not  obnozionB  to  the  coiutita- 
tional  objection,  for  the  reason,  that  the  right  of  the  pew- 
owner  ifl  not  absolute,  but  is  qualified  by  and  subject  to  the 
right  of  the  trustees  to  alter  the  internal  arrangements  of  the 
church  as  the  good  of  the  society  may  require.  Therefore, 
no  right  of  the  pew-holder  is  invaded  or  taken  from  him 
when  the  pew  is  destroyed  from  necessity  or  for  purposes  of 
expediency  or  convenience.  \ 

It  becomes  important  now  to  inquire  how  the  question  of 
necessity,  expediency  and  convenience  is  to  be  settled.  Can 
the  trustees  determine  this,  and  are  all  the  pew-owners  to 
be  concluded  by  their  judgment,  or  perhaps  caprice  ?  Clear- 
ly not  concluded.  There  is  a  presumption  in  farar  of  their 
acts  as  agents  or  officers  of  the  corporation,  inasmuch  as 
they  are  invested  with  the  temporalities  of  the  church ;  but  I 
apprehend  they  cannot  conclude  the  question  su^^ested,  by 
the  exercise  of  an  arbitrary  despotic  wilL  They  must  carry 
out  the  reasonable  and  legal  will  and  wishes  of  the  corpo- 
ration«  They  are  presumed  to  do  this  in  regard  to  repaors, 
improvements  and  changes  made  on  the  church  property,  in 
the  absence  of  any  aU^ation  that  they  are  acting  against 
the  will  and  wishes  of  the  body  they  represent. 

It  was  decided  in  JSobertson  v.  ButUona^  (1  Keman^  ^^i) 
and  see  remarks  of  Brown  J.  in  The  Parish  of  BeUport  v. 
2boier,  (29  Barb.  272,)  '^that  a  religious  corporation 
under  the  statute  consists  not  of  the  trustees  alone,  but  of 
the  members  of  the  society;  that  the  society  itself  is  incor- 
porated, and  its  members  are  the  corporation ;  that  the  rda^ 
tion  of  the  trustees  to  the  society  is  not  that  of  a  private 
trustee  to  the  cestui  que  trusk,  but  they  are  its  officers,  with 
the  powers  of  the  officers  of  other  corporations. 

But  passing  the  fact  that  this  action  is  against  the  corpo- 
ration by  its  corporate  name,  and  that  the  acts  complained  of 
are  alleged  to  be  the  acts  of  the  corporation,  which  presup- 
poses legal  unanimity  among  the  corporators  in  regard  to 
snbh  acts,  how  are  the  wishes  and  will  of  a  religious  ooipo- 
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ration  to  be  determined?  There  can  be  no  other  way  than 
in  some  manner  to  learn  the  wishes  of  a  majority^  and  those 
wishes  when  known  and  dnly  expressed  must  oonclnde,  nnless 
so  palpably  nnjust  as  clearly  to  indicate  an  arbitrary^  wanton 
and  destructiTe  purpose.  Jndge  Harris  says,  (16  Barb. 
243,)  ^'It  is  the  right  of  a  majority  to  control  in  all 
dvil  affidrs,  and  not  less  in  the  management  of  the  t^npo- 
ralities  of  a  religions  society  than  any  other.  This  is  a  car- 
dinal principle  in  onr  free  institutions.  It  pervades  the 
whole  structure  of  society.  When  men  difTer  in  opinion,  the 
will  of  the  majority  must  prevaQ.  The  rule  i%safe  and 
equitable.  Sometimes,  though  not  often,  the  application  of 
the  rule  results  in  indiTidual  hardship^  Sometimes,  too, 
though  rery  rarely,  it  is  necessary  to  protect  the  r^hts  of  a 
minority  against  the  arbitrary  acts  of  a  majority.  But  gen* 
'eraUy,  when  individuals  unite  their  interests  to  accomplish  a 
common  end,  they  should  expect  and  be  willing  that  a  major- 
ity of  the  associates  should  govern  in  aU  matters  of  common 
interest.  They  may  be  supposed  to  enter  the  society  with 
tile  knowled^  that  they  are  to  be  governed  by  this  principle.'' 
The  soundness  of  these  observations  and  thdr  practical  equi- 
ty must  commend  them  to  the  conscience  and  candid  judg- 
ment of  every  one.  Mr.  Justice  Davies  quotes  them  with 
approval  in  WyaU  v.  Bensotiy  (23  Barb.  335,  6.) 

In  Livingston  v.  Lynchy  (4  John,  Oh.  Rep.  596,)  Chan- 
cellor Kent  lays  it  down  as  the  well  settled  law  of  corpora- 
tions, that  the  voice  of  a  majority  shall  control  The  rule  is 
based  on  grounds  of  public  good  and  convenience. 

The  dear  expression  of  the  majority  of  the  corporators, 
therefore,  is  the  will  of  the  corporation — which  will  is  pre* 
Bumed  to  be  manifested  by  the  action  of  ihetrustees.  When 
it  is  desirable  to  obtain  especial  sanction  for  any  contem- 
plated proceeding — and  it  is  well  to  secure  such  sanction  in 
all  matters  of  importance — the  trustees  should  call  a  public 
meeting  of  the  members  of  the  society,  and  the  expression  of 
that  meeting,  if  £urly  obtained,  would  be  dear  and  rdiaUe 
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anihority  on  which  the  trastees  might  safdy  act.  Then  the 
contemplated  alterations  and  improvements  coidd  be  discuss- 
ed and  the  expenses  considered,  among  which  would  naturally 
be  such  as  might  be  incurred  by  the  necessary  remoyal  of  or 
injury  to  the  pew  or  slip  of  any  member*  G-enerally  no  ex- 
pense of  this  idnd  would  be  incurred,  for  no  one  would  be 
driven  from  the  church,  but  a  seat  or  right  of  occupancy  dur- 
ing public  worship — which  was  aU  any  one  possessed — would 
be  provided ;  and  if  as  good  and  equally  commodious  and 
comfortable,  although  in  different  form,  no  claim  for  damage 
could  be  sustained. 

In  the  exercise  of  its  powers,  the  corporation,  through  its 
of&cers,  must  act  with  due  regard  to  the  object  of  the  organ- 
ization, equalizing  to  the  greatest  possible  extent  the  privi- 
leges and  burdens  among  the  members,  so  as  to  secure 
general  comfort  in  the  enjoyment  <^  common  rights. 

If  the  forgoing  conclusions  are  well  based — and  they  are 
sanctioned  by  numerous  dedsions — ^the  motion  for  an  injunc- 
tion must  be  denied. 

But  there  is  another  unanswerable  objection  to  the  motion. 
The  plaintiffs  ask  for  an  injimctionto  restrain  the  defendants 
from  destroying  their  pews,  and  from  erecting  other  struc- 
tures in  their  place.  But  it  is  shown  that  the  pews  were  ia 
fact  taken  down  and  removed  before  the  commencement  of 
this  action ;  therefore  no  case  for  an  injunction  thto  existed, 
or  now  exists,  to  prevent  the  removal  of  the  pews ;  nor  can 
the  plaintiffs  enjoin  the  defendants  from  erecting  other  struc- 
tures, as  slips  or  seats,  in  the  place  of  the  pews  removed. 

The  cases  above  cited  all  agree  in  this — ^that  a  pe<^-holder 
has  no  right  beyond  that  of  using  the  pew  as  a  seat  in  the 
church  edifice.  He  has  no  exclusive  right  in  the  soil  below 
the  pew,  or  in  the  timber  or  materials  of  which  the  house  or^ 
any  of  its  parts  is  composed ;  and  when  this  use  is  destroyed, 
his  right,  if  any  remains  to  him,  is  a  right  of  indemnity  or 
compensation  for  the  injury.  If  the  authorities  settle  any 
;,  they  demonstrate  and  establish  this  ccmo^usion. 
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A  difficttlty  snggestfl  itself  to  me  in  the  fonn  of  the  action, 
which,  however,  was  not  discussed  before  me,  and  I  shall  not 
therefore  take  it  into  consideration  in  the  decision  of  .the 
motion.  But  it  may  be  well  to  draw  the  attention  of  the 
counsel  to  it  at  this  early  stage  of  the  action.  Can  the  plain- 
tiff join  in  an  action  for  the  relief  demanded  on  the  case 
presented,  or  can  they,  being  separate  pew-holders,  join  in 
an  action  for  any  relief  whatever,  ))ased  on  their  rights  as 
pew-holders  ?  It  is  held  in  Shaw  v.  Bevenidge,  (3  HUly  26, 
27,)  that  pew-owners  hold  their  particular  seats  in  severalty — 
that  their  rights  are  distinct  and  separate.  Have  the  plain- 
tifb  a  common  right,  or,  do  they  show  more  than  this,  that 
the  defendants  have  injured  and  intend  further  to  injure  them 
in  their  separate  rights  ?  (See  Bouton  v.  The  City  of  Brook" 
lyn,  15  Barb.  375,  aiUo  opinion  of  Judge  Handy  in  man- 
uacripty  in  Judson  and  others  tv.  Judd  and  others.)  On 
this  point  I  intimate  no  opinion.  The  motion  for  an  injunc- 
tion must  be  denied  with  ten  dollars  costs. 

[ScHBNiCTAST  Spbcial  Tsbx,  Julj  28, 1860.    Boekiiy  Jnstioe.] 


SPAULDiNa  V8.  Stranq  and  others. 

On  fbe  16th  of  NoTember,  1864,  an  agreement  was  executed  by  and  between 
B.  Sl  F.  and  certain  of  their  creditors,  by  which  Che  latter  covenanted  that 
!n  case  B.  A  F.  should,  on  or  before  the  Ist  day  of  December,  1864,  executa 
to  8.  an  assignment  of  all  their  property,  preferring  therein  as  first  dass 
creators  an  amouit  not  exceeding  |60,000,  and  prefcrring  the  coTenantors 
to  the  amount  of  fifty  cents  on  the  dollar  on  their  sereral  claims,  they 
would,  on  the  execution  and  dellrery  of  such  assignment,  discharge  B.  A  F. 
IhNnall  liability  for  the  balance  of  their  claims.  Assignments  of  the  indi- 
vidual and  partnership  property  of  B.  dt  F.  were  executed  by  them  to  S.  on 
the  1st  of  December,  1864.  The  assignment  of  the  partnership  property 
contained  this  recital :  "  Whereas  the  said  parties  of  the  first  part  are  co- 
partners in  trade  in  the  city  of  New  York,  under  the  firm  of  B.  d&  F.,  and  are 
aipiMeai  unable  to  pay  their  debts,  nuiJkHw  o^nrMc?  to  assign  thepropertj 
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hereinafter  refened  (o,  for  the  benefit  of  their  creditors,  in  ikt  MaMMr 
h^einqfter  m€fU%on«d, "  By  that  assigDment,  certain  creditors  representing 
about  153,000  of  the  debts  were  first  to  be  paid  in  full ;  the  sixty  creditors 
who  signed  the  agreement  of  November  16,  1854,  representing  about 
198,000  of  the  debts,  were  next  to  be  paid  50  per  cent;  and  then,  tf  there 
was  any  thing  left,  it  was  to  be  applied  in  equal  proportions  and  without 
preference,  towards  the  payment  of  all  other  partnership  debts.  The 
assignment  of  the  individual  property  of  the  assignors  contained  similar 
provisions,  ffdd  that  the  assignments  must  be  construed  in  connection 
with  the  agreement  of  November  16th,  and  the  three  together  must  be 
looked  upon  as  constituting  one  transaction  or  instrument;  and  that,  thus 
viewed,  the  assignments  were  on  their  fiice  traudulent  and  void  as  to  the 
plaintifi'and  other  creditors  who  were  not  preferred,  and  who  declined  sign- 
ing the  agreement :  1st.  Because  the  assignors  thereby  intended  to  reserve 
or  secure  for  themselves  a  benefit ;  and  2d.  Because  the  whole  proceeding 
was  an  attempt  to  coerce  the  creditors  to  enter  into  t^e  compromise. 

ACTION  to  set  aside  assignments  made  for  the  benefit  of 
creditors. 

Sutherland,  J.  I  think  the  assignments  made,  or  pur- 
porting to  have  been  made,  for  the  benefit  of  their  creditor, 
by  Bradner  &  Furman,  on  the  Ist  day  of  December,  1854, 
'  must  be  construed  in  connection  with  the  previous  agreement 
of  the  16th  November,  between  them  and  certain  of  their 
creditors,  and  that  in  deciding  the  question  whether  the  as- 
signments were  and  are  fraudulent  and  void  as  to  the  plaintiff 
on  their  face,  the  agreement  and  the  assignments  must  be 
looked  upon  as  constituting  one  transaction  or  instrument. 
The  assignment  of  the  partnership  property  contains  a  re- 
cital in  these  words:  ^^  Whereas  the  said  parties  of  the  first 
part  are  co-partners  in  trade  in  the  city  of  New  York,  xmder 
the  firm  of  Bradner  Ss  Furman,  and  are  at  present  unable 
to  pay  their  debts,  and  have  agreed  to  assign  the  property 
hereinafter  referred  to  for  the  benefit  of  their  creditors^  in 
the  manner  hereinafter  mentioned" 

The  complainant  alleges  that  the  assignment  which  Brad- 
ner &  Furman  respectively  made  of  their  individual  prop- 
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ertj,  contained  similar  provisions  to  those  contained  in  the 
assignment  of  their  partnership  property,  and  was  made  for 
a  like  purpose  and  pursuant  to  the  agreement  of  the  16th  of 
Koyember  previous.  This  allegation  is  not  denied  by  the 
answer  of  the  def<»dants,  but  is  substantially  admitted  by  it. 

By  the  agreement  of  the  16th  of  November,  the  creditors 
who  executed  it  covenanted  to  and  with  Bradner  &  Fur- 
man,  that  in  case  they  shoidd,  on  or  before  the  1st  day  of 
December,  1854,  e|Lecute  to  JPeter  0.  Strang  an  assignment 
of  all  their  property,  preferring  in  said  assignment  as  first 
class  creditQrs  an  amount  not  exceeding  ^60,000,  and  prefer- 
ling  them  (the  creditors  who  executed  the  agreement)  to 
the  amount  of  fifty  cents  on  the  dollar  on  their  several  claims, 
they  would  in  such  case  on  the  execution  and  delivery  of 
such  assignment  discharge  them,  the  said  Bradner  &  Fur- 
man,  from  all  liability  for  the  balance  of  their  claims. 

The  assignments  were  made  to  Peter  0.  Strang  on  the  1st 
day  of  December,  1854.  By  the  assignment  of  the  partner- 
ship property,  certain  creditors,  representing  about  $53,000 
of  the  debts,  were  first  to  be  paid  in  full;  the  sixty  creditors 
who  signed  the  agreement  of  the  16th  of  November,  repre- 
senting about  $93,000  of  the  debts,  were  next  to  be  paid  50 
per  cent;  and  then,  if  there  was  any  thing  left,  it  was  to  be 
applied  in  equal  proportions  and  without  preference,  towards 
the  payment  of  all  other  partnership  debts. 

It  is  apparent  that  the  assignments  were  in  fe^i  made  in 
Pjursuance  of  the  agreement  of  the  16th  of  November,  and 
that  they  should  be  construed  together,  and  should  be  looked 
upon  SB  constituting  oneinstrument,  for  the  purpose  of  see- 
ing whether  the  law,  on  the  &ce  of  the  instruments  them- 
sdves,  pronounces  the  transaction  ill^al,  and  fraudulent  and 
void,  as  to  the  plaintiff  and  other  creditors,  who  were  not 
preferred,  and  who  declined  signing  the  agreement  of  the  16th 
of  November. 

Strang,  the  assignee,  has  realized  from  the  assigned  prop- 
erty. $72,37.782,  and  that  is  all  that  probably  ever  will  be 


238        0ASE8  IN  THS  SUPBEIO:  OOUBT. 

Spaulding  v,  Stnmg. 

realized  The  preferred  debts  of  the  first  clajss,  amounting 
with  interest  thereon  to  $61,072.42^  have  been  paid  by  the 
assignee.  The  rest  of  the  property  and  of  its  proceeds  are 
in  the  hands  of  the  assignee.  The  effect  of  the  transaction, 
if  carried  out^  would  be  wholly  to  deprive  the  plaintiff  and 
other  creditors,  who  did  not  sign  the  agreement,  and  who 
wer^  put  in  the  third  class,  whoUy,  of  any  share  or  portion 
of  the  assigned  property,  or  of  its  proceeds. 

By  the  agreement  of  the  16th  November,  the  creditors  who 
fiign^  it  in  the  first  place  severally  covenanted  to  and  with 
Bradner  &  Furman,  in  consideration  of  one  dollar  to  each 
of  them  paid  by  Bradner  dt  Furman^  that  they  would  dis- 
charge their  debts  on  receiving,  on  or  before  the  1st  day  of 
DecembOT,  1854,  forty  cents  on  the  dollar  in  securities,  and 
the  notes  of  Bradner  &  Furman  for  ten  centi^on  the  dollar. 
The  creditors  then  further  covenant,  '^in  case  the  said  Brad- 
ner &  Furman  shall  be  unable  to  do  so,"  (that  is,  effect  the 
compromise,)  upon  the  execution  of  the  assignment  to  Strang, 
putting  them  in  the  second  class  for  fifty  per  cent  of  their 
debts,  to  release  the  balance  as  above  more  at  large  substan- 
tially'Set  forth. 

The  acceptance  of  the  agreement  by  Bradner  &  Furman, 
although  it  does  not  appear  to  have  been  signed  by  them, 
was  in  effect  a  promise  or  covenant  on  their  part,  in  case  they 
made  an  assignment,  to  make  it  to  Strang,  and  to  put  the 
creditors  who  had  signed  it  in  the  second  class,  and  to  pre- 
fer them  over,  those  in  the  third  class,  to  the  amount  of  fifty 
cenljs  on  the  dollar.  It  is  apparent  from  the  papers,  and  from 
the  whole  transaction,  that  the  consideration  which  induced 
this  preference,  was  not  any  supposed  equitable  nature  of 
the  claims  of  these  creditors,  or  any  sense  of  a  moral  or  hon- 
orable obligation,  but  was  the  covenant  on  the  part  of  these 
creditors  to  release  the  balance  of  their  claims.  By  this 
transaction  these  creditors  purchased,  and  Bradner  &  Fur- 
man sold  to  them,  their  position  in  the  assignment,  and  the 
.chance  of  getting  fifty  per  cent,  or  at  least  something  on 
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their  debts.  Sorely,  the  absolute  release  of  their  futtire 
acquisitions  from  nearly  fifty  thousand  dollars  debt  was  an 
important  consideration  for  the  assignors.  Surely,  if  by  this 
arrangement,  or  transaction,  the  assignors  secured  or  reserved 
to  themselves  the  absolute  right  to  this  release,  they  secured 
or  reserved  an  important  benefit  for  themselves. 

The  manifest  intent  of  Bradner  &  Furman  was  to  coerce  all 
of  their  creditors  into  the  terms  of  the  compromise  provided  for 
in  the  agreement  of  the  16th  November.  It  would  appear  from 
the  instrument  itself,  and  I  think  it  appears  from  the  plead- 
ings and  the  evidence  in  this  case  outside  of  the  instrument, 
that  the  compromise  was  first  offered  to  the  creditors,  and  not 
{Proposed  by  them. 

The  agreement  purports  to  have  been  executed  in  consid- 
eration of  one  dollar  paid  by  Bradner  Ss  Furman.  By  pre- 
senting this  instrument  to  the  creditor,  Bradner  &  Furman  in 
effect  said  to  him,  sign  this,  and  you  will  get  half  your 
debt ;  but  if  you  do  not  sign  it,  you  will  of  course  fall  into 
the  third  class  and  get  nothing.  It  is  plain  to  me,  from  the 
transaction  as  shown  by  the  papers,  that  Bradner  &  Furman 
wished  to  avoid  making  an  assignment  by  making  the  pro- 
posed compromise  with  all  their  creditors.  Not  being  able 
to  get  all,  except  those  whom  they  intended  to  pay  in  full, 
to  sign  it,  they  made  tKe  assignment. 

It  appears  from  evidence  in  this  case  that,  notwithstanding 
the  assignment,  the  assignee  has  never  paid  any  thing  to  the 
second  class  creditors,  and  that  most  if  not  all  of  their  claims, 
after  the  assignment,  were  purchased  by  friends  or  relatives 
of  the  assignors,  or  of  one  of  them,  at  rates  from  ten  to  fifty 
cents  on  the  dollar. 

My  conclusion  is,  that  the  assignment  to  Strang,  when 
viewed  in  connection  with  the  previous  agreement  of  the  16th 
of  November,  on  its  face  is  fraudulent  and  void  as  to  the 
plaintiff,  and  must  be  declared  to  be  so,  upon  two  grounds : 
Ist.  Upon  the  ground  that  the  assignors  thereby  intended 
tp  reserve  or  secure  for  themselves  a  benefit ;  2d.  Upon  the 
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groxmd  that  the  whole  proceeding,  viewed  as  one  tnuiflao-> 
tion,  was  an  attempt  to  coerce  the  creditors  to  enter  into  the 
compromise.  I  think  this  case  comes  fairly  within  the  prin- 
pie  decided  in  Hyslop  v.  Cflarke,  (14  John.  458 ;)  Wakeman 
V.  OroveTy  (4  Paige,  23,  S.  O.  11  Wend.  187 ;)  ArmHrong 
V.  Byrne,  (1  Edw.  Ch.  79 ;)  LentUhon  v.  MoffaU,  (1  id.  451 ;) 
urns  v.  Levy,  (2  id.  183.) 

An  insolvent  has  a  right  to  make  an  assignment  for  the 
benefit  of  his  creditors,  with  preferences.  In  this  case^  Brad* 
ner  &  Furman  had  a  right  to  prefer  the  second  class  credit- 
ors to  the  third,  but  they  had  no  right  to  enter  into  a  hargam 
with  the  second  class  to  give  them  such  preference,  and 
carry  it  out  under  color  of  an  assigmnent  for  the  benefit  of 
their  creditors,  for  their  own  benefit,  to  the  injury  of  the 
plaintiff  and  other  creditors  not  parties  to  the  bargain. 

The  plaintiff  is, entitled  to  a  judgment  declaring  the  assign* 
ment  and  the  whole  transaction  void  as  to  him  and  other 
creditors  who  were  not  preferred  and  did  not  sign  the  agree- 
ment of  the  16th  of  November,  and  that  he  is  entitled  to  be 
paid  the  amount  of  his  judgment,  with  interest  thereon  and 
the  costs  of  this  action,  out  of  the  assigned  property,  or  the 
proceeds  thereof  remaining  in  the  hands  of  the  assignee, 
after  the  payment  of  the  first  dass  creditors  in  fiill,  at  the 
time  of  the  conmiencement  of  this  action. 

It  appearing  by  the  answer  of  the  defendants  that  there 
remained  in  the  hands  of  the  assignee,  after  having  paid  the 
creditors  of  the  first  dass,  in  fall  of  the  proceeds  of  the 
assimed  property,  more  than  sufficient  to  pay  the  plaintiff's 

be  directed  to  pay  the  same  out  of  such  funds,  without  any 
reference  to  taking  an  account  of  the  assigned  property  and  the 
proceeds  thereof.  This  question  and  all  other  questions  is 
reserved,  however,  until  the  settlement  of  the  decree,  which 
must  be  settled  on  two  days'  notice.  As  this  action  is  for  the 
benefit  of  the  plaintiff  alone  as  a  judgment  and  execution 
creditor,  and  not  for  the  benefit  of  himself  and  other 
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ton  in  tiieUkd  sitiiAtioQ,  if  the  assignee  has  sufficient  of  the 
trust  fnnds  in  his  hands  to  pajthe  plaintifis  claim  after  hav- 
ing paid  the  first  class  creditors  in  full,  I  see  no  necessitjr 
either  for  a  receiver  or  for  a  reference  to  take  an  account. 


[Kxw  ToBK  Spscial  Tsbk,  July  81, 1800.    Su^erJand,  Justioe.] 
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WiNSLOW  V8.  McCall  and  Cablbt. 

Th*  iiftsnee  of  a  Junior  mortgage,  wbose  usigmneiit  is  reoordod,  ifl  entUM 
lo  noUoo,  upon  tilie  foreclosure  by  adTertisement  of  a  senior  mortgage. 

If  no  notice  is  senred  upon  liim  he  will  not  be  foreclosed ;  nor  will  his  rights 
under  his  mortgage  be  affected  by  the  foreclosare  and  sale. 

Where  the  owner  of  premises  which  are  subject  to  a  mortgage,  while  in  pot- 
sessioa  tberoof,  takes  an  assignment  of  the  mortgage,  which  is  snbseqaeDtly 
forfeited  by  the  non-payment  of  the  amount  doe  thereon,  he  will,  firom  tbo 
time  of  such  forfeiture,  be  deemed  a  mortgagee. in  possession,  and  may 
defend  the  possession  until  his  debt  is  paid. 

It  is  not  necessary  that  he  should  have  obtained  possession  as  mortgagee, 
either  by  ooosent  of  the  mcrtgagor,  or  by  legal  i^oceediags.  His  sntBefoiit 
if  he  obtained  the  possession  in  some  legal  mode. 

A  grantee  will  not  be  prejudiced  in  his  claim  under  a  corenant  of  warranty, 
by  a  failure  to  take  the  actual  possession  of  the  premises  immediately.  He 
has  the  right  to  leave  them  racant,  if  he  chooses ;  and  the  fact  that  he  might, 
by  taking  immediate  possession,  hare  prevented  a  mortgageo  from  becoming 
mortgagee  in  possession  antU  the  grantee  should  resort  to  legal  proceedingi, 
will  not  affect  the  right  of  the  latter  under  the  corenant. 

If  the  right  of  a  mortgagee  in  possession  exists  at  the  time  of  the  conveyance 
of  the  premises  to  a  purchaser,  in  fee,  and  such  mortgagee  can,  by  virtue  of 
that  right,  now  resist  the  claim  of  the  grantee  to  the  possession,  and  doea  In 
ihct  rsslst  sudi  dalm,  the  covenant  of  warranty  is  broken,  and  an  actkm 
can  be  maintained  thereon. 

A  subsequent  incumbrancer  has  no  claim  upon  the  surplus  moneys  arising  fkom 
a  sale  under  a  statute  foreclosure  of  which  ho  has  no  notice ;  his  lien  not 
befng  aJIboted  by  the  proceedings.  The  land,  therefore,  wlB  not  be  dli* 
chatiged  from  the  lien  of  his  incumbrance  and  transferred  to  such  mrplas 
moneys. 

Ifhere  the  plaintiff  purchased  of  the  defendants  a  piece  of  land  for  $1400, 
paying  |600  down,  and  giving  her  bond  and  mortgage  for  $900 ;  BM,  In  an 
aedon  for  breach  of  the  covenant  of  wirtanty  and  qoitt  a^toymanl  oon- 
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teined  in  the  deed,  by  reason  of  the  existence  of  a  prior  mortgage  upon  tlM 
premises,  under  which  the  mortgagee  was  in  possession,  that  the  measure 
of  damages  was  the  amount  due  upon  the  mortgage  last  mentioned,  with 
interest  from  the  commencement  of  the  suit. 

ON  the  26th  day  of  February,  1859,  the  defendants  con- 
veyed to  the  plaintiff  about  seventy  acres  of  land,  part 
of  lot  No.  62,  in  the  town  of  Marathon,  in  the  county  of 
Cortland.  The  consideration  for  the  sale  was  $1400.  Of 
this  the  plaintiff  paid  down  |t400  in  money,  and  delivered  to 
the  defendants  the  note  of  her  husband  for  $100,  and  the 
balance  was  secured  by  her  bond  and  mortgage  on  the  prem- 
ises for  $900,  payable  in  installments.  The  deed  contained 
the  usual  covenants  for  quiet  enjoyment  and  warranty.  At 
the  time  this  conveyance  was  made,  one  Hervey  J.  Pike  was 
in  possession  of  the  premises  as  a  tenant  under  Bichard  D. 
Comwell.  His  possession  a8  such  tenant  commenced  on  the 
14th  day  of  May,  1857,  and  has  continued  since  that  time. 
Comwell  derived  title  to  the  premises  on  the  16th  day  of 
February,  1857,  by  conveyance  from  Jacob  It.  Talbut,  whose 
title  by  several  mesne  conveyances  came  from  John  Hough^ 
tailing.  In  addition  to  this,  Comwell,  on  the  9th  day  of 
March,  1859,  became  the  assignee  of  a  mortgage  on  the 
premises,  and  which  was  a  valid  lien  thereon,  for  the  sum  of 
one  hundred  dollars  then  remaining  due,  and  the  interest 
thereon  from  the  first  day  of  April,  1858.  This  mortgage 
was  given  by  Philip  Heartt,  jun.,  (a  former  owner  of  the 
premises)  to  Henry  W.  Burlingame,  on  the  21st  day  of 
March,  1853,  to  secure  the  payment  of  $500,  and  was  record- 
ed on  the  2l8t  day  of  April,  1853,  in  Cortlapd  county.  On 
the  11th  day  of  April,  1854,  Burlingame  assigned  this  mort- 
gage to  Hiram  W.  Betts,  and  on  the  same  day  this  assign- 
ment was  recorded  in  the  clerk's  office  of  the  same  county. 
On  the  9th  day  of  March,  1859,  Betts  assigned  the  mortgage 
to  Bichard  D.  Comwell,  and  the  assignment  was  duly  re- 
corded on  tiie  11th  day  of  March,  1859.    The  defendants  de- 
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med  their  title  to  the  premises  through  the  foreclosnre  of  a 
mortgage  thereon,  executed  by  Asahel  B.  Cannon  and  Bath* 
sheba  his  wife,  to  John  Houghtailing,  dated  the  29th  day  of 
March,  1849,  and  given  to  secure  the  payment  of  $1000,  and 
doly  recorded  on  the  11th  day  of  December,  1849.  On  the 
8th  day  of  August,  1854,  John  P.  Cannon  became  the  owner 
of  this  mortgage.  On  the  ISth  day  of  July,  1858,  he  com* 
menced  proceedings  to  foreclose  this  mortgage,  by  advertise- 
ment, under  the  statute.  The  sale  took  place  on  the  12th 
day  of  October,  1858,  and  the  premises  were  bid  off  by  Hiram 
McCall,  one  of  the  defendants.  No  notice  of  this  foreclosure 
was  served  on  Hiram  W.  Betts,  or  on  Hervey  J.  Pike,  or*on 
the  personal  representatives  of  Bathsheba  Cannon.  About 
the  first  of  April,  1859,  Winslow,  the  husband  of  the  plain* 
tiff,  demanded  possession  of  the  premises  of  the  defendants. 
On  the  6th  day  of  April,  1859,  a  written  request  from  the 
pkintiff  was  made  of  the  person  in  possession  (Hervey  J. 
Pike)  that  he  remove  therefrom;  and  likewise  demanding 
possession  thereof,  by  virtue  of  the  conveyance  to  her.  Pike 
refused  to  leave  the  premises,  on  the  ground  that  he  was  in 
possession,  as  a  tenant  under  Bichard  D.  ComwelL  Pike  as 
such  tenant  still  keeps  the  plaintiff  out  of  possession. 

This  action  was  brought  by  the  plaintiff,  against  the  de* 
fendants,  upon  the  covenant  of  warranty  and  quiet  enjoyment 
contained  in  their  deed  of  February  26,  1859.  The  plaintiff 
claimed  to  recover  the  sum  of  $500,  being  the  amount  of 
purchase  money  paid  by  her  at  the  time  of  the  purchase, 
with  interest 

H.  Bctllardy  for  the  plaintiff. 

McDoweUy  StUaon  d  Edwards y  for  the  defendants. 

Pabsieb,  J.  The  principal  question  in  this  case  is  whether 
the  foreclosure  of  the  mortgage  by  Cannon  banned  the  as* 
fldgnee  of  the  Hearit  mortgage,  and  this  I  find  a  difficult 
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qtLMtioii.  It  was  decided  by  Justice  Hand,  at  special  teno^ 
in  Wetmore  t.  BobertSy  (10  Soto.  Fr.  JR.  Sly)  that  bxl  as- 
signee of  a  junior  mortgage,  whose  assignment  was  recorded, 
was  entitled  to  notice,  upon  the  foreclosure  by  advertisement 
of  a  s^or  mortgage.  That  is  this  case ;  and  inasmuch  as, 
aside  from  authority,  the  question  is  one  of  much  doubt,  I 
feel  bound  by  that  decision,  not  finding  any  which  conflicts 
with  it. 

K  then  Betts,  who  was  an  assignee  of  the  Heartt  mor1>- 
gage,  was  entitled  to  notice  on  the  foreclosure  of  the  Cannon 
mortgage,  no  notice  having  been  served  on  him,  he  was  not 
foreclosed,  and  his  rights  under  his  mortgage  were  not  af- 
fected by  the  foreclosure  and  sale.  He  stood  after  tibe  fore- 
closure precisely  as  though  none  had  been  made. 

At  the  time  of  the  foreclosure  and  sale,  Pike  was  in  pos- 
session; and  was  in,  as  I  think,  as  the  tenant  of  ComwelL 
He  entered  und^  the  lease  from  Comwell,  the  term  in  which 
continued  until  the  1st  of  April,  1858.  Comwell  was  then 
the  owner  of  the  premises,  subject  to  the  mortgages,  and  so 
continued  until  the  sale  under  the  foreclosure  proceedings, 
on  the  12th  day  of  October,  1858,  to  the  defendant  McCall. 
Now  although  a  memorandum  was  subjoined  to  the  lease  on 
the  10th  day  of  March,  1858,  signed  and  sealed  by  B.  D.  and 
W.  P.  Bandall,  and  the  lessee  Pike,  aa  follows:  '^  We,  the 
undersigned,  hereby  mutually  agree  that  the  above  lease  may 
stand  for  one  year  from  the  first  day  of  April  next,  and  that 
for  value  received,  we  promise  and  agree,  each  to  the  other, 
to  be  governed  in  all  respects  by  said  lease  for  the  term  above 
specified ;"  still  there  is  nothing  to  show  that  the  Bandalls 
had  or  claimed  any  interest  in  the  premises,  and  no  such 
interest  or  claim  can  be  inferred  from  the  terms  of  the  memo- 
randum, but  the  inference  rather  is,  that  they  stipulated  oa 
behalf  of  Comwell,  as  his  sureties,  or  possibly  as  his  agents. 
The  agreement  is,  that  the  leaae  shall  stand  for  another  year. 
Pike  does  not  agree  to  pay  any  rent  to  the  Bandalls,  but  to 
Oomwell.    The  next  succeeding  year  a  similar  extension  is 
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fligned  by  Gomwell  himself.  Pike,  moreoyer,  testifieB  that  ha 
has  continued  in  poflsession  ever  since  he  Bnt  entered  as  tenant 
to  ComwelL  I  therefore  hold  that  Pike,  at  the  time  of  the 
foredosnre  and  sale,  and  at  the  time  of  the  conyeyanoe  by  the 
defendants  to  the  plaintiff,  and  ever  since,  was  and  has  been 
Comwell's  tenant.  Comwell  has  neyer  been  diyested  of  the 
possession  of  the  premises  since  his  first  entry  under  his  deed 
firom  Talbnt.  Comwell's  interest  in  the  premises,  howeyer, 
was  subject  to  the  Cannon  mortgage ;  and  on  the  foredosnxe 
of  that  mortgage  he  was  served  with  notice,  and  his  equity 
of  redemption  was  foreclosed  against,  and  his  interest  divested. 
The  possession  which  he  thenceforth  retained  through  Pike, 
his  tenant,  was  not  adverse  as  against  the  defendants,  or  the 
plaintiff,  claiming  under  the  Cannon  mortgage,  until  he  be- 
came the  assignee  of  the  Heartt  mortgage.  Pike's  posses- 
sion, therefore,  was  not  adverse  at  the  time  the  defendants 
conveyed  to  the  plaintiff  The  defendants'  counsel  insist 
that,  inacmuch  as  the  plaintiff,  in  her  complaint,  alleges  that 
Pike  was  in  possession  under  Comwell,  who  was  the  owner 
of  the  premises  and  claimed  title  thereto,  adversely  to  the 
defendants,  at  the  time  the  defendants  executed  the  deed  to 
the  plaintiff,  she  cannot  gainsay  the  iacL  But  the  defend- 
ants deny  that  fact,  distinctly,  as  the  plaintiff  alleges  it;  and 
an  issue  being  made  upon  it,  neither  party  can  rest  upon  the 
allegation  of  the  other,  but  the  issue  must  be  decided  accord- 
ing to  the  facts  appearing  in  the  case. 

On  the  9th  of  March,  1859,  Comwell  became  the  owner  of 
the  Heartt  mortgage,  with  all  the  rights  of  Betts  under  it 
On  the  1st  of  April,  1859,  that  mortgage  became  forfeited 
by  the  non-payment  of  the  amount  remaining  unpaid  and 
which  then  became  due,  to  wit,  $100  and  interest  thereon 
from  Ist  April,  1858.  Comwell  was  then  in  possession — a 
possession  legally  acquired,  and  of  which  he  had  never  been 
divested.  I  think  he  is  firom  that  time  to  be  deemed  amort- 
gagee  in  possession.  It  is  not  necessary  that  he  should  have 
t>btei]ied  possession,  aa  mortgagee,  either  by  ccouent  of  the 
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mortgagor,  or  by  legal  proceedings.  It  is  sufficient  if  he 
obtained  the  possession  in  some  legal  mode.  After  forfeiture, 
he  is  considered  as  having  the  legal  estate,  and  being  l^ally 
in  possession,  may  defend  until  his  debt  is  paid.  (15  Wend. 
248.)  Comwell,  then,  as  against  the  plaintiff,  has  a  right 
of  x>06session,  paramount  to  her's.  It  matters  not  that  the 
paramount  right,  in  the  condition  in  which  it  now  exists,  did 
not  accrue  until  after  the  execution  of  the  conveyance  by  the 
defendants  to  the  plaintiff.  She  cannot  be  prejudiced,  in 
her  claim  under  the  covenant  of  warranty  entered  into  by 
the  defendants  with  her,  by  not  having  immediately  taken 
the  actual  possession  of  the  premises.  She  had  the  undoubted 
light  to  leave  them  vacant  if  she  chose ;  and  the  fiict  that 
she  might,  by  taking  immediate  possession,  have  prevented 
this  mortgagee  from  becoming  mortgagee  in  possession,  until 
he  should  resort  to  1^^  proceedings,  does  not  affect  her 
right  under  the  covenant.  That  would  only  have  driven  him 
to  redeem  the  premises  from  the  sale  under  the  foreclosure 
proceedings,  and  thus  to  have  ousted  her  of  the  possession. 
His  right  against  that  conveyed  to  her,  existed  in  the  hands 
of  Betts  at  the  time  of  the  conveyance  to  her ;  and  if  he 
can,  by  virtue  of  that  right,  now  resist  her  claim  to  the  pos- 
session, and  does  in  fact  so  resist,  the  covenant  of  warranty 
is  broken,  and  this  action  can  be  maintained.    (6  Barb.  172.) 

It  is  contended  by  the  defendants'  counsel  that  the  lien  of 
the  Heartt  mortgage  is  transferred  from  the  premises  to  the 
surplus  remaining  in  the  hands  of  Gannon,  from  the  fore- 
closure and  sale  under  the  mortgage  held  by  him,  and  such 
surplus  being  sufficient  to  satisfy  the  Heartt  mortgage,  that 
Gomwell  has  no  right  to  the  possession  of  the  premises  xmdiBr 
that  mortgage. 

The  case  of  8lee  v.  MunhaUan  Company ^  (1  Paige,  48,) 
dted  to  sustain  that  position,  does  not,  I  think,  sustain  it 
There,  Slee  owed  the  Manhattan  Company  #2000;  and, 
holding  a  mortgage  against  Frear  &  Hallowell  for  4^4000,  he 
assigned  it  to  the  company  as  coIlAteral  aeeiuityibr  the  pagr« 
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ment  of  the  $2000.  The  company  foreclosed  the  mortgagei 
and  bid  in  the  premises  for  1^700.  And  all  that  was  held  in 
that  case  upon  the  point  now  in  question  was,  that  the  as* 
signment  authorized  the  assignee  to  foreclo^  the  mortgage 
assigned ;  that  if  a  stranger  had  purchased  under  the  fore- 
closure, he  would  have  taken  a  good  title  agaiost  the  mort- 
gagee who  had  assigned ;  that  the  foreclosure  of  the  mortgage 
did  not  affect  the  right  of  the  mortgagee  in  that  mortgage, 
who  had  assigned  it,  to  redeem  his  mortgage,  his  assignment 
beii^  in  the  nature  of  a  mortgage ;  but  that  his  equity  of 
redemption  would,  after  the  foreclosure  of  the  mortgage  so 
assigned,  and  a  purchase  of  the  premises  by  a  stranger,  at- 
tach itself  to  the  money  for  which  the  land  was  sold,  instead 
of  the*  land  itself  It  was  held  in  Waller  v.  Harria,  (7 
Paigcy  167,)  that  a  subsequent  incumbrancer  has  no  claim 
to  the  surplus  produced  by  a  sale  in  a  statute  foredosure, 
as  his  lien  is  not  affected  by  the  proceeding.  The  latter  case, 
and  not  the  former,  states  the  rule  applicable  to  the  case 
under  oonsideration. 

Upon  the  whole  case,  I  do  not  see  why  the  plaintiff  is  not 
entitled  to  recover. 

In  regard  to  the  damages,  no  question  was  made,  on  the 
trial,  nor  in  the  briefis  submitted,  as  to  the  rule.  The  plain- 
tiff claims  to  recover  back  the  $500  of  the  purchase  money 
paid  by  her  at  the  time  of  the  conveyance,  but  makes  no 
claim  in  regard  to  the  $900  bond  and  mortgage  which  she 
at  the  same  time  executed  to  the  defendants.  On  what  prin- 
ciple she  assumes  $500,  as  the  measure  of  damages,  I  do  not 
quite  understand.  The  title  which  she  has  obtained  by  the 
conveyance  to  her,  is  good  against  all  the  world,  except  this 
mortgagee  in  possession,  and  he  is  entitled  to  hold  possession 
only  until  his  debt  shall  be  paid,  by  the  rents  and  profits  of 
the  premises,  or.  otherwise.  When  the  debt  is  paid  in  that 
way  or  any  other,  the  obstruction  to  her  possession  ceases, 
and  her  title  is  complete  and  unincumbered,  except  by  the 
laortgage  which  she,  hene]f>  gave  to  the  defendants.    If  the 
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entire  title  liad  failed^  or  if  the  amount  due  on  the  mori^age 
equalled  the  -value  of  the  land,  then  the  purchase  money  and 
interest  would  have  been  the  measure ;  and  the  $1400  would 
have  been  recoverable,  less  the  $900,  indeed,  if  the  claim  to 
such  deduction  were  properly  set  up  in  the  answer.  But 
here  the  title  has  not  failed  absolutely ;  nor  is  the  amount  of 
tibe  mortgage  equcd  to  the  value  of  the  land,  evidenced  by  the 
eonsideration  in  the  deed. 

In  WMe  V.  Whitney,  (3  Mete.  B.  81,)  it  wba  held  that 
when  land,  that  is  subject  to  a  mortgage,  is  conveyed  with 
a  covenant  of  warranty,  and  the  grantee  is  ousted  by  the 
mortgagee,  the  rule  of  damages  upon  a  suit  on  the  covenant, 
is  the  value  of  the  estate  at  the  time  of  the  ouster,  unless 
that  value  exceeds  the  amount  due  on  the  mortgage ;  but  if 
it  it  exceed  that  amount,  tiien  that  amount  is  the  measure 
of  damages.  Ohief  Justice  Shaw  says,  in  giving  the  opinion 
of  the  court  in  that  case,  '^  If  the  right  of  redemption  is  not 
foreclosed,  and  Ihe  land  may  be  redeemed  for  less  than  its 
value,  the  amount  to  be  paid  for  such  redemption — theamount 
due  on  the  mortgage*- will  be  the  measure  of  damages,  be- 
cause it  will  afford  the  plaintiff  complete  indemnity.  Gases 
may  be  supposed  where  the  outstanding  mortgage,  though 
assuming  the  form  of  a  paramount  title,  which,  if  not  redeemed, 
would  take  the  whole  estate,  and  evict  the  covenantor ;  yet, 
being  very  small  in  amount  in  comparison  with  the  value  of 
the  estate,  it  would  be  plainly  for  the  interest  of  the  owner 
and  holder  of  the  equity  of  redemption  to  redeem.  In  such 
a  case  it  would  be  quite  unreasonable  to  hold  that  the  cove- 
nantee, on  such  an  eviction,  should  recover  damages  to  the 
full  value  of  ihe  estate."  In  Donahoe  v.  Emeretfy  (9  Meto, 
S.  63,)  it  was  held  that  when  a  grantee,  who  is  evicted  by 
the  holder  of  a  mortgage,  made  prior  to  his  grant,  sues  bis 
grantor  on  his  covenant  for  quiet  enjoyment,  he  is  not  entitled 
to  recover  damages  beyond  the  amount  of  the  mortgage  debt, 
if  the  mortgage  be  not  foreclosed. 

Justice  Wilde  says,  "  The  rule  laid  down  was  adopted  ia 
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T^fts  Y.  AdatMy  (8  Fick.  550,)  and  confirmed  in  White  r. 
Whitney  J  (3  Mete  81,)  and  it  seems  fotmded  on  a  principle 
of  reciprocal  justice.  The  plaintiff Ss  entitled  to  indemnkj, 
no  more,  and  to  compel  the  defendants  to  pay  the  full  value 
of  the  estate,  would  be  unjust  if  it  exceeded  the  amount  of 
incumbrance/'  The  same  principle  has  been  held  in  this 
state.  In  GhUhrie  v.  Kingahyy  (12  John,  126,)  the  defend«- 
ants  had  conveyed  in  fee,  to  the  plaintiff,  with  covenant  of 
fleisin ;  they,  in  fact,  had  only  a  life  estate  in  fournsixths  of 
ihe  premises,  and  an  estate  in  fee  in  two-sixths,  and  no  more 
passed  to  the  plaintiff  by  their  conveyance.  In  an  action  on 
the  covenant  it  was  held,  that  as  to  two^sixths  there  was  no 
fiuluie  of  title,  but  as  to  the  residue,  as  the  conveyance  car- 
ried to  the  plaintiff  a  life  estate,  his  damages  were  four-sixths 
of  the  consideration  money,  deducting  therefrom  the  value 
of  the  life  estate.  The  principle  is  recognized  also  in  Wager 
V.  SchuyleVf  (1  Wend.  653,)  and  in  Bickert  v.  Snyder,  (9 
id.  428.)  In  the  latter  case,  the  plaintiff,  to  whom  the 
defendant  had  conveyed  in  fee,  with  covenant  of  imrranty, 
was  ousted  from  the  possession  by  the  holder  of  a  term  for 
years,  and  in  an  action  on  the  covenant  was  allowed,  at  the 
circuit,  to  recover  the  whole  value  of  the  land,  with  interest 
The  court,  on  a  motion  for  a  new  trial,  say :  '^  The  plaintiff 
was  permitted  to  recover  the  whole  value  of  the  land.  This 
was  wrong.  The  record  did  not  show  that  Kline  was  seised 
of  the  premises,  which  he  recovered,  but  on  the  contrary,  that 
he  was  posseseed  of  a  tema.  The  extent  of  that  term,  and 
ibe  annual  value,  or  the  interest  of  the  purchase  money,  should 
have  been  the  measure  of  damages.^'  According  to  the  prin- 
ciple of  the  cases  above  cited,  the  plaintiff  is  entitled  to  re- 
cover such  sum  as  will  afford  her  a  complete  indemnity,  for 
ihe  breach  of  the  covenant,  and  that  is  held  to  be  the  amount 
due  on  the  mortgage,  which,  at  the  commencement  of  this 
suit,  was  $107.29.  That  amount  she  was  then  entitled  to 
from  the  defendants,  and  she  is  now  entitled  to  interest  on 
that  sum  from  the  commenfiamoit  of  the  suit  to  th^.date  of 
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tiie  referee's  report ;  the  sum  which  she  is  entitled  to  recover 
being;  in  the  aggregate^  $117.63.  This  fully  indemnifies  the 
plaintiff  for  the  breach  of  the  covenants ;  for  Comwell^  the 
mortgagee  in  possession^  is  to  account  to  her  for  the  rents  and 
profits  of  the  premises,  and  these,  as  between  them,  go  to 
satisfy,  or  lessen  the  amount  due  on  the  mortgage,  to  the 
extent  of  their  value. 

As  no  question  was  made  by  the  defendants,  on  the  trial, 
in  regard  to  the  amount  claimed  by  the  plaintiff,  so  that  they 
might,  perhaps,  be  deemed  to  assent  to  her  right  to  recover 
that  amount,  if  entitled  to  recover  at  all,  I  should  not  have 
started  that  question,  did  I  not  find  myself  confronted  with 
it,  and  were  it  not  one,  a  wrong  decision  of  which  would  be 
cause  for  a  reversal  of  the  judgment,  as  it  would  be  entirely 
competent  for  the  defendants  to  except  to  the  report  of  the 
referee  for  any  error  in  the  rule  of  damages  adopted- in  it  I 
am,  therefore,  compelled  to  meet  and  decide  the  question,  and 
both  from  the  principle  and  authority,  to  hold  the  rule  above 
stated. 

[CoBTLAHD  Bpboial  Tsbm,  JaQOEry  9,  1860.     Parker,  Justice.] 


White  vs.  Wagbb. 

At  oommon  law,  a  deed  of  lands,  firom  a  married  woman  to  ber  haslMnd,  is 
Toid,  and  passes  no  title;  and  the  act  of  April  lltb,  1849,  "  for  the  more 
effectual  protection  of  the  rights  of  married  women,"  does  not  remove  the 
common  law  disability  of  the  wife,  so  far  as  to  authorize  her  to  convey  her 
lands  directly  to  ber  husband.    Cahpbsli.,  J.  dissented. 

THIS  was  an  action  for  breach  of  a  covenant  contained  in  a 
deed ;  and  was  submitted  to  the  court  upon  a  statement 
of  facts  agreed  upon  by  the  parties. 

if.  Lyofty  for  the  plaintiff. 
21  O.  Jjov6,  for  the  drfffldanta 
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Masok,  J.  At  common  law  a  deed  of  lands  firom  the  wife 
to  her  husband  is  Toid,  and  passes  no  title.  (2  Kerv^a  Com. 
129.  Martin  v.  MaHin,  1  Oreenl.  B.  394.  3  E.  63.)  The 
only  question  presented  for  our  adjudication  in  this  case  is 
whether  the  act  of  April  11,  1849,  removes  the  disability  of 
coverture  under  which  the  wife  labors  at  common  law,  so  far 
as  to  authorize  her  to  convey  her  lands  directly  to  her  hus- 
band. This  statute  declares  that  any  married  female  may 
take  by  inheritance,  or  by  gift,  grant,  or  devise  or  bequest, 
from  any  person  other  than  her  husband,  and  hold  to  her 
sole  and  separate  use,  and  convey  and  devise  real  and  per- 
sonal property,  and  any  interest  or  estate  therein,  and  the 
rents,  issues  and  profits  thereof,  in  the  same  manner  and 
with  like  effect  as  if  she  were  unmarried.  (Laws  1849,  p.  528, 
aec.  3.*)  This  stsLtute  in  general  terms  declares  that  she  may 
convey  and  devise  real  and  personal  property  in  the  same 
manner  and  with  the  like  effect  as  if  she  were  unmarried. 
The  defendant's  counsel  claims  and  insists  that  this  statute 
authorizes  her  to  convey  her  real  estate  directly  to  her  hus^ 
band.  I  do  not  think  it  does.  It  is  a  familiar  principle  that 
statutes  are  to  be  construed  in  reference  to  the  principles  of 
the  common  law,  for  it  is  not  to  be  presumed  that  the  legis- 
lature intended  to  make  any  innovation  upon  the  common 
law,  further  than  the  case  absolutely  requires.  (1  Ken^s 
Com.  463,  3d  ed.)  This  has  been  the  language  of  the  courts 
in  every  age.  It  is  said,  also,  that  four  things  are  to  be  con- 
sidered in  the  interpretation  of  all  statutes:  1st.  What 
was  the  common  law  before  the  act  ?  2d.  What  was  the 
mischief  against  which  the  common  law  did  not  provide  ? 
3d.  What  remedy  has  the  legislature  provided  to  cure  the 
defect  ?  and  4th.  What  was  the  true  reason  of  that  rem- 
edy ?  The  common  law,  before  the  passage  of  this  act,  held 
a  married  woman  disqualified  to  take  and  hold  real  and  per- 
sonal property  to  her  sole  and  separate  use  independent  of 
her  husband.  The  personal  property  which  she  received  by 
inheritance^  gift  or  bequest^  became  abeohxteiy  her  husband's^ 
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and  her  husband,  Jure  iMsorie,  was  entitled  to  take  the  rents 
and  profits  of  her  lands,  and  he  was  jwe  vacoris  seised  of  a 
freehold  estate  therein  during  their  joint  lives.  The  wife 
was  excepted  from  the  statute  of  wills,  and  she  oould  neither 
devise  her  real  estate,  nor  bequeath  her  personal  property,  and 
she  was  incapable  of  conveying  her  real  estate  unless  her 
husband  joined  with  her.  These  were  great  disabilities  un- 
der which  the  married  woman  labored,  and  they  were  by  the 
legislature  regarded  as  evils  entailed  upon  her  by  the  com- 
mon law,  which  ought  to  be  removed ;  and  to  remove  these 
general  disabilities,  this  statute  was  passed  by  which  she  is 
capacitated,  as  we  have  seen,  to  take  and  hold  to  her  sole 
and  separate  use  both  real  and  personal  property  the  same 
as  if  she  were  unmarried,  and  by  which  capacity  is  given  to 
her,  in  general  terms,  to  convey  and  devise  the  same  in  the 
same  manner  and  with  the  like  effect  as  if  she  were  unmar- 
ried. This  general  incapacity  to  take  and  hold  to  her  sole 
and  separate  use,  and  this  general  incapacity  to  convey  her 
real  estate  by  grant  and  devise,  were  the  mischiefs  against 
which  the  common  law  did  not  provide,  but  which  it  upheld ; 
and  the  evils  which  the  legislature  set  about  curing  were  these 
defects  in  the  common  law  as  they  regarded  them«  The  true 
reason  of  this  remedy  is  well  expressed  in  the  title  of  the 
act,  which  declares  the  act  to  be  ^^an  act  for  the  more  effec- 
tual protection  of  the  property  of  married  women."  There 
were  certain  other  disabilities  at  common  law  under  which 
both  husband  and  wife  labored  at  the  time  of  the  passage  of 
this  act,  and  which  I  have  no  idea  the  legislature  intended  to 
interfere  with.  They  were  so  far  regarded  as  one,  in  the  law, 
that  they  w^re  incapable  of  making  any  valid  contract  be- 
tween them.  This  was  so  truly  the  case  that  a  deed  of  lands 
from  either  one  to  the  other  was  at  conunon  law  absolutely 
void  and  passed  no  title.  This  disability  of  husband  and 
wife  was  not  the  mischief  which  the  framers  of  this  statute 
intended  to  provide  against,  and  this  statute  does  not  in  the 
least  remove  t^  marital  disability.    The  statute  has  in  ex«- 
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press  terms  preserved  it  on  the  part  of  the  husband^  hj 
declaring  that  the  wife  may  take  and  hold  from  any  person 
other  than  her  husband,  and  it  would  be  extraordinary  to 
preserve  the  disability  in  one  party  and  remove  it  from  the 
other ;  and  especially  so  in  a  statute  like  this,  which  was 
enacted  for  the  protection  of  the  property  of  married  women, 
to  declare  in  effect  that  the  husband  cannot  make  a  convey- 
ance of  hig  property  to  his  wife,  but  that  the  wife  may  con- 
vey hers  to  him.  I  fear,  if  this  is  the  construction  to  be  put 
upon  the  act,  it  will  utterly  fail  to  accomplish  the  purposes 
intended  by  its  firamers.  The  husband  will  be  pretty  likely 
to  get  the  wife's  property,  but  the  wife  will  get  none  of  his. 
There  certainly  is  no  propriety  in  giving  such  a  construction 
to  the  act ;  and  it  is  a  familiar  rule  in  the  construction  of 
statutes  that  where  the  intent  is  doubtful,  the  consequences 
resulting  from  a  particular  construction  are  to  be  regarded. 
(Smith  on  Statutea^  p.  693,  §  548.)  The  English  rule  of  con- 
struction is  sound,  which  declares  that  the  intent  and  mean- 
ing of  the  legislature  must  be  found  partly  from  the  words 
of  the  statute,  and  partly  from  the  mischief  which  the  stat- 
ute was  intended  to  remedy.  (Smith  on  Stat.  Constmctiony 
p.  821,  §  703.)  That  intent  sometimes  becomes  so  controll- 
ing that  it  is  found  necessary  to  expound  it  against  the  let- 
ter, in  order  to  preserve  the  intent  of  the  statute ;  for  a 
thing  which  is  in  the  letter  is  not  within  the  statute,  unless 
it  be  within  the  intention  of  the  makers.  (Smith  on  Stat. 
Con.  820,  §  701.  Bacon's  Ahr.  stat.  II.  15  John.  380.  5 
id.  449.  2  Burr.  R.  786.  3  B.  (tA.  266,  212.  Plow- 
den,  18.  4  Gill  dk  John.  6.)  The  rule  conseqeuntly  is, 
that. when  a  case  arises  which  it  is  clear  is  out  of  the  mis- 
chief intended  to  be  guarded  against,  the  letter  of  the  stat- 
ute will  not  be  deemed  the  intention  of  the  lawgiver,  but  the 
spirit  of  the  statute  will  control  the  letter.  (Fars  v.  Jfar- 
idler  J  2  CrancVs  R.  10. )  If,  therefore,  the  letter  of  this 
statute  is  broad  enough  to  remove  all  these  common  law  dis- 
from  the  wife,  so  as  to  authorise  her  to  convey  her 
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lands  directly  to  her  husband^  it  must  not  be  so  constraed, 
for  the  reason  that  such  a  construction  is  not  within  the  spirit 
of  the  act — is  not  within  the  mischief  to  be  guarded  against. 
The  principle  precisely  applicable  to  the  case  at  bar  is  well 
stated  by  the  court  in  Lessees  of  Brewer  v.  BlougheVj  (14 
Peters'  B.  178,)  where  the  court  says,  it  is  undoubtedly  true 
it  is  the  duty  of  the  court  to  ascertain  the  meaning  of  the 
legislature  from  the  words  used  in  the  statute  and  the  sub- 
ject matter  to  which  it  relates,  and  restrain  its  operations 
within  narrower  limits  than  its  words  import,  if  the  court 
are  satisfied  that  the  Kteral  meaning  of  its  words  would  extend 
it  to  cases  which  the  legislature  never  designed  to  include  in 
it.  (SmUh  on  Stat.  p.  822,  §  904.)  This  principle  controls 
the  case  at  bar,  even  if  the  letter  of  the  statute  should  be 
held  to  include  the  case  under  consideration ;  and  besides,  as 
we  have  already  seen,  in  a  statute  it  is  not  to  be  presumed 
that  the  legislature  intended  to  make  any  innovation  upon 
the  common  law,  further  than  the  case  absolutely  required. 
(1  Kenfs  Com.  463,  3d  ed.)  Now  I  take  it  to  be  very  clear 
that  the  mischief  which  this  statute  was  intended  to  guard 
against  did  not  require  that  the  legislature  should  authorize  the 
wife  to  convey  her  lands  directly  to  her  husband.  The  very  con- 
trary is  the  case,  as  we  have  seen  already,  for  the  statute  was 
enacted,  as  its  title  declares,  for  the  more  effectual  protection 
of  the  property  of  married  women ;  and  such  an  authority, 
conferred  upon  her,  instead  of  being  one  of  protection  to  her, 
would  be  the  very  reverse  of  it.  It  is  in  the  very  nature  of 
this  relation  of  husband  and  wife  that  the  husband  should 
acquire  an  ahnost  unlimited  control  over  the  wife.  It  is  for 
this  reason  that  our  statutes  have  declared  that  when  the  wife 
joins  with  her  husband  in  the  conveyance  of  her  right  of 
dower  in  his  lands,  she  shall  be  examined  before  a  commis- 
sioner, separate  and  apart  froni  her  husband,  and  state  that 
she  executes  the  same  freely  and  without  any  fear  or  com* 
pulsion  of  her  husband.  This  influence  and  control  of  the 
husband  over  the  wife  is  regarded  as  so  supreme^  at  comnoiL 
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Iaw,  diat  Bhe  is  acquitted  from  most  criminal  offenses  com- 
mitted by  her  in  the  presence  of  her  husband,  upon  the  pr^ 
sumption  which  the  common  law  indulges,  that  she  acted 
under  the  coercion  of  her  husband.  (1  Mass.  B.  476,  391. 
10  id.  152.  2  Stark.  Ev.  399.)  It  is  in  the  yery  nature 
of  this  relation  that  the  wife  should  be  confiding  in  her  hus- 
band and  solicitous  to  meet  the  desires,,  wishes  and  expecta- 
tions of  the  husband ;  and  both  parties  soon  become  unhappy 
in  this  relation  when  such  is  not  the  case.  The  present 
generation  have  so  long  been  schooled  and  educated  in  the 
principles  of  the  common  law,  in  which  the  wife's  legal  ca- 
pacity to  hold  pioperty,  make  contracts  and  transact  business 
has  been  wholly  unrecognized,  that  the  opinion  is  very 
preralent  with  heads  of  families  that  the  wife  is  rightly 
placed  in  such  relation  of  incapacity ;  and  the  husband 
therefore  will  be  very  likely  to  think  that  it  is  right  and 
proper  that  his  wife  should  make  over  the  property  to 
him,  for  he  can  manage  and  control  it  better  than  the  wife. 
And  I  think  that  I  do  not  state  the  case  too  strongly  when  I 
assert  that  the  husband  does  and  will  have  a  controlling  in- 
fluence oyer  the  wife  in  these  respects.  Acting  upon  the  be- 
lief that  this  act,  which  depriyes  the  husband  of  all  these 
important  rights  of  property  which  the  common  law  has 
heretofore  recognized  as  belonging  to  him,  is  unwise  if  not 
wrong,  he  will  seek  the  control  of  the  property  through  the 
consent  of  the  wife,  and  the  consequence  will  be,  in  yery 
many  cases,  he  will  be  yery  sure  to  acquire  it,  and,  if  he 
does  not,  the  wife  will  be  subjected  to  yery  diBagreeable  im- 
portunities ;  and  if  she  stands  out  and  refuses,  she  will  be 
▼ery  likely  to  incur  the  displeasure  of  her  lord,  and  the  mat*- 
ter  will  many  times,  I  haye  no  doubt,  end  in  bickerings  de- 
atmctiye  to  the  peace  and  happiness  of  families.  I  can  hardly 
tiunk  the  legislature  intended  to  make  so  unwise  an  enact- 
ment in  a  statute  passed  for  the  professed  object  of  more 
effectually  protecting  the  property  of  married  women.  If 
ikds  statute  is  to  be  so  oonstrued,  the  title  of  the  act  ought 
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to  be  ohaiiged ;  for  ike  act  itself  would  be  destractiTe  of  the 
olgect  dedared  in  the  title.  I  am  of  opinion,  for  the  reasons 
stated,  that  no  such  constniction  ressonably  can,  or  shonld^ 
be  put  upon  this  act.  But  I  maintain,  in  the  next  place, 
that  the  words  of  the  act  itself  do  not  remove  the  common 
law  disability  of  the  wife  to  convey  her  lands  to  her  husband. 
All  the  statutes  dedare  is,  that  she  may  ^^convey  in  the  same 
manner  and  with  the  like  effect  as  if  she  were  unmarried.'' 
She  may  convey  in  the  same  manner ;  that  is,  she  may  con^ 
vey  by  deed  imder  seal,  and  her  acknowledgment  of  the  con- 
veyance may  be  the  same  as  a  single  woman's.  She  may 
convey  with  a  like  effect ;  that  is,  the  same  effect  shall  be 
^ven  to  her  conveyance  made  and  executed  in  the  same  man- 
ner,  that  is  given  to  the  deed  of  a  single  woman.  I  see 
nothing  of  intention  in  all  this  to  authorize  her  to  convey  to 
her  husband ;  nothing  to  remove  the  common  law  disabilities 
which  exist  between  them  to  contract  with  each  other.  She 
may  oonvey  in  the  same  manner  and  with  the  like  effect  as  a 
single  woman.  The  statute  only  speaks  of  the  manner  and 
effect  of  her  conveyance,  but  is  not  declarative  of  the  cases 
in  which,  or  the  class  of  persons  to  whom,  she  may  convey ; 
and  when  the  legislature  knew  that  she  was  utterly  disquali- 
fied to  make  any  contract  with  her  husband,  or  any  convey- 
ance to  him,  if  they  had  intended  to  remove  this  disability 
and  authorize  her  to  do  so,  they  would  have  expressed  their 
intent  in  plainer  language  than  this.  I  insist  that  in  declar- 
ing that  she  may  convey  in  the  same  manner  and  with  the 
like  effect  as  a  single  woman,  there  is  no  intent  expressed, 
from  the  plain  meaning  of  the  words,  to  authorize  her  to 
convey  to  her  husband.  The  case  of  husband  and  wife  is 
not  embraced  in  the  language  or  words  of  the  sentence.  The 
effect  and  manner  of  a  single  woman's  deed  to  her  husband 
has  never  yet  been  considered  in  the  law,  and  never  will  be, 
for  the  case  cannever  arise.  I  am  entiiely  satisfied  that  this 
deed  fix>m  the  wife  to  her  husband  is  absolutely  void  at  com« 
mon  law  and  under  this  statute,  and  passed  no  tiHe^  and 
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consequently  that  the  plaintiff  is  entitled  to  recover  the  con- 
sideration expressed  in  the  deed  for  this  breach  of  covenant. 
The  covenant  of  seisin  was  broken  on  the  deUverv  of  the 
deed,  and  the  plaintiff  is  entitled  to  recover  the  consideration 
paid,  with  interest.  The  defendant's  counsel  claims  and  in- 
sists that  if  this  deed  is  void  at  common  law,  it  is  the  duty 
of  this  coxxrt  to  uphold  it  in  equity.  This  cannot  be  done. 
There  is  no  principle  of  equity  upon  which  such  a  deed  can 
be  npheld  and  made  better  in  equity  than  it  is  at  law. 
Equity  never  makes  a  purely  voluntary  deed  without  consider- 
ation better  than  it  is  at  law.  {FonbL  Eq,^  Booh  1,  ch,  5, 
§  2.  1  Vernon,  429.  1  Chan.  R.  84.  3  Brown's  B.  13. 
2  Fes.  271.  1  John.  Ch.  B.  336.  1  Story's  Eq.  §  196.  4 
Ves.  802.  2  Dessaua.  191.)  Equity  will  only  interfere  to 
make  a  conveyance  good  which  is  not  good  at  common  law, 
when  the  conveyance  is  based  upon  a  consideration.  {See 
cases  above;  7  John.  Ch.  B.  57.)  There  must  be  judg- 
ment for  the  plaintiff,  for  the  consideration  expressed  in  the 
deed,  and  interest,  with  costs,  to  be  taxed. 

Balcom,  J.  concurred. 

Campbell,  J.,  (dissenting.)  The  only  question  presented 
in  this  case  is  whether  a  married  woman  can  convey  her  real 
estate  directly  to  her  husband.  The  wife  of  the  defendant 
*'  not  being  indebted  to  any  person,  without  being  influenced 
by  the  said  defendant,  but  in  good  faith  and  without  firaiid, 
freely  and  voluntarily,  as  her  own  act  and  deed,  with  inlent 
to  and  for  the  purpose  of  giving  the  said  land  to  the  defend- 
ant, and  of  vesting  the  title  to  the  same  in  him,  in  view  and 
in  the  prqspect  of  immediate  death  to  her  known,  and  being 
of  sound  mind  and  understanding,  did  sign,  seal,  acknowl- 
edge, execute  and  deliver,  in  due  form  of  law,  to  the  defend- 
ant, her  husband,  a  quitclaim  deed,  conveying  to  the  defend- 
ant, in  his  actual  possession  then  being,  the  said  land  &c., 
and  on  the  next  day  thereafter  departed  this  life,  leaving  the 
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Baid  deed  in  full  force  and  effect^  and  also  leaving  her  Burviv- 
ing  two  in&nt  children.'' 

Upon  the  foregoing  agreed  state  of  facts  the  plaintiff  claims 
that  the  deed  is  utterly  void  and  of  no  effect,  while  the  de- 
fendant insists  that  ^^  the  deed  from  his  wife  is  a  good  deed 
of  gift  mortis  cauaaj  both  at  law  and  equity."  The  deed 
was  executed  the  15th  of  'August,  1849 ;  and  as  to  part  of 
the  land,  the  wife  became  the  owner  by  inheritance  from  her 
mother,  after  the  passage  of  the  act  of  1848,  and  the  balance 
having  been  inherited  from  her  father  several  years  previous. 

^'  By  marriage,  the  husband  and  wife  are  one  person  in 
law,  (1  Inst.  112 ;)  that  is,  the  very  being  or  legal  existence 
of  the  woman  is  suspended  during  the  marriage,  or  at  least 
is  incorporated  and  consolidated  into  that  of  her  husband, 
under  whose  wing,  protection  and  cover,  she  performs  every 
thing,  and  is  therefore  called  in  our  law  French,  a  ^  femme 
covert.'"  (Jacob's  Law  Diet  Baron  and  Feme,)  Such 
was  the  strict  rule  of  the  common  law,  and  upon  that  prin- 
ciple of  union  of  persons  in  husband  and  wife  have  depended 
almost  all  the  legal  rights,  duties  and  disabilities  which  either 
of  them  acquire  by  or  during  the  marriage. 

For  this  reason,  a  man  cannot  grant  any  thing  to  his  wife, 
or  enter  into  a  covenant  with  her ;  for  the  grant  would  be  to 
suppose  her  to  possess  a  distinct  and  separate  existence. 
(Story's  Equity^  §  1367.)  Under  the  Roman  law,  marriage 
was  said  to  be  conjunctio  maris  et  fcBmince;  consortium 
*"  y  ovfdps  vitce  divini  et  humxini  Juris  communicatio — ^that  join* 
iog^together  of  the  male  and  female,  the  fellowship  of  a  whole 
life  and  the  union  of  both  the  divfne  and  human  law.  Yet, 
under  the  Boman  civil  law,  mor^  liberal  rules  prevailed  in 
relation  tp  a  married  woman's  rights  of  property ;  and  foU 
lowing  these  rules,  courts  of  equity,  at  an  early  day,  b^an 
the  introduction  of  a  more  liberal  system  to  meet  the  wants 
and  necessities  of  a  higher  and  perhaps  a  better  civilization, 
and  which  were  not  provided  for  under  the  stem  and  unbendr 
ing  rules  of  the  English  common  law.     ^^  Courts  of  equity. 
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for  many  purposes,  treat  the  husband  and  wife  as  the  dvil 
law  treats  them,  as  distinct  persons  capable,  in  a  limited 
sense,  of  contracting  with  each  other,  of  suing  each  other,  and 
of  having  separate  estates,  debts  and  interests.  {BUynfs  Eq. 
§  1368.)  But  to  protect  the  property  of  the  wife  from  the 
operation  of  the  rules  of  the  common  law,  the  intervention 
of  trustees  became  necessary ;  and  complicated  forms  of  con- 
veyances, uses,  trusts,  powers  and  appointments,  followed  in 
the  train.  Our  recent  statutes,  while  embodying  many  of 
the  principles  and  rules  of  the  courts  of  equity,  have  swept 
away  the  cumbrous  appendages,  and  declared  that  a  married 
woman  may  hold  in  her  own  name,  to  her  own  use,  her  sep- 
arate estate,  both  real  and  personal,  not  subject  to  the  dis- 
posal of  her  husband,  and  not  liable  for  his  debts ;  and  may 
convey  and  devise  the  same  in  the  same  manner  and  Tnth 
like  effect  as.  if  she  were  unmarried. 

It  would  seem  as  if  nothing  more  was  necessary.  But 
while  it  is  admitted  that  she  has  almost  unlimited  power  of 
disposing  of  her  estate,  it  is  said  that  the  husband  cannot  be 
the  donee  or  grantee,  because  he  and  the  wife  are  but  one 
person  in  the  law,  and  a  conveyance  to  him  would  therefore 
be  but  a  conveyance  to  herself,  which  it  is  manifestly  impos- 
sible for  her  to  make.  And  yet  at  all  times,  or  for  many 
years,  in  this  state,  and  long  prior  to  the  acts  of  1848  and 
1849,  a  wife  coidd  unite  with  her  husband  in  a  deed  of  her 
real  estate  to  a  third  party,  and  that  third  party  reconvey 
to  the  husband,  thus  vesting  complete  title  in  him ;  and  such 
a  conveyance,  in  cases  free  from  fraud  or  undue  influence, 
would  be  upheld.  A  wife  could  give  her  property  to  her 
husband,  as  wiEts  held  in  Jaques  v.  The  Methodist  Churchy 
(17  John.  548.)  And  it  was  held  in  other  cases,  that  when 
there  irere  settlements,  and  the  power  of  appointment  was 
given  to  the  wife  by  deed,  she  might  make  her  husband  the 
appointee,  in  cases  likewise  free  from  fraud.  It  would  seem, 
therefore,  that  it  was  worse  than  useless  to  hold  that  the  wife 
may  not  do  directly  that  which  it  is  clear  she  may  do  indi- 
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recily.  The  maxim  of  the  common  law,  that  the  husband 
and  wife  are  but  one  person  in  the  law,  so  far  as  the  wife's 
separate  estate  is  concerned,  is  no  longer  applicable,  and  is  a 
mere  legal  fiction.  It  is  still  however,  in  many  respects, 
applicable  and  in  force.  Few  in  our  land,  of  right  thinking 
persons,  would  be  willing  to  see  the  rules  of  the  common 
law,  which  regulate  the  domestic  relations,  materially  altered. 
The  husband  is  still  the  head  of  the  family  and  master  of  the 
household ;  within  his  domains  he  is  king,  and  if  he  rules 
rather  by  the  jpo^ior  affectio  than  by  Hh/^  potior  vis,  so  much 
the  better.  As  representatiye,  he  unites  for  many  purposes 
the  interests  of  both  himself  and  his  wife.  I  have  not  oyer- 
looked  the  provisions  of  the  act  of  1849,  that  any  married 
female  may  take  by  inheritance  or  by  gift,  grant,  devise  or 
bequest,  from  any  person  other  than  her  husband.  8he  could 
always  take  from  him,  before  these  statutes,  by  devise  and 
bequest  directly,  and  indirectly  by  gift  or  grant.  She  may  do 
sb  now,  but  the  property  so  obtained  by  gift  or  grant  indi- 
rectly she  may  not  hold  and  enjoy  and  convey  to  the  full 
extent  provided  for  in  these  statutes.  It  may  well  be  that^ 
the  legislature  thought  it  not  prudent  to  afford  additional 
facilities  for  the  husband  to  vest  his  estate  in  the  wife,  who 
could  not  make  binding  contracts  except  as  they  were  charges 
upon  her  estate.  But  however  this  may  be,  it  does  not 
necessarily  restrict  the  right  of  the  wife  to  convey  to  her  hus- 
band her  own  separate  estate.  The  gift  in  this  case  can 
hardly  be  called,  as  claimed  by  the  defendant's  counsel,  a 
doncUio  causa  mortis.  Such  gifts  have  reference  solely  to 
personal  property,  such  as  the  dying  person  may  deliver  or 
cause  to  be  delivered.  It  has  been  held  to  include  bonds  and 
other  securities  payable  to  the  giver ;  and  in  Wright  v.  Wright y 
(1  Cowen^  598,)  a  promissory  note,  executed  by  the  dying 
man  and  given  to  his  brother,  was  held  a  charge  against  the 
estate. 

The  definition  given  in  Prince  v.  EoMleton  by  the  chan- 
cellor, in  his  opinion,  (20  John,  514,)  was  this :  ^^  A  donatio 
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causa  mortis  is  where  a  man  lies  in  extremity,  or  being  but* 
prised  by  sickness,  and  not  having  an  opportunity  of  making 
his  will,  but  lest  he  should  die  before  he  could  make  it,  gives 
away  personal  property  with  his  own  hands.  If  he  dies,  it 
operates  as  a  legacy.  If  he  recovers,  the  property  reverts  to 
him.'"  So  far  as  I  have  been  enabled  to  find  authorities  or 
definitions,  these  gifts  have  been  confined  to  personal  property 
or  choses  in  action — somelhing  which  could  be  delivered  into 
the  hands  of  the  donee.  The  donatio  causa  mortis  was  in 
many  respects  like  a  nuncupative  will,  and  both  have  gen- 
erally been  careftilly  considered  and  examined  before  e£fect 
has  been  given  to  them.  In  tiie  case  before  us,  however, 
there  was  a  deed  duly  executed  and  acknowledged  with  as 
much  care  and  fbrm  as  would  have  attended  a  written  will ; 
and  it  would  operate  if  at  all,  unless  put  in  escrow,  upon 
delivery.  At  the  same  time,  in  point  of  fact,  it  was  given  in 
contemplation  of  immediate  death,  and  which  death  took 
place  on  the  following  day.  Now  it  was  said  that  the  rea- 
son why  a  wife  could  take  from  her  husband  by  devise,  when 
she  could  not  take  by  direct  grant,  was  Ihat  the  death  of  the 
husband  restored  her  legal  individuality,  and  that  the  devise 
took  effect  only  after  his  death ;  and  consequently,  at  the 
time  of  the  vesting  of  the  estate,  the  wife  was  restored  to  her 
legal  existence,  and  capable  of  taking  as  a  femme  boIq.  Still, 
both  in  devises  by  written  wills  and  gifts,  in  contemplation 
of  immediate  death,  of  personal  property,  they  were  alike  de- 
pendent as  to  their  becoming  operative,  on  the  death  of  the 
devisor  or  donor.  How  far  a  deed,  executed  and  placed  in 
escrow,  to  be  delivered  in  case  of  death,  might  be  considered 
as  a  donatio  causa  mortis^  it  is  not  necessary  to  determine, 
as  the  deed  in  the  present  case  was  delivered  at  the  time  of 
execution,  as  I  infer  from  i^ie  case.  Practically  it  operated 
as  a  devise ;  but  I  am  disposed  to  place  my  decision  on  broader 
grounds,  and  to  hold  that  the  acts  of  ^e  legislature  of  New 
York,  which  ha^^^Hf^i^o  A^^ejfwp^fi^r  own  sep- 
arate estate,  free  from  the  dispo8|l  of  it  by  her  husband,  or 
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bj  his  creditors^  and  giving  to  her  unlimited  powers  of  dis- 
position and  control  over  it,  saying  that  she  may  manage  and 
dispose  of  it  as  if  she  were  an  unmarried  wonmn ;  also  dis- 
charging the  husband  from  any  personal  liability  for  the  debts 
of  the  wife  contracted  previous  to  the  marriage — that  these 
acts,  all  taken  together,  have  abrogated  the  old  rule  of  the 
common  law.  They  recognize  and  declare  the  distinct  l^al 
existence  of  the  wife,  as  regards  her  separate  estate.  As  to 
her  estate,  her  identity  is  no  longer  merged  in  that  of  her 
husband. 

It  has  been  considered  one  of  the  beauties  of  the  common 
law,  one  of  the  advantages  of  its  rules  over  codes  enacted  by 
legislatures,  that  those  rules  could  be  modulated,  as  it  were, 
by  judicial  legislation,  and  made  to  conform  to  the  changing 
customs  and  the  more  general  legislation  of  the  country. 
When  the  legislature  has  distinctly  spoken  through  its  laws, 
it  is  the  duty  of  courts  to  conform.  In  several  distinct  acts 
in  different  years,  {he  legislature  has  provided  for  the  rights 
of  married  women  as  to  their  separate  estates.  They  declai-e 
that  she  may  give  her  property  to  whom  she  pleases,  the  same 
as  if  she  were  an  unmarried  woman.  There  is  no  good  rea- 
son why  she  may  not  give  it  to  her  husband,  as  well  as  to  a 
stranger ;  and  there  is  no  reason  why  she  may  not  as  well 
convey  directly  to  him  as  to  unite  with  him  in  a  conveyance 
to  a  third  party^  with  the  agreement  that  the  third  party  is  to 
reconvey  to  the  husband. 

I  am  of  the  opinion  that  the  deed,  in  this  case,  fit>m  the 
wife  to  the  husband,  vested  the  legal  estate  in  him,  and  that 
there  should  be  judgment  for  the  defendant  in  this  case. 

Judgment  for  the  plaintiff 

[BBOon  GsNiBAL  TiSM,  Januury  24^  1860.    Moion,  Bahom  mxhSL  Genkji- 
M,  Jtittioes.] 
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Although  an  alien  may  not  acquire  Utle  to  real  estate,  aa  against  the  true 
owner,  by  an  adTerse  possession  of  twenty  years,  claiming  title  thereto  in 
himself,  yet  the  statute  of  limiUtions  wtU  ftmish  a  perfect  defense  to  an 
action  of  ^(ectment  against  him  by  the  true  owner. 

11HIS  was  an  action  to  recover  the  possession  of  real  estate. 
:  It  was  tried  at  the  Delaware  circuit,  before  Justice  Bal- 
COM.  The  plaintiff  showed  a  perfect  paper  title,  against  the 
defendant.  The  defense  was  adverse  possession*  The  de- 
fendant proved  that  he  had  been  in  possession  of  the  premises, 
claiming  them  as  owner,  for  26  or  27  years ;  and  that  he  had 
inclosed  the  same,  and  cleared  and  cultivated  them.  And  he 
showed  a  perfect  defense  of  adverse  possession ;  unless  the 
fact  of  his  being  an  alien  deprived  him  of  the  right  to  assert 
such  a  defense.  The  judge,  at  the  circuit,  held  that  the  de- 
fendant, being  an  alien,  could  not  acquire  a  title  by  adverse 
possession,  and  directed  a  verdict  for  the  plaintiff. 

S.  Oordofiy  for  the  plaintiff. 

Wm.  QUascn,  for  the  defendant. 

Mason,  J.  This  is  an  action  of  ejectment,  and  the  defense 
was  adverse  possession  for  26  or  27  years,  under  a  claim  of 
ownership  on  the  part  of  the  defendant.  The  defendant  was 
all  the  time,  and  still  is  an  alien,  never  having  taken  any 
steps  to  qualify  himself  to  hold  real  estate.  The  judge,  at 
the  circuit,  held  that  the  defendant,  being  an  alien,  could 
not  acquire  title  to  these  lands  by  adverse  possession.  To 
this  ruling,  the  defendant  by  his  counsel  duly  excepted.  The 
defendant's  counsel  then  insisted,  and  asked  the  court  to  rule 
that  the  defendant,  though  an  alien,  was  capable  of  holding 
and  occupying  adversely,  claiming  title  in  himself,  except  as 
against  the  state.  The  judge  declined  so  to  hold,  and  held 
and  decided  that  such  holding  and  occupation  was  a  nullity, 
and  could  be  of  no  avail  as  a  defense  in  this  case ;  to  which 
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deciBion  the  defendant" b  counsel  also  excepted.  It  is  not 
necessary  to  consider  the  question  when  an  alien  can  acquire 
title  to  lands  by  an  adverse  holding. 

lu  an  issue  of  adverse  possession  of  twenty  years,  the 
question  of  actual  title  is  never  tried.  The  statute  bars  the 
right  of  entry  to  a  man  who  has  been  out  of  possession  for 
twenty  years,  and  another  has  been  in,  holding  adversely. 
The  plaintiff  is  barred  of  his  action,  because  he  has  been  shut 
out  of  possession  by  an  adverse  claimant  for  twenty  years. 
The  defendant  in  possession  in  such  a  case  has  a  right  to 
stand  on  the  defensive.  The  real  question,  in  aU  such  cases, 
respects  the  plaintiff's  right  to  the  remedy,  and  not  the  de- 
fendant's title  to  the  estate. 

On  the  issue  of  adverse  possession,  to  advert  to  the  merits 
is  to  shift  the  question  from  the  real  subject  of  inquiry.  The 
case  never  arrives  at  that  point.  It  is  stopped  in  limine. 
"  The  lapse  of  twenty  years  affords  a  substantive  insuper^ 
ahle  plea  in  bar"  It  is  the  fixed  limit  to  the  remedy.  The 
tempvLs  oonstitutem^  and  one  day  beyond  the  twenty  years  is  as 
much  too  late  as  one  hundred  years.  This  is  the  peremptory, 
inflexible  rule  of  law,  fixed  by  positive  statute ;  and  it  says 
to  the  plaintiff  in  every  such  cajse,  the  door  of  justice  is  closed 
to  you.  You  cannot  be  heard  to  show  your  title.  It  is  deci- 
sive to  your  claim  that  you  come  too  late.  This  alone  is  a  per- 
fect bar.  The  claimant's  title  may  remain,  but  he  has  lost  his 
remedy.  It  follows  therefore,  in  the  case  at  bar,  if  we  admit 
that  the  law  vrUl  cast  no  title  upon  an  alien  by  an  adverse 
possession,  the  statute  still  remains,  and  furnishes  a  perfect 
answer  to  the  plaintiff's  action  of  ejectment.  It  says  to  him, 
you  have  been  out  of  possession  for  more  than  20  years,  and 
are  thus  disqualified  to  maintain  an  action  to  recover  your 
land,  against  such  adverse  possession.  Such  is  the  settled 
law,  as  was  held  in  the  court  of  dernier  resort  in  this  state, 
in  Humbert  v.  Trinity  Churchy  24  Wend.  689,  and  Bee  pages 
604,  605,  611,  613,  614,  615 ;  7  HiUy  476. 

This  very  question  was  decided  in  ther  former  case,  where 
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Judge  Cowen,  in  deUveriog  the  opinion  of  the  courts  at 
pages  604  and  605,  Bays :  ^^  It  cannot  be  received  as  an  ob- 
jection, that  the  poasession  and  claim  of  title  are  by  the 
agents  or  tenants  of  a  corporation  incapable  in  law  of  taking 
lands.''  He  adds :  ^'  It  is  said  that  the  law  will  not  do  an 
idle  thing ;  that  by  its  own  operation  it  will  not  cast  a  title 
upon  one  not  competent  to  take  as  a  purchaser,  any  more 
than  it;  wiU  carry  land  by  descent  to  an  alien."  ^^  The  an- 
swer/' he  says,  ^' was  properly  given  at  the  bar,  that  the  argu- 
ment confounds  the  acquisition  of  title  with  the  cutting  off 
the  remedy.  The  plaintiff  is  barred  of  his  action,  because 
he  has  been  shut  out  of  his  possession  by  an  adverse  claim- 
ant for  twenty-two  yeal^."  The  supreme  court  of  Massa- 
chusetts seem  to  go  even  further  than  this,  in  the  case  of 
Ptper  V.  Bichardsofiy  (9  Mete.  156,  157,)  where  they  hold 
that  an  alien  may  acquire  title  as  against  the  state  by  an  ad- 
verse possession  long  enough  to  bar  the  right  of  entry. 
There  must  be  a  new  trial ;  costs  to  abide  the  event. 

Balcom ,  J.  The  defendant  is  an  alien ;  and  the  question 
in  the  case  is,  whether  he  can  hold  the  land  in  dispute  as 
against  the  plaintiff,  by  adverse  possession,  claiming  title 
thereto  in  himself,  for  ovdr  twenty  years.  An  alien  can  hold 
land  conveyed  to  him,  as  against  every  one  but  the  state,  and 
maintain  actions  for  its  recovery.  {Bradstreet  v.  Super^ 
visors  of  the  County  of  Oneida^  13  Wend.  546.  Ford  v. 
Harrington,  16  N.  Y.  B^.  285.  3  John.  Cos.  109.  The 
PeopU  V.  ConUiny  2  HiU,  67.  2  Keman,  376.  3  HiU,  79. 
2  Kenes  Com.  9th  ed.  23,  24)  In  The  People  v.  Conh- 
lin,  (2  Hitt,  70,)  Justice  Bronson  said :  '^  An  alien,  although 
he  may  take  lands  by  purchase,  cannot  take  by  descent ;  for 
the  law,  wl^ch  does  nothing  in  vain,  will  not  cast  an  estate 
upon  one  who  cannot  hold  if.  (See  2  Hilliard  on  Beal 
Property,  3d  ed.  196.)  Kent,  J.  remarked  in  Jackson  v. 
Lunn,  (3  John.  Cas.  121,)  that  ^^  An  alien  cannot  take  by 
curtesy,  dower,  &c.,  because  they  are  estates  created  by  act 
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of  law."    {See  3  Hill,  79 ;  2  id.  67;  2  ^crna»,  380;  3 
id.  535 ;  3  Barb.  Ch.  B.  438.) 

If  a  person,  who  acquires  title  to  land  by  adverse  posses- 
sion, is  deemed  to  take  it  as  purchaser,  an  alien  may  obtain 
title  to  it  by  holding  it  adversely  twenty  years,  claiming  title 
thereto  in  himself.  A  devisee  of  real  estate  is  deemed  to 
take  it  as  purchaser,  and  for  this  reason,  by  the  common  law, 
an  alien  could  hold  land  devised  to  him,  until  inquest  of 
olBice  found,  or  until  claimed  by  the  sovereign.  But  in  this 
state  there  is  a  statute  which  declares  that  land  devised  to  an 
alien,  not  authorized  by  statute  to  hold  real  estate  at  the 
death  of  the  testator,  descends  to  the  heirs  of  the  testator, 
and  the  devise  is  void.  (2  B.  8.  57,  §  4.  16  Barh.  606. 
3  Denio,  229.  1  Selden,  138.  2  Keman,  376.  10  Wend. 
379.)  When  an  alien  is  in  possession  of  land,  claiming  to 
own  it,  the  presumption  is  that  he  holds  it  as  purchaser,  for 
that  is  the  only  way  he  could  take  it.  It  would  be  unrea- 
sonable to  presume  that  he  claimed  it  in  a  way»the  law  does 
not  tolerate.  I  think  I  erred  at  the  trial  of  this  cause  in 
holding  in  effect,  that  the  defendant  should  be  deemed  to  take 
the  land  in  dispute  by  act  of  law.  It  is  true  that  the  law 
declares  a  person  to  be  the  owner  of  land  when  he  has  occu- 
pied it  claiming  title  thereto  for  twenty  years,  and  so  it 
declares  he  has  title  to  it  when  he  receives  a  deed  of  it  duly 
executed  from  the  owner.  But  in  either  case  the  law  only 
declares  the  effect  of  certain  acts.  I  am  inclined  to  the 
opinion,  however,  that  the  defense  of  adverse  possession  in 
this  case  can  be  sustained  on  more  tenable  ground  than  that 
of  deeming  the  defendant  a  purchaser  of  the  land  in  dispute. 
The  statute  applicable  to  the  case,  (the  code  not  affecting 
it,  §  73,)  is  that,  "no  action  for  the  recovery  of  any  lands, 
tenements  or  hereditaments,  or  for  the  recovery  of  the  pos- 
session thereof,  shall  be  maintained,  unless  it  appear  that  the 
plaintiff,  his  ancestor,  predecessor  or  grantor,  was  sdsed  or 
possessed  of  the  premises  in  question,  within  twenty  years 
before  the  commencement  of  such  action.''    (2  jB.  8.  293, 
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§  5.)  When  the  defendant  proved  he  had  held  the  land 
twenty  years  prior  to  the  commencement  of  the  action  claim- 
ing title  thereto  adyersely  to  that  of  the  plaintiff,  it  estab- 
lished the  proposition  that  neither  the  plaintiff  nor  his 
ancestor,  predecessor  or  grantor,  was  seised  or  possessed  of 
land  within  that  period  This  proof  showed  that  the  plain- 
tiff had  slept  on  his  rights  too  long ;  for  the  land  was  held 
adversely  to  his  title  during  this  time,  although  the  occupant 
was  an  alien.  The  statute  of  limitations  is  one  of  repose. 
Its  object  is  to  prevent  suits  on  stale  claims,  and  the  investi- 
gation of  transactions  so  old  that  the  witnesses  to  them  may 
be  dead^  or  if  living  may  not  accmrately  remember-them.  Its 
object  should  be  carried  out  by  the  courts.  There  is  no  more 
reason  why  a  claimant  of  real  estate  should  not  sue  an  alien 
for  it  within  twenty  years  than  there  is  that  he  should  sue  a 
citizen  for  it  within.the  like  period.  In  Massachusetts,  even 
the  state  must  sue  an  alien  for  land  within  twenty  years,  after 
the  right  or  title  of  the  commonwealth  thereto  first  accrued. 
(Piper  V.  Richardson^  9  Metcalfe  155.)  There  is  nothing  in 
our  statutes  to  prevent  aliens  occupying  lands  adversely  to 
thetitiesof  citizens;  and  I  think  when  citizens  permit  aliens 
to  hold  their  lands  adversely  for  twenty  years,  they  should  be 
barred  from  recovering  them,  in  the  same  manner  that  they 
are  when  they  permit  citizens  to  hold  them  adversely  for  a 
like  period.  The  plaintiff  could  have  granted  the  land  to  the 
defendant  so  that  his  titie  would  have  been  good  except  as 
against  the  state ;  and  I  think  by  his  negligence  he  has  per- 
mitted him  to  acquire  a  titie  equally  as  good  as  against  himself. 
My  conclusion  is,  that  I  erroneously  overruled  the  defence  of 
adverse  possession  at  the  trial ;  and  that  the  verdict  should  be 
set  aside  and  a  new  trial  granted,  costs  to  abide  the  event. 

Campbell  and  Pabkeb,  Justices,  concurred. 

New  trial  granted. 

[Bboomi  QsnBAL  Tbbm,  May  6,  1860.    MatoA,  BdUaiHy  CksmpbeU  and 
Patrktr^  Jvstioes  J 
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Individiials  owning  the  bed  of  a  Btream,  and  each  bank  thereof,  have  ihe 
right  to  build  a  dam  and  embaDkment,  and  raise  the  water  of  the  stream  as 
high  as  they  please,  subject  only  to  the  restriction  resting  upon  all,  so  to 
ei\joy  their  own  property  as  not  to  injure  that  of  another  person,  with 
the  qoalitications  and  limitations  incident  to  that  rale  of  property. 

And  if  they,  in  the  exercise  of  that  right,  build,  with  due  care,  an  embank- 
ment  to  prevent  the  water,  when  raised  by  their  dam  above  the  natural 
banks  of  the  stream^  A*om  overflowing  the  lands  of  adjacent  owners,  and 
in  consequence  of  raising  their  dam,  the  water  finds  its  way  through  their 
own  natural  soil  and  below  the  sur&ce  thereof,  by  filtration,  percolation  or 
otherwise,  to  the  land  of  an  acyacent  proprietor,  the  owners  of  such  dam 
and  embankment  are  not,  in  the  absence  of  any  unskillfulness,  negligence 
or  malice,  liable  to  such  adjacent  proprietor  for  any  damage  he  may  sus- 
tain thereby ;  the  injury  being  damnum  ahsque  injuria. 

A  party  is  liable  for  any  defect  in  his  artificial  erections,  which  might  hav« 
been  remedied  by  reasonable  care  and  skill,  but  not  for  any  defect  in  the 
\    natural  banks  of  a  stream. 

Where  persons  have  the  right  to  use  the  waters  of  a  stream,  for  manufactur- 
ing purposes,  the  right  to  dam  the  water  and  detain  it  a  reasonable  time, 
follows  as  a  necessary  incident  to  the  right  of  user ;  and  they  cannot  be 
compelled  to  make  an  artificial  reservoir  for  that  porpoee. 

The  banks  of  the  stream  are  theirs,  for  that  purpose ;  and  so  long  as  the  water 
is  only  nominally  detained  for  this  lawful,  customary  and  proper  purpose, 
the  adjacent  land  owners  must  submit  to  the  indirect  and  consequential 
damages  resulting  to  their  lands  from  such  use. 

THE  plaintiff  brought  his  action  on  th^  case,  for  ohstructing 
the  waters  of  the  Oriskany  creek  by  means  of  a  dam,  and 
causing  them  to  set  back  upon  the- premises  of  the  plaintiff, 
to  his  damage^  Upon  the  trial,  at  the  Oneida  circuit,  in 
October,  1859)  before  Allen,  justice,  and  a  jury,  it  appeared 
that  the  defendants  were  the  owners  of  a  factory  water  privi- 
lege on  the  Oriskany  creek.  The  plaintiff  owned  land  above 
the  dam,  on  the  west  side  of  the  creek,  and  separated  from 
it  by  a  narrow  strip  of  land,  sold  by  him  to  the  defendants, 
upon  which  the  latter  had  built  a  permanent  embankment 
to  prevent  the  water,  when  raised  by  the  dam  above  the 
natural  banks  of  the  creek,  from  overflowing  the  land  of  the 
plaintiff.    He  endeavored  to  show  that  the  water  confined 
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by  the  dam  and  embankment,  penetrated  through  the  soil 
underneath  the  embankment,  and  made  the  plaintiffs  land 
wet  and  less  valuable.  The  plaintiff  was  nonsuited  upon  the 
trial,  and  he  now  moved  for  a  new  trial,  on  a  bill  of  ex- 
ceptions.   • 

F.  Kemtin,  for  the  plaintiff. 

D.  Pratt y  for  the  defendants. 

By  the  Court,  Allen,  J.  There  may  have  been  some 
question  whether  the  standing  water,  the  subject  of  com- 
plaint, was  the  water  of  the  creek  which,  obstructed  in  its 
natural  passage,  had  penetrated  through  the  porous  soil  on 
the  plaintiff's  land,  or  was  the  surface  water  which  accumu- 
lated by  reason  of  the  obstructed  natural  drainage  into  the 
creek.  But  the  case  was  disposed  of  upon  a  theory  which 
excludes  that  question  from  pr^nt  consideration.  The 
judge  held  and  decided :  (1.)  That  there  was  evidence  to 
show  that  the  raising  of  the  dam  by  the  defendants  in  1857 
set  the  water  back,  so  that  it  rose  opposite  the  plaintiff's  land 
above  the  natural  bank  of  the  stream  and  against  the  arti- 
ficial embankment ;  and  he  disposed  of  the  cause  as  if  that 
&ct  had  been  fbund  by  the  jury.  (2.)  That  {here  was  no 
evidence  to  go  to  the  jury  that  the  flow  of  water  by  which 
the  plaintiff's  land  was  soaked  ran  through  the  embankment, 
or  between  the  embankment  and  the  natural  bank  of  the 
stream ;  and  he  refused  to  allow  the  plaintiff  to  go  to  the 
jury  upon  these  questions.  (3.)  That  if  by  raising  the  de- 
fendants' dam,  the  water  found  its  way  through  the  natural 
soil  of  the  defendants,  and  below  the  surface  thereof,  by 
filtration,  percolation  or  othermse,  the  defendants  were  not 
liable  for  any  damage  the  plaintiff  might  sustain  thereby. 

A  question  was  made  upon  the  trial,  and  is  renewed  here, 
upon  an  offer  of  the  plaintiff  to  prove  that,  after  the  erec- 
tion of  the  embankment  and  the  raising  of  the  dam^  the  sur- 
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face  water  did  not  run  off  as  freely,  but  stood  upon  the 
ground  until  it  dried  up.  The  complaint  was  fo]r  obstruct- 
ing the  waters  of  the  creek  and  causing  them  to  flow  back 
upon  and  over  the  land  of  the  plaintiff — an  entirely  distinct 
and  different  cause  of  action  from  that  embraced  in  the 
offer — and  the  evidence  was  properly  rejected.  The  ob- 
structing the  flow,  or  the  diversion,  of  a  stream  of  water,  by 
means  of  which  injury  is  caused  to  the  land  of  another,  is 
quite  another  thing  from  destroying  or  disturbing  the  natural 
and  usual  drainage  of  the  same  land,  calling  for  different  evi- 
dence, and  admitting  of  entirely  different  defenses.  The 
cause  of  action  offered  to  be  proved  differed  in  its  entire 
scope  and  meaning  from  that  alleged  in  the  complaint,  and 
would  have  depended  on  other  and  different  principles  for  its 
maintenance. 

There  was  no  error  in  holding  that  there  was  no  evidence  to 
be  submitted  to  the  jury  that  the  plaintiff^s  land  was  soaked 
by  water  passing  through  the  embankment,  or  between  it  and 
the  natural  bank ;  or  in  other  words,  that  the  water  found 
in  and  upon  the  plaintiff^s  land  flowed  over  the  natural  banks 
of  the  stream.  The  plaintiff  gave  no  evidence  tending  to 
show  that  the  embankment  was  improperly  constructed  or 
insufficient  to  protect  the  land  of  the  plaintiff  from  the 
waters  of  the  creek,  and  did  not  attempt  to  show  that  water 
passed  through  it,  or  between  it  and  the  natural  bank.  His 
evidence  showed  the  character  of  the  soil,  and  that  the  water 
-v^ould  readily  penetrate  it.  The  defendant  gave  affirmative 
evidence,  which  was  undisputed,  that  the  water  did  not  pass 
onto  the  land  over  the  banks  of  the  creek.  A  verdict  against 
the  evidence  would  have  been  set  aside,  and  therefore  the 
judge  properly  declined  to  submit  it  to  the  jury. 

The  principal  question  is  whether  the  defendants  are  liable 
to  the  plaintiff  for  the  consequential  damage  resulting  to  him 
from  the  raising  of  the  water,  and  keeping  it  at  the  level  of 
the  natural  banks  of  the  stream.  Assuming  that  the  water 
did  not  pass  over  the  banks,  either  through  the  wall  or  other- 
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wise^  the  raifiing  of  the  embankments  may  be  considered  an 
act  of  due  care.  If  the  water  found  its  way  onto  the  plain- 
tiff's land  through  the  natural  soil  of  the  banks,  and  not 
otherwise,  it  is  not  material  whether  the  water  was  or  might 
have  been  kept  at  a  higher  point,  inasmuch  as  the  bank  of 
the  stream  was  higher  than  the  plaintiff's  land.  It  is  not 
claimed  that  the  defendants  did  negligently,  carelessly  or  im- 
properly that  which  they  had  a  right  to  do  with  proper  care 
and  in  a  proper  manner.  Neither  is  it  claimed  that  the  acts 
complained  of  were  done  maliciously.  In  other  words,  the 
action  is  not  based  upon  the  negligence,  unskillfulness  or 
malice  of  the  defendants.  The  right  of  the  defendants,  as 
riparian  owners,  to  use  their  own  land,  including  the  bed  of 
the  stream  with  the  waters  flowing  them,  for  the  purposes 
and  in  the  manner  proved  and  to  the  prejudice  of  the  plain- 
tiff, is  controverted  by  the  latter,  and  the  action  hinges  upon 
this  alleged  want  of  right.  The  action  and  the  claim  are  of 
the  first  impression,  so  far  as  I  have  been  able  to  discover 
with  the  aid  of  the  researches  of  counsel,  and  if  sustained, 
call  for  a  novel  application  of  established  maxims  and  prin- 
ciples of  law.  Controversies  respecting  the  enjoyment  and 
user  or  diversion  of  streams  have  ordinarily  arisen  between 
different  proprietors  of  such  streams  and  of  the  lands  over  or 
through  which  they  have  flowed,  and  actions  for  obstructions 
of  the  flow  have  ordinarily  been  at  the  suit  of  riparian 
owners,  who  have  in  some  way  sustained  a  direct  and  imme- 
diate injury.  The  plaintiff  here  claims  no  right  to  the  water 
or  its  use,  and  his  lands  are  separated  from  the  bank  of  the 
stream  by  the  land  of  the  defendants.  His  damages  are  con- 
sequential, and  not  the  immediate  and  direct  result  of  the 
act  of  the  defendants,  but  rather  the  result  or  consequence 
of  the  character  of  the  soil  composing  the  banks  of  the  stream, 
upon  his  own  premises.  If  this  action  can  be  maintained, 
then  every  one  whose  lands  are  in  any  degree  injuriously 
affected,  and  either  made  more  wet  or  rendered  less  easy  of 
drainage  by  reason  of  the  raising  the  waters  of  a  stream  within 
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its  banks,  the  channel  of  which  is  the  natural  way  of  escape 
for  the  surplus  water,  may  have  an  action ;  and  whether  the 
lands  thus  affected  are  more  or  less  remote  from  the  stream 
is  not  material,  except  as  the  distance  may  make  it  more  or 
less  difficult  to  point  with  certainty  to^  the  cause  of  this 
remote  and  coMeqiiential  injury.  ^   '     ^ 

The  defendants,  owning  the  bed  of  the  stream  and  each 
bank,  had  the  right  to  built  their  dam  and  embankment  and 
raise  the  water  of  the  stream  as  high  as  they  pleased,  subject 
only  to  the  restriction  resting  upon  all,  so  to  enjoy  their 
own  property  as  not  to  injure  that  of  another  person,  with 
the  qualifications  and  limitations  incident  to  that  rule  of 
property.     (Broom's  Leg.  Max,  172,  161.) 

The  rule  between  different  proprietors  of  land  upon  a  stream 
is  well  settled,  and  each  proprietor  has  a  right  to  the  advan* 
tage  of  the  stream  flowing  in  its  natural  course  over  his  land, 
and  to  use  the  same  as  he  pleases  for  any  purpose  of  his  own, 
provided  that  such  use  be  not  inconsistent  with  a  similar 
right  in  the  proprietor  of  the  land  above  or  below.  Here 
there  is  no  complaint  that  the  defendants  restrain  the  flow 
of  the  stream,  or  diminish  the  quantity,  or  injure  the  quality 
of  the  water  to  the  prejudice  of  any  proprietor  below  them, 
or  throw  the  water  back  upon  the  land  of  any  proprietor  above 
them.  But  the  claim  is  that  they  are  responsible  for  the 
defects  in  the  natural  banks  of  the  stream,  and  their  insuffi- 
ciency, by  reason  of  the  porous  character  of  the  soil,  to  hold 
the  water,  without  leakage,  at  the  point  to  which  they  have 
a  right  to  raise  it  for  use  upon  their  own  premises.  This, 
under  the  circumstances,  is  a  violation  of  the  letter  of  the 
maxim.  Sic  utere  tuo  nt  alienum  non  Icedcis.  (9  Sep,  59.) 
But  this  maxim  has  never  been  literally  enforced ;  for  in  the 
exercise  of  very  many,  if  not  most  of  the  rights  of  property, 
there  is  more  or  less  interference  with  the  rights  of  others, 
and  the  rule  has  been  construed  with  reference  to  the  natural 
rights  of  all.  Each  man  holds  hi9  property  subject  to  the 
consequental  injury  which  may  result  from  the  reasonable 
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a&d  proper  tue  and  enjoTment  of  the  land  of  his  neighbor. 
'' Althongh  Bome  conflict  may  be  produced  in  the  nse  and 
enjoyment  of  such  rights,  it  cannot  be  considered,  in  judg- 
ment of  law,  an  infiingement  of  the  right.  If  it  becomes 
less  nsefol  to  one,  in  consequence  of  the  enjoyment  by  another, 
it  is  by  accident  and  because  it  is  dependent  on  the  exercise 
of  equal  rights  of  others/*  (Per  Thompson,  0.  J.,  Plait  v. 
Booty  15  John.  213.)  In  the  case  cited  the  plaintiff  was  in 
some  d^;ree  injured  by  the  acts  of  the  defendant  in  detain- 
ing the  water  of  a  stream  from  the  plaintiff's  mill,  while  the 
pond  of  Ihe  defendant  was  filling.  At  one  time  for  nearly 
three  days,  and  on  other  occasions  for  a  less  time,  the  plain- 
tiff's customers  had  been  obliged  to  carry  their  grain  to  other 
mills,  and  yet  no  action  would  lie.  The  reason  is  obvious. 
Each  was  in  the  exercise  of  his  individual  rights,  and  in  a 
reasonable  and  proper  manner.  So,  too,  the  erection  of  a 
building  or  other  structure  may  obstruct  the  lights  or  inter- 
fere with  the  privacy  of  a  neighbor,  or  shade  his  grounds  and 
render  them  less  productive,  but  the  acts  are  damnum  aih- 
sque  injuria,  and  no  action  lies.  {Mahan  v.  Brovm,  13 
Wend.  261.)  Thurston  v.  Hancock,  (12  Maaa.  It.  220,)  de- 
cided that  where  one  built  a  house  on  his  own  land  within 
ten  feet  of  the  boundary  line,  and  ten  years  after  the  owner 
of  the  land  adjoining  dug  so  deep  into  his  own  land  as  to 
endanger  the  house,  and  the  owner  of  the  house  left  it  and 
took  it  down,  no  action  lay  at  the  suit  of  the  owner  of  the 
house  for  the  damage  done  to  the  house.  But  on  the  author- 
ity of  .fio^'s  Abr.  565,  it  was  held  that  he  was  entitled  to  an 
action  for  the  damage  arising  from  the  falling  of  his  natural 
soil  into  the  pit  so  dug.  It  is  claimed  that  every  person  has 
a  right  iS  the  use  of  his  land  in  the  situation  in  which  it  was 
placed  by  nature,  surrounded  and  protected  by  the  soil  of 
the  adjacent  lots,  and  that  the  owners  of  those  lots  will  not 
be  permitted  to  destroy  the  land  by  removing  this  natural 
support  or  barrier ;  and  to  this  effect  is  the  doctrine  of  BoUe, 
and  it  wu  affirmed  by  the  chancellor  in  Lasala  v.  Holbrooh, 
YoL.  XXXU.  18 
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(4  Paigej  \Gd^  although  it  was  not  necessary  to  the  decision 
of  that  case.  Lord  Tenterden,  0.  J.^  in  giving  judgment  in 
Wyatt  V.  Harrison,  (3  B.  <&  Ad.  871,)  cautiously  refrains 
from  eipresmng  an  opinion  upon  the  point ;  and  in  B<Miff'B 
ExWa  V.  Mayor  dc,  of  Brooklyn,  (4  Comst.  195,)  the  doc- 
trine and  the  deductions  from  it  are  expressly  repudiated. 
Bronson,  Ch.  J.  says :  ^^I  think  the  law  has  superseded  the 
necessity  for  negotiation,  by  giving  every  man  such  a  title  to 
his  own  land  that  he  may  use  it  for  all  the  purposes  to  which 
such  land  is  usually  applied,  without  being  answerable  for 
consequences ;  provided  he  exercises  proper  care  and  skill  to 
prevent  any  unnecessary  injury  to  the  adjoining  land  owner. 
The  saying  of  BoUe  may  have  been  a  wise  one  in  his  day, 
but  it  is  not  well  adapted  to  our  times."  He  recognizes  the 
principle  that  "  a  man  may  enjoy  his  land  in  the  way  such 
property  is  usually  enjoyed,  without  being  answerable  for  the 
indirect  or  consequential  damages  which  may  be  sustained  by 
an  adjoining  land  owner.''  It  is  a  well  received  principle 
that  ^' every  proprietor  has  the  entire  dominion  over  the 
whole  of  his  own  estate."  {Howland  v.  Vincent,  10  Mete, 
371.)  It  would  follow  that  the  defendants,  owning  the  banks 
of  the  Oriskany  creek,  have  the  right,  in  the  proper  and  law- 
ful use  of  the  waters  of  the  creek,  to  fill  their  banks,  and  the 
injury  caused  to  the  land  owners  of  the  neighborhood  is  dam-^ 
num  absque  injuria.  The  extent  to  which  the  dictum  of 
BoUe  and  the  case  of  Thurston  v.  Hancock  can  be  carried,  is 
to  give  the  party  whose  land  is  deprived  of  its  natural  sup- 
port by  the  excavations  of  his  neighbor  an  action  for  the  soil 
actually  transferred  to  his  neighbor,  and  of  which  the  owner 
is  deprived.  The  adjacent  land  owner  could  not  abstract  any 
portion  of  the  soil,  nor  cast  any  thing  upon  the  grouiid.  Sub- 
ject to  this  qualification,  a  man  may  use  his  land  in  a  rea- 
sonable manner,  according  to  his  pleasure.  {Hay  v.  The 
Oohoes  Co.,  2  Comst.  160, 162,  per  Gardner,  J.;  and  see  note 
to  Brown  v.  Winslow,  lC.dk  J.  29.)    The  principal  case  was 
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decided  on  the  grotind  that  the  plaintiff  had  an  easement  in 
the  premises  of  the  defendant.  In  Panton  v.  Holland^  (17 
John.  92^)  the  defendant  was  held  liable  for  negligence  in 
the  performance  of  an  act  otherwise  lawful.  Woodworth,  J. 
says :  ^'  On  reviewing  the  cases,  I  am  of  opinion  that  no  man 
is  answerable  in  damages  for  the  reasonable /exercise  of  a 
right  when  it  is  accompanied  by  a  cautious  regard  for  the 
rights  of  others ;  when  there  is  no  just  ground  for  the  charge 
of  negligence  or  unskillfulness ;  and  when  the  act  is  not  done 
maliciously.''  Smith  v.  Adams,  (6  Paige,  435,)  was  the 
case  of  the  diversion  of  the  waters  of  a  hidden  strecon  which 
supplied  a  spring  from  which  the  complainant's  cloth  dress- 
ing establishment,  situated  below,  was  supplied  with  water. 
The  bill  was  dismissed  for  want  of  jurisdiction,  but  the  rule 
laid  down  by  the  chancellor  may  be  regarded  as  authority, 
without  advancing  the  argument  in  this  case ;  for  all  that 
was  decided  by  the  chancellor  was,  that  under  the  circum- 
stances of  that  case  there  was  no  distinction  between  streams 
flowing  upon  the  surface  and  those  flowing  beneath  the  sur- 
&ce,  as  r^ards  the  rights  of  owners  of  land  over  or  throu 
which  it  flowed  in  its  natural  channel. 

Cooper  V.  Barker  (3  Taunt  99)  was  disposed 
upon  the  form  of  the  issues,  rather  than  upon  the  me 
ihe  most  that  was  decided  was,  that  when  a  pa 
artificial  channel  through  his  own  fields,  in  a 
through  the  banks  of  which  the  water  penetrated 
through  the  soil  and  into  the  cellar  of  his  neighbor, 
-would  lie  at  the  suit  of  the  latter.    The  question  of  liability 
of  an  owner  of  the  bed  of  a  natural  stream,  for  consequences 
Yesnlting  from  the  porous  character  of  its  banks,  was  not 
mooted,  and  was  not  considered.    The  case  was  more  like 
tliat  of  Carhart  v.  Tlie  Auburn  Gas  Light  Company,  (22 
Soffb,  297,)  where  the  defendants  were  held  liable  for  con- 
taminating and  rendering  unfit  for  use  the  waters  of  a  stream, 
bgr  suffering  to  flow  from  their  works,  erected  a  short  distance 
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from  the  banks  of  the  stream,  noxious  and  offensive  sub- 
stances^  ^viuch  made  the  water  unfit  for  use  upon  the  premi-' 
ses  of  the  plaintiff,  situated  below,  upon  the  same  stream. 
Neither  case  called  for  a  consideration  of  the  question  made 
here,  which,  if  decided  for  the  plaintiff,  would  require  every 
riparian  owner,  seeking  to  use  the  waters  of  a  stream  by 
means  of  a  pond,  to  see  that  the  natural  banks  were  made 
water  tight ;  and  even  then  he  would  be  liable  to  the  adja- 
cent land  owners,  if  their  lands  were  less  easily  drained,  or 
the  surface  water  would  not  so  easily  pass  off  as  when  the 
waters  of  the  stream  were  permitted  to  flow  off  without  ob- 
struction. A  party  is  liable  for  any  defect  in  his  artificial 
erections,  which  might  have  been  remedied  by  reasonable  care 
and  skill,  but  not  for  any  defects  in  the  natural  banks  of  a 
stream.  The  cases  most  analogous  to  this  are  those  in  which 
the  courts  have  decided  that  the  owner  of  land  through  which 
water  flows  in  a  subterraneous  course,  has  no  right  or  interest 
in  it  which  gives  him  an  action  against  one  who,  in  conduct- 
ing his  agricultural  or  other  lawful  operations  on  his  own 
land,  draws  away  the  water  and  leaves  a  well  dry  upon  the 
land  of  the  first  mentioned  owner.  {Acton  v.  Blondellj  12  M. 
dkW.SZi.  Bo(Uhy.Dri8coU,20  Conn.  JSep.  524.  Greenleaf 
V.  FranciSy  18  Pick.  117.)  But  the  principles  involved  are 
not  the  same.  The  right  of  the  defendants  to  use  the  water 
of  the  stream  for  their  manufacturing  purposes  is  undisputed, 
and  the  right  to  dam  the  water  and  detain  it  a  reasonable 
time  follows  as  a  necessary  incident  to  the  right  of  user, 
(  Van  Soesen  v.  Coventry y  10  Barb.  518 ;)  and  they  cannot 
be  compelled  to  make  an  artificial  reservoir  for  that  purpose. 
The  banks  of  the  stream  are  theirs  for  that  purpose ;  and  so 
long  as  the  water  is  only  nominally  detained  for  this  lawful^ 
customary  and  proper  purpose,  the  adjacent  land  owners  must 
submit  to  the  indirect  and  consequential  damages  resulting 
to  their  lands  from  this  use.    A  proper  regard  to  the  natural 
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of  all  will  not  tolerate  any  other  mla  I  am  of  the 
opinion  that  the  case  was  properly  dispoBed  of  at  the  drcoit, 
and  that  a  new  trial  should  he  denied. 

New  trial 


[OvovsAOA  Qbvzsal  Tbsx,  July  8,  1860.    AUi»,  MuUm  tod  Jforpon, 
Jvitioei.] 


«^^  m 


Fabnham  and  others  t;^.  Luthxb  HiLnBXTH. 


32b  277 
4l«p560 


A  Judgment  and  execation  againit  Frtmium  Hndratii  win  not  anthorize  a  tala  |  8Sb  277 

of  the  property  of  Truman  Hildreth,  although  the  latter  may  be  the  Indi-     ^^^^s^^ 
▼idnal  faitended.  32b       277  > 

The  Judgment  and  execution  niiist  deecribe  the  party  whoie  property  ft         80  AD29  j 
flooght  to  be  taken,  and  it  is  not  enough  that  the  right  man  is  made  to  pay 
a  debt. 

The  sheriiT  can  only  ezecate  the  procesB  against  the  person  or  property  of  the 
Individnal  named. 

Whece  a  defendant,  soed  by  a  wrong  name,  iUls  to  appear  in  the  acUon,  he 
does  not  waive  his  right  to  object  to  the  misnomer,  after  Judgment  and  exe- 
cution. 

Ad  amendment  of  the  record  of  a  Judgment,  and  the  execution,  made  by 
order  of  the  court,  up<a  an  ex  parte  application,  after  a  sale  of  prop- 
erty by  the  sheriiT,  by  substituting  the  true  name  of  the  defendant  for 
the  name  erroneously  inserted,  will  not  hsTo  the  effect  to  render  the  sale 
▼mild,  or  to  dlFest  the  defendant  of  the  titie  to  the  property  leWed  on,  and 
tnmsfer  it  to  the  purchaser. 

r[E  defendant  appeals  from  a  judgment  altered  on  the 
report  of  areferee,  in  an  action  of  ejectment.  The  plain- 
tifb  daim  title  nnder  one  Tnunan  Hildreth,  by  wtae  of  a 
sale  on  a  judgment  and  execution.  An  action  was  commenced 
by  the  service  of  a  summons  and  complaint,  in  which  the  de- 
fendant was  named  Freeman  Hildreth.  They  were  served  upon 
Truman  Hildreth.  Judgment  was  perfected  and  execution 
issued  against  Freeman  Hildreth,  and  the  premises  claimed  by 
ibe  plaintiff  were  sold  as  tke  property  of  Truman  Hildreth, 
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and  a  certificate  and  deed  giyen,  reciting  a  judgment  and  ez^ 
cntion  against  Truman  Hildreth.  After  the  giving  of  the  deed, 
and  since  the  granting  of  a  new  trial  in  this  action,  the  court, 
on  an  ex  parte  application  by  the  plaintiff  in  the  judgment, 
ordered  the  judgment  roll,  the  docket  of  the  judgment,  and  the 
execution  issued  thereon,  to  be  amended  nunc  pro  tuncy  by 
inserting  the  word  "  Truman"  whenever  the  word  "  Freeman" 
occurred,  and  the  amendment  was  made  by  the  clerk.  There 
was  no  appearance  in  the  action  by  the  defendant.  The 
referee  gave  judgment  for  the  plaintiff. 

W.  J.  Hough  J  for  the  appellant 

H.  BugeTy  for  the  respondent. 

Allen,  J.  When  this  cause  was  before  us,  in  October, 
1858,  we  held  that  the  judgment  against  Freeman  Hildreth 
did  not  authorize  a  sale  of  the  property  of  Truman  Hildreth, 
although  he  might  have  been  the  individual  intended.  In 
reviewing  that  decision  at  the  request  of  counsel,  we  see  no 
reason  to  recall  or  modify  it.  The  judgment  and  execution 
were  not  against  Truman  Hildreth,  and  did  not  authorize  a 
sale  of  his  property.  The  precise  point  was  decided  in 
Cole  V.  Hindaon^  (6  T.  R.  234.)  The  goods  of  Aquila  Oole 
were  taken  under  a  process  against  Bichard  Cole.  To  an 
action  of  trespass,  brought  for  the  taking,  the  defendants 
pleaded  that  the  plaintiff,  AquUa  Cole,  being  indebted  to  two 
of  them,  they  sued  out  against  the  said  Aquila,  by  the  name 
of  Bichard,  a  writ,  and  the  said  Aquila  not  appearing,  a 
distingas  was  issued.  Upon  demurrer  the  plea  was  held  bad. 
Lord  Eenyon  held  that  the  defendants  were  not  justified  in 
seizing  the  goods  of  Aquila  Cole  upon  process  against  Bidiard, 
and  that  the  averment  in  the  plea  that  they  were  the  same 
persons  did  not  assist  them,  as  they  had  not  averred  that  the 
plaintiff  was  known  as  well  by  one  name  as  by  the  other. 
This  case  is  cited  and  approved  in  ChiMWoUL  v.  Sedgwick^ 
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(6  Cowenf  456,)  and  the  same  principle  applied  to  process 
against  the  person,  and  re-affirmed  in  same  case,  1  Wend. 
126.  It  is  weU  settled  that  a  defendant  in  an  action  for  &lse 
imprisonment  cannot  justify  the  arrest  of  the  plaintiff  by  a 
wrong  name,  though  he  is  the  person  intended  to  be  arrested ; 
unless  it  is  shown  that  he  is  known  as  well  by  one  name  as 
the  other.  {Shadget  v.  Clipaofiy  8  Ectst,  328.  Scott  y.  My, 
4  Wendell,  555.  Cfumsey  v.  LoveU,  9  id.  319.  Mead  v. 
Haw8,  7  Oowen,  332.  Qroff  r.  Mullen,  8.  G.  5th  Dist. 
Apra,1856,  MUler Y. Fol€y,28 Barb. 630.  Wilkes y. Leech, 
2  Taunt.  400.)  The  judgment  and  execution  must  describe 
the  party  whose  property  is  sought  to  be  taken,  and  it  is  not 
enough  that  the  right  man  is  made  to  pay  a  debt.  The  sheriff 
can  only  execute  the  process  against  the  person  or  property 
of  the  individual  named.  Service  of  a  summons  upon  a 
party  by  a  wrong  name  does  not  give  the  court  jurisdiction 
over  his  person,  and  his  appearance  cannot  be  compelled. 
{Cde  V.  Hindaan,  supra.)  Truman  Hildreth  did  not  appear 
in  the  action  commenced  against  Freeman  Hildreth,  and 
therefore  waived  none  of  his  rights.  Had  he  appeared  and 
had  an  opportunity  of  pleading  the  misnomer  in  abatement, 
his  omission  to  do  so  would  have  been  a  waiver  of  the  objec- 
tion. In  Crawford  v.  8atchnell,  (2  8tr.  1218,)  the  plaintiff, 
who  had  been  sued  by  a  wrong  christian  name,  had  appeared 
in  the  original  action  and  omitted  to  take  advantage  of  the 
misnomer  by  plea  in  abatement,  and  done  an  act  to  avow 
that  he  was  sued  by  the  right  name.  (Per  Lord  Kenyon, 
in  Cole  v.  Hindson,  supra.)  8mUh  v.  Bowker  (1  Mass.  B. 
76)  was  a  case  of  a  mistake  in  the  addition  of  the  defend- 
ant, who  was  sued  by  his  right  name.  Jackson  v.  Prevost 
(2  Caines,  264)  was  as  to  the  effect  of  a  conviction  under  the 
act  for  the  forfeiture  and  sale  of  the  estates  of  persons  who 
had  adhered  to  the  enemies  of  the  state,  passed  October  22d, 
1779.  The  lessor  of  the  plaintiff  was  meant  and  intended  by 
the  judgment,  but  he  was  described  as  Joshua  Pell,  now  or 
late  of  the  manor  of  Pelham.    The  judj^nent  was  prooounoad 
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in  Octo1>er,  1782,  by  default,  npon  an  indictment  found  in 
November,  1780.  The  father  of  the  lessor,  having  the  same 
name,  died  in  July,  1781,  and  the  lessor  distinguished  him- 
self as  Joshua  Pell,  jr.  The  court  held  that  the  indictment 
against  him  without  the  addition  was  not  conclusive  that  he 
was  not  the  person  indicted,  if  found  by  a  special  verdict  that 
he  was  meant ;  and  say  that  proceedings  under  that  act  were 
considered  analogous  to  convictions  by  bill  of  attainder,  and 
with  respect  to  the  description  of  the  persons  convict-ed,  were 
construed  with  more  liberality  than  ordinary  judicial  pro- 
ceedings ;  that  the  identity  of  the  person  attainted  was  matter 
of  fact  triable  on  a  collateral  issue,  and  that  an  incomplete 
description  of  him  was  not  fatal  The  court,  in  giving  judg- 
m^t,  distinguished  the  case  from  ordinary  judicial  proceed- 
ings, loid  allowed  the  judgment  to  be  helped  out  by  extrinsic 
evidence  to  identify  the  party  indicted,  which  cannot  ordi- 
narily be  done  in  judicial  proceedings.  Although  when  there 
are  two  of  the  same  name  and  only  distinguished  by  their 
additions,  and  the  addition  of  a  defendant  has  been  omitted, 
it  seems  it  can  be  done,  in  ordinary  judicial  proceedings. 
(JaTTnaifi  v.  Hooper^  6  M.  dkG.  827.)  With  us  the  addi- 
tion of  junior  to  a  name  is  mere  description  of  the  person, 
and  the  omission  of  it  does  not  invalidate  any  act  or  pro- 
ceeding done  by  the  same  person.  (People  v.  CoUinSy  7 
John.  549.  Fleet  v.  Youngs^  11  Wend.  522.  Padgett  v. 
Lavyrence^  10  Paige^  170.)  The  judgment  and  execution 
against  Freeman  Hildreth  did  not  authorize  a  sale  of  the 
property  of  Truman  Hildreth. 

Knee  the  former  decision,  the  plaintiff  in  the  original  judg- 
ment has  procured  the  record  of  judgment  and  the  exe- 
cution to  be  amended  by  the  substitution  of  the  name  of 
'^  Truman''  wherever  '^  Freeman"  appeared,  and  this  amend- 
ment was  ordered  upon  an  ex  parte  application.  Whether 
the  amendment  was  regular,  or  whether  the  court  had  juris- 
diction of  the  person  of  Truman  Hildreth,  so  that  they  could 
in  eSeot  ordar  a  judgmont  against  him^  or  so  otxaxat  iad 


ONOKDAaA— JULY,  IMO.  281 


Fainham  v.  HiMreth. 


amend  the  record  of  the  court  that  he  shoold  be  made  the 
defendant  in  a  judgment  abready  perfected  against  another 
person,  need  not  be  decided.  It  appears  to  be  very  clear  that 
the  effect  claimed  for  that  amendment  cannot  be  given  to  it. 
The  judgment  and  execution,  and  the  sale  under  them,  con- 
Toyed  no  title  to  the  purchaser  of  the  property  of  Truman 
Hildreth.  The  sale  was  void ;  not  merely  voidable,  but  abso- 
lutely void.  Every  person  attempting  to  enforce  that  judg- 
ment against  the  person  and  property  of  Truman  Hildreth, 
would  have  been  a  trespasser.  The  sheriff  in  selling  the  real 
estate  in  question  acted  under  a  process  void  as  against  the 
owner  of  the  property.  The  title  of  Truman  Hildreth  was 
not  divested  by  the  sale.  He  was  as  much  the  absolute  owner 
after  as  before  the  sale.  Even  if  the  effect  claimed  for  the 
order  and  amendment  is  given  to  them,  the  title  of  the  pur- 
chasers depend  and  must  rest,  not  on  the  void  sale  made  two 
years  before,  but  upon  the  ex  parte  order  of  the  court.  The 
day  before  the  order  was  made,  the  title  of  Truman  Hildreth 
had  not  been  divested,  and  was  not  incumbered  by  the  judg- 
ment, and  the  court  could  not  by  act,  order  or  judgment, 
summarily  divest  him  of  his  title,  and  in  effect  transfer  the 
property  to  another.  This  would  be  to  deprive  a  person  of 
property  without  due  process  of  law,  and  would  violate  §  6 
of  art.  1  of  the  constitution.  The  amendment  cannot  make 
that  a  fall  execution  of  the  judgment  which  was  not  so  be- 
fore. The  most  that  it  could  do  would  be  to  authorize  the 
plaintiff  to  enforce  it  now,  and  perhaps  to  give  it  effect  as  a 
lien,  as  against  the  original  defendant,  from  the  time  of  the 
original  filing  and  docketing.  But  it  is  sufficient  for  us  to 
say  at  this  time  that  it  did  not  make  title  to  the  premises  in 
the  plaintiff. 

The  referee  therefiore  erred  in  giving  judgment  for  the 
plaintiff,  and  the  judgment  must  be  xevened  and  anew  trial 
-granted,  costs  to  abide  the  event. 


UOMMXy  J. 


V  1 1 1  »^,  I  k «  <  . 
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MuLLiNy  J.  concurred  in  the  reeult,  and  was  of  the  opinion 
that  the  plaintiff's  title  was  defective  for  other  reasons. 

New  trial  granted. 

[Onovoaoa  Oi»mAL  TsBX,  July  8>  1860.    MUn^  MuUin  and  Morgam, 
Jwticet.] 


BussELL  VS.  Cbonkhite. 

Where  an  indoner,  on  being  Informed  by  the  holder,  pre?ioiu  to  the  matnritj 
of  the  note,  or  his  intention  to  notify  him,  the  last  day  of  graoe,  in  the 
afternoon,  to  make  him  holden,  nnleas  he,  the  indorser,  would  eay  it  wai 
**  all  right,"  said  "  the  note  is  perfectly  good ;  put  yourself  to  no  trouble ; 
it  is  all  right"  ffeldf  that  this  was  sufficient  evidence  of  a  waiver  of  de- 
mand and  notice  of  non-payment,  to  go  to  a  Jury ;  and  that  a  nonsuit  was 
improperly  granted. 

THE  plaintiff  was  nonsuited  on  the  trial  hefore  Pratt^  J. 
and  a  jury,  at  the  Onondaga  circuit.  The  action  was 
against  the  defendant  as  the  indorser  of  the  promissory  note 
of  one  Eno,  payable  at  the  Bank  of  Salina^  and  due  Januaxy 
29th/ 1858.  On  the  27th  of  January  the  plaintiff,  with  the 
maker,  who  was  unable  to  pay  the  note  at  maturity,  called 
upon  the  defendant,  and  the  maker  said  to  him :  ^^He,  the 
plaintiff,  has  come  in  here  to  notify  you  on  that  note  to  make 
you  holden.^'  The  plaintiff  then  told  him  he  had  got  to  no- 
tify him  the  last  day  of  grace  in  the  afternoon,  to  make  him 
holden.  The  defendant  said,  ^'The  note  is  good.''  The 
plaintiff  said,  ^'If  you  don't  say  it  is  all  right,  I  shall  notify 
you  on  the  last  day  of  grace  in  the  afternoon."  The  defend- 
ant said,  '^  The  note  is  perfectly  good ;  put  yourself  to  no 
trouble ;  it  is  aU  right."  This  was  the  evidence,  on  the  part 
of  the  plaintiff,  and  upon  it  the  plaintiff  was  nonsuited. 
The  case  was  submitted  without  argument. 


' 
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By  the  Ccurtj  Allen^  J.  The  only  question  upon  this 
appeal  is  whether  there  was  not  some  evidence  of  a  waiver 
of  the  demand  of  payment  and  notice  of  non-payment  of  the 
note  by  the  defendant.  If  there  was  any  evidence,  no  matter 
how  slight,  it  should  have  been  submitted  to  the  jury.  In 
ascertaining  the  mutual  understanding  of  the  parties,  the 
circumstance  which  is  relied  upon  as  a  waiver  of  the  formal- 
ities necessary  to  charge  the  defendant,  must  be  construed  in 
the  light  and  with  the  aid  of  the  surrounding  circumstances 
and  the  situation  of  the  parties.  It  is  very  evident  that  the 
plaintiff  had  in  view  the  getting  of  some  promise,  or  recog- 
nition of  liability,  from  the  defendant,  which  should  excuse 
the  demand  and  notice.  And  if  the  defendant  understood 
the  object  and  purposes  of  the  call,  it  would  be  for  the  jury 
to  say  whether  the  response  did  not  waive  these  formalities ; 
or  if  not,  whether  the  plaintiff  did  not  understand  i  he  defend- 
ant to  waive  them ;  and  whether  the  defendant  did  not  con- 
clude that  he  should  so  understand.  It  is  true  that  nothing 
was  said  of  any  demand  of  the  note ;  but  a  notice  of  non- 
payment would  have  been  insufficient  for  any  purpose  with- 
out a  former  demand.  The  fair  import  of  the  declaration  of 
the  plaintiff  was  that  unless  the  defendant  said  it  was  all 
right,  he  should  take  steps  necessary  to  charge  him  as  indorser. 
He  may  not  have  known  the  technical  procedure  for  that 
purpose.  But  it  is  fair  to  presume  that  he  either  did,  or 
would  have  taken  counsel,  if  he  had  not  been  put  off  his 
guard  by  the  defendant.  The  defendant  did  tell  him  the 
note  was  good ;  he  need  give  himself  no  further  trouble ;  it 
was  all  right.  In  other  words,  he  told  him,  in  language  not 
to  be  misunderstood,  that  he  need  take  no  step  to  charge  him 
as  indorser,  and  that  the  note  was  good  as  indorsed  by  him, 
and  all  right  without  that.  In  Coddington  v.  DaviSj  (1 
OoTMt.  186,)  a  waiver  of  ^'protest''  was  held  to  include  the 
demand  of  payment  and  notice  to  the  party  to  be  charged, 
upon  the  groxmd  that  the  term  ^'  protest,^^  in  a  popular  s^ise, 
and  as  used  among  men  of  business^  included  all  the  steps 
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neoesflaiy  to  charge  an  indorser.  In  this  caae  it  would  be  for 
a  jury  to  say  in  what  sense  the  declarations  of  the  parties 
were  made  and  understood  at  the  time.  When  an  indorser, 
a  few  days  before  the  maturity  of  a  note,  writes  to  the  holder 
and  informs  him  that  the  maker  has  &iled,  acknowledges  his 
liability  and  asks  indulgence,  the  holder  is  relieved  from 
demanding  payment  and  giving  notice  of  non-payment. 
(Spencer  v.  Harvey^  17  Wend.  489.)  Nelson,  Oh.  J.  says : 
'^It  may  fairly  be  said  that  the  omission  to  give  notice  is  at- 
tributable to  the  interference,  and  Butler  should  not  now  be 
permitted  to  take  advantage  of  it.''  See  also  LejffingweU  v. 
White,  (1  John.  Oh,  99.)  The  maker  of  the  note  here  was 
the  son-in-law  of  the  defendant,  and  the  inability  of  the 
maker  to  pay  was  well  known  to  the  indorser,  and  that  the 
presentation  of  the  note  would  have  been  an  idle  ceremony. 
And  I  think  it  was  for  the  jury  to  say  whether  it  was  not 
waived.  The  judgment  must  be  reversed  and  a  new  trial 
granted ;  costs  to  abide  the  event. 

[Orohdaga  Gbitx&al  Tbbm,  July  8,  1860.     AUm,  MuUin  luid  Morffoi^ 
Jmtloes.] 
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Loan  Company. 

Although  a  mortgagor  has  parted  with  the  fee  of  the  mortgaged  premises,  by 
an  aBsignment  of-  his  property  in  tnut  for  the  benefit  of  creditors,  yet  he 
may  maintain  an  action  to  cancel  and  set  aside  the  mortgage,  on  the  gronnd 
of  Qmry. 

An  action  of  that  natnre  cannot  be  brought  by  the  assignees  of  the  mortgagor. 

Where  a  mortgagor  makes  a  general  assignment  of  his  property  to  trustees, 
in  tmst  for  the  benefit  of  creditors,  and  conveys  the  mortgaged  premises  to 
the  assignees  upon  the  same  trusts  declared  in  the  aasignment,  and  as  a 
part  of  the  assigned  property ;  the  mortgage  debt  being  placed  among  the 
preferred  debti  provided  for  and  directed  to  be  paid ;  this  will  not  estop  tbe 
mortgagor  from  bringing  an  action  to  cancel  and  set  aside  the  mortgage  on 
the  ground  of  usury. 
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HE  plaintiff  brought  Ins  action  to  cancel  and  net  aside  a 
X  mortgage  given  hj  him  to  Strickland,  and  by  the  latter 
assigned  to  the  Watertown  Bank  and  Loan  Company,  for 
usury.  The  case  was  tried  at  the  Jefferson  circuit,  before 
Justice  Bacon,  and  judgment  given  for  the  plaintiff,  declar- 
ing the  mortgage  and  the  bond  accompanying  the  same  usu- 
rious and  void,  and  enjoining  and  restraining  the  foreclosure 
of  the  mortgage.  Upon  the  trial  the  usury  was  not  contro- 
verted. The  bond  and  mortgage  were  given  in  April,  1850,  and 
in  August,  1852,  the  plaintiff,  the  mori^agor,  made  a  gen- 
eral assignment  for  the  benefit  of  creditors,  to  the  mortgagee 
Strickland  and  one  Alden  Adams,  and  conveyed  the  mortgaged 
premises  to  the  assignees  upon  the  same  trusts  declared  in 
the  assignment,  and  as  a  part  of  the  assigned  property.  The 
mortgage  debt  was  placed  among  the  preferred  debts  provi- 
ded for  by  the  assignment  and  directed  to  be  paid.  All  the 
preferred  debts  except  this  and  another  mortgage  have  been 
paid  by  the  assignees,  and  all  the  debts  of  the  second  class 
Le  bL  comprmis^d  and  paid,  and  some  of  the  debts  of 
the  third  and  remaining  clasa  have  been  paid.  All  the  as- 
signed property  is  exhausted,  with  the  exception  of  the 
mortgaged  premises,  which  are  worth  about  $2500,  and  the 
debts  of  the  mortgagor,  other  than  this  mortgage  debt,  still 
unpaid,  amount  to  about  $2000.  In  June,  1857,  for  a  val- 
uable consideration  the  mortgagee  assigned  the  mortgage  to 
the  Watertown  Bank  and  Loan  Company,  who  had  no  notice 
of  the  usury,  but  had  knowledge  of  the  assignment  and  the 
provision  made  for  its  payment,  and  had  commenced  a 
statutory  foreclosure  of  the  mortgage  when  this  action  was 
brought. 

The  defendants  appealed  from  the  judgment  at  circuit. 

J.  jP.  Starbnck,  for  the  appellants. 
John  CUvrhtf  for  the  respondent. 
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By  the  Court  J  Allen  J.  The  plaintiff  properly  brought 
this  action.  Although  he  has  parted  with  the  fee  of  the 
mortgaged  premises,  it  is  only  in  trust  for  the  payment  of 
his  debts  in  a  prescribed  order  and  by  the  agency  of  the  trus- 
tees. He  is  interested  in  having  the  assigned  property  appro- 
priated for  the  purposes  to  which  he  has  devoted  it — the 
payment  of  debts  for  which  he  is  personally  liable.  To  this 
extent  he  is  interested  in  the  mortgaged  premises  as  a  part 
of  the  assigned  property,  and  it  is  a  pecuniary  interest  which 
the  courts  will  protect.  And  from  his  right  to  any  surplus  that 
may  remain  after  the  payment  of  debts,  it  is  not  a  matter  of 
indifference  whether  the  property  is  sold  under  the  trust  or 
at  a  final  sale  at  auction,  upon  the  foreclosure  of  the  mort- 
gage. He  is  entitled  to  have  the  premises  sold  to  the  best 
advantage  under  the  trust,  that  it  may  go  the  farthest  in 
the  discharge  of  his  debts  ;  unless  the  defendants  have  the 
legal  right  to  withdraw  the  property  from  the  trust  by  selling 
the  same  upon  the  mortgage.  And  this  right  depends  upon 
the  validity  of  the  mortgage,  and  the  plaintiff  alone  can 
object  to  the  foreclosure  of  the  mortgage  and  the  sale  of  the 
premises.  He  alone  can  set  up  usury,  as  against  the  mort- 
gagee. Such  a  defense  can  only  be  set  up  by  a  party  to  the 
usurious  contract,  or  one  who  represents  him  as  a  privy  in 
blood  or  estate.     {Oreen  v.  MorsCy  4  Barb.  332.) 

The  assignees,  who  had  taken  merely  the  equity  of  redemp- 
tion, could  not  have  sustained  this  action.  (JPratt  v.  AdamSy 
7  Faige,  615.  Post  v.  Dart,  8  id.  639.  7  Hill,  391.  Shu- 
felt  V.  Shvfelt,  9  Paige,  137.)  It  would  have  been  a  suffi- 
cient answer  that  they  had  taken  a  conveyance  of  the  premises 
subject  to  the  mortgage  and  as  a  fund  for  the  payment  of  the 
mortgage  debt.  An  action  by  them  to  set  aside  the  security 
would  have  been  inconsistent  with  the  trust  while  they  had 
assumed  to  pay  the  debt  secured  by  it.  The  plaintiff,  there- 
fore, as  the  original  borrower,  and  a  party  to  the  mortgage 
and  personally  bound  for  the  payment  of  the  debt^  and  with 
a  subsisting  interest  in  the  mortgaged  premises  to  protect 
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and  preseire,  was  the  only  person  who  could  maintain  an 
action  to  rescind  the  security,  for  usury.  Adams,  the  co- 
assignee  with  Strickland;  was  not  a  necessary  party  to  the 
action.  The  trust  created  by  the  assignment,  the  title  of 
the  assignees  nor  their  duties,  can  be  affected  by  the  judg* 
ment,  and  they  as  assignees  have  no  interest  in  the  result. 
The  trust  remains  to  be  executed  as  if  this  action  had  never 
been  brought.  The  rights  or  duties  of  the  assignees  are  not 
to  be,  and  cannot  be,  settled  in  this  action.  {McMahon  y. 
Allen,  12  How.  39.  Oleason  v.  Thayer,  24  Barb,  82.  Van 
Nest  V.  LaUon,  19  id.  604.)  The  only  question  upon  the 
merits  is  as  to  the  effect  of  the  assignment  by  the  plaintiff, 
and  the  provision  therein  made  for  the  payment  of  the  mort- 
gage debt,  upon  the  mortgage  itself  as  a  seeurity ;  whether 
it  made  that  valid  which  was  before  invalid.  It  is  claimed 
by  the  defendants  that  such  recognition  of  the  debt  by  the 
plaintiff  precluded  him  from  objecting  that  the  mortgage  was 
not  valid.  But  this  does  not  follow  from  any  of  the  cases 
dted,  nor  is  it  supported  by  any  principle.  A  party  may 
pay  a  usurious  debt,  or  transfer  property  in  payment  of  such 
debt,  and  the  payment  and  transfer  will  be  irrevocable.  So 
he  may  pay  in  part,  or  dedicate  specific  property  to  the  pay- 
ment  of  a  usurious  debt,  but  such  partial  payment  or  spe- 
cific dedication  will  not  remove  the  taint  of  usury  from  the 
original  contract.  The  contract  will  have  been  executed  to 
the  extent  of  the  payment  or  specific  provision,  but  the  con- 
tract, so  far  as  it  remains  executory,  *and  all  securities  are 
still  within  the  condemnation  of  the  statute  against  usury. 
(Pratt  V.  Adams,  7  Paige,  615.)  Murray  v.  Judson,  (5 
8dd.  72,)  and  Grem  v.  Morse,  (4  Barb.  332,)  relate  to  the 
duties  of  an  assignee  charged  with  a  trust  for  the  payment 
of  a  usurious  debt,  and  decide  merely  that  he  cannot  thwart 
the  intent  of  the  assignor  and  object  to  the  payment  of  a  debt 
particularly  mentioned  and  directed  to  be  paid,  on  the  ground 
of  Turury.  They  proceed  upon  the  principle  that  the  defense 
of  usQiy  is  personal^  and  only  available  to  the  borrower  or 
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one  in  privity  with  him.  It  necesBarily  foUowB  from  this 
doctrine  that  the  defense  may  be  waived  by  him  who  alone 
can  aet  it  np,  and  that  a  stranger  cannot  overrule  his  election 
to  waive  it.  Judge  Gardiner,  in  Murray  v.  Judaony  which 
was  an  action  by  creditors  of  the  assignor  seeking  the  pay- 
ment of  their  debts  in  preference  to  a  usurious  debt  preferred 
in  the  assignment,  says,  ^^  When  the  assignment  was  executed, 
the  debtor  had  the  right,  as  against  the  complainant,  in  good 
faith  to  dispose  of  his  property  as  he  pleased.  He  could 
have  paid  the  usurious  judgment  This  is  conceded ;  and  if 
BO,  no  good  reason  can  be  assigned  why  he  could  not  appro* 
priate  property  for  that  purpose,  and  direct  its  application 
by  a  trustee.  The  assignment  was  not  a  contract  with  the 
holder  of  the  judgment,  or  a  mere  security  for  that  debt,  but 
the  setting  apart  of  property  for  the  payment  of  a  specific 
demand  in  the  mode  designated.''  The  learned  judge  here 
briefly  enumerates  the  doctrine  of  the  cases  cited  and  the 
principles  upon  which  they  stand.  The  last  remark  quoted 
decides  this  case.  The  assignment  relied  upon  here  was  not 
a  contract  with  the  holder  of  the  mortgage,  and  was  no  way 
affected  by  the  validity  of  that  instrument  as  a  security.  The 
assignment  was  valid,  and  might  be  made  the  means  of  pay- 
ing the  mortgage  debt,  but  only  by  the  proper  execution  of 
the  trust,  and  not  by  purging  the  mortgage  of  the  statutory 
taint  of  usury.  If  the  mortgage  can  be  paid  under  the  as- 
signment, and  by  means  of  the  property  appropriated  to  that 
purpose,  it  is  well ;  but  if  not,  the  parties  are  in  the  same  sit- 
uation as  if  no  assignment  had  ever  been  made.  Suppose 
the  assignor's  debt  was  represented  by  the  note  of  the  assignor, 
it  would  not  be  ckimed  that  because  he  chose,  in  creating 
a  trust  for  the  payment  of  his  debts,  to  direct  its  payment 
with  his  other  liabilities,  he  would  be  estopped,  in  an  action 
against  him  upon  the  note,  from  alleging  the  usuiy.  Here 
the  mortgagor  has  directed  the  mortgage  debt  to  be  paid  pro 
rata,  or  in  a  class  with  other  debts,  and  it  is  strenuously  urged 
that  this  gives  the  mortgagee  the  right  to  be  paid  in  px^er- 
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ence^  and  by  a  sale  of  the  mortgaged  premises  to  this  extent, 
to  the  exclusion  of  the  other  creditors  of  the  same  class. 
This  will  not  answer.  If  he  claims  the  benefit  of  the  assign- 
ment he  must  take  under  it  and  in  accordance  with  its  provis- 
ions, and  not  in  hostility  to  it.  There  is  no  estoppel  in  the 
case.  The  assignee  of  the  mortgage,  relying  as  is  claimed, 
and  doubtless  truly  claimed,  upon  the  provision  in  the  assign- 
ment, still  has  all  the  benefit  of  the  provisions  made  for  the 
payment  of  the  debt.  There  was  no  representation,  express 
or  implied,  that  the  mortgage  was  or  was  not  usurious.  It  is 
not  more  a  representation  that  the  mortgage  was  valid  than 
a  partial  payment  would  have  been.  The  trust  is  probably 
irrevocable,  and  the  holder  of  the  mortgage  is  entitled  to  the 
amount  actually  and  equitably  due  thereon  from  the  trust 
fund,  which  is  precisely  the  declaration  of  the  trust  deed.  An 
estoppel  in  pais  exists  when  a  party,  either  by  his  statements 
or  his  conduct,  has  induced  a  third  person  to  act  in  a  particular 
manner ;  and  it  must  appear,  1.  That  he  has  made  an  admis- 
sion, or  done  some  act  clearly  inconsistent  with  the  evidence  he 
proposes  to  give ;  2.  That  the  other  party  has  acted  upon  the 
admission;  and  3.  That  the  latter  will  be  injured  by  allowing 
the  truth  of  the  admission  to  be  disproved.  {JDezdl  v.  Odell,  3 
HUly  215.  Wetland  Caned  Co.  v.  Hathaway ,  8  Wend,  480.) 
But  an  admission  made  to  A.  in  reference  to  one  matter,  and 
not  to  B.  nor  with  any  intention  to  influence  his  conduct,  is  no 
estoppel  as  respects  B.  {Reynolds  v.  Lounsburyj  6  Hill, 
634 ;  and  see  Pennell  v.  Hinman,  7  Barb,  644 ;  Jackson  v. 
Brincherhoffy  3  John.  Cos.  101.) 

A*  direction  to  Adams  an(^  Strickland  to  appropriate  Cer- 
tain property  to  the  payment  of  the  mortgage  debt,  with  other 
debts,  does  not  estop  the  mortgagor  from  alleging  usury, 
when  the  bond  is  sought  to  be  enforced  against  him  petsonally, 
or  the  mortgage  against  the  property.  There  was  no  error  in 
the  judgm^t  at  circuit.  But  as  the  judgment  declares  the 
mortgage  void  as  a  lien  and  charge  upon  the  premises,  to 
avoid  all  question  for  the  future  it  may  be  modified  by  pro- 
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viding  in  terms  that  the  judgment  shall  not  affect  the  claims 
of  the  mortgagee,  or  assignee  of  the  mortgagee  under  the 
assignment,  and  as  thus  modified  the  judgment  will  be  af- 
firmed with  costs. 

[Onondaga  Qbvebal  Tsbh,  July  8,  1860.     AUm,  Mourn  and  Morgan^ 
Justices.] 


Dainb  t;^.  Pbosseb. 

Prima  facie,  all  the  personal  property  of  a  jndgment  debtor  is  liable  to  levy 
and  sale  upon  execution.  If  he  would  claim  exemption  for  any  of  such 
property,  he  must  bring  himself  and  his  property  within  the  exceptions  of 
some  statute,  by  proper  proof. 

A  wagon  is  not  exempt,  at  law,  as  such,  from  levy  and  sale  on  execution.  But 
when  customarily  used  in  connection  with  a  horse  or  horses,  and  harness,  it 
may  constitute  a  part  of  a  ieam^  and  will  come  within  the  meaning  of  the 
word  team  as  used  in  the  statutes  of  exemption,  and  not  be  liable  to  be  sold 
upon  execution. 

The  decision  to  the  contrary,  in  Morte  ▼.  Keyes,  (6  Sow,  Pr.  R^,  18,)  over- 
ruled. 

But  where  a  party  claims  the  exemption  of  a  wagon,  ss  being  a  part  of  a 
team,  he  is  bound  to  show,  affirmatively,  that  the  team  is  worth,  as  a  whole, 
leas  than  |260,  or  does  not  exceed  in  value  that  sum. 

If  there  is  no  proof  to  show  what  the  value  of  the  team  was,  as  an  entirety, 
or  what  was  the  value  of  the  several  parts,  or  of  any  part  thereof,  except 
the  wagon,  the  exemption  cannot  be  allowed. 

THIS  was  an  appeal  from  a  judgment  of  the  county  court 
of  the  county  of  Tates  in  favor  of  Prosser  against  Daius. 
Dains  sued  Prosser  in  a  justice's  court  to  recover  the  vahie  of 
a  wagon  taken  by  Prosser  and  sold.  Prosser  justified  the 
taking,  as  a  constable^  under  an  execution  against  Dains,  and 
Dains  claimed  that  the  property  was  exempt  as  constituting 
a  part  of  a  team.  The  justice  rendered  judgment  in  favor 
of  Dains  for  $12  damages  and  $3.64  costs,  from  which 
judgment  Prosser  appealed  to  the  county  court  of  Yates 
county,  which  court  reversed  the  judgment  of  the  justice. 
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From  the  judgment  rendered  on  that  decision,  this  appeal 
was  brought. 

S,  H.  WelleSy  for  the  appellant. 

A.  V.  Harpending^  for  the  respondent. 

By  the  Court,  E.  Dabwik  Smith,  J.  Prima  facie,  all  the 
personal  property  of  a  judgment  debtor  is  liable  to  levy  and  s^e 
upon  execution.  If  he  would  claim  exemption  for  any  of 
such  property  he  must  bring  himself  and  his  property  within 
the  exceptions  of  some  statute,  by  proper  proof.  No  property 
in  his  possession  is  exeunt  per  se.  The  plaintiff  in  this  case 
duly  proved  that  he  possessed  the  character  entitling  him  to 
an  exemption  of  the  property  specified  in  the  provisions  of 
the  revised  statutes  exempting  certain  property  from  sale 
on  execution,  and  also  specified  in  the  acts  of  1842  as  amend- 
ed in  1859.  The  only  question  remaining  is,  whether  his 
wagon  was  exempt.  It  was  not  exempt  at  law  as  a  wagon, 
and  so  far  the  case  of  Morse  v.  Keyes  (6  How,  18)  is  correct. 
Nor  would  one  horse,  or  two  horses,  or  a  harness,  be  any  more 
exempt,  as  matter  of  law.  The  question  is  one  of  fact,  in 
respect  to  each  and  every  article  of  property  claimed  as 
exempt,  whether  it  is  or  is  not  exempt.  (14  John.  434.)  If 
this  wagon  is  exempt,  it  is  because  it  is  embraced  in  the 
exemption  of  a  team.  It  was  held  in  Hutchina  v.  Chamber^ 
lain,  (11  N.  T.  Legal  Observery  248,)  which  was  a  general 
term  decision  in  this  district,  that  a  team  consists  of  one 
horse,  or  two  horses,  with  their  harness  and  the  vehicle  to 
which  they  are  customarily  aUa^hed  for  use.  That  all  of 
these  particulars  are  embraced  in  the  word  team,  and  that 
a  horse  and  harness,  and  cart  or  wagon,  or  other  vehicles,  are 
all,  when  used  together,  and  each  and  every  one  of  them,  as 
part  of  the  team,  is  exempt  from  execution  under  the  act  of 
1842.  To  the  same  effect  is  8  How.  75 ;  and  5  id,  228 ;  and 
27  Barb.  505.    These  cases  should  be  considered  as  over- 
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mling  Morse  t.  KeyeSj  which  is  in  obTious  conflict  with  the 
spirit  and  policy  of  the  statute.  Within  these  cases  the 
wagon  in  this  case  might,  in  connection  with  a  horse,  or  a 
span  of  horses  and  harness,  compose  part  of  a  team.  But  it 
was  essential,  to  make  out  the  exemption,  that  the  team  as  thus 
composed  should  come  within  the  prescribed  value  as  fixed 
by  the  statute.  The  team  must  not  exceed,  by  the  act  of 
^1842,  $150,  and  as  amended  in  1859,  $250  in  value.  There 
was  no  proof  before  the  justice  what  the  value  of  the  team 
was,  as  an  entirety,  or  what  the  value  of  the  several  parts  or 
of  any  part  thereof  was,  except  this  wagon«  The  wagon,  it 
appears,  was  a  democrat  wagon,  but  whether  it  was  custom- 
arily used  with  one  horse  or  two,  and  what  was  the  value  of 
the  horse  or  horses  and  harness,  does  not  appear.  They  may 
have  exceded  $150  in  value.  If  a  single  horse,  it  may  have 
been  worth  $150,  or  $200,  or  more,  with  or  without  the  har- 
ness. The  plaintiff  claimed  exemption  for  the  wagon  as  part 
of  a  team.  He  was  bound  to  show  affirmatively  that  the 
team  which  he  claimed  to  have  exempted  under  the  statute 
was  worth,  as  a  whole,  less  than  $250,  or  did  not  exceed  in 
value  that  sum.  I  think  the  county  judge  rightly  held  that 
the  plaintiff  had  not  by  proper  proof  brought  himself  within 
the  terms  of  the  statute,  and  that  the  judgment  of  the  county 
court  should  therefore  be  affirmed* 

Judgment  affirmed. 

[Movsos  Qbkxbal  Tbbm,  September  S,  1860.    SmUk,  Jokmtm  and  JTiMf^ 
Jnstioed.] 
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Under  the  genenl  denial  in  an  answer,  authorized  by  the  code,  OTidenoe  of  a 
distinct  affirmatiTe  defense  is  not  admissible.  The  only  eridence  which  the 
defendant  is  entitled  to  gire,  In  snch  a  case,  is  limited  to  a  contradiction  of 
the  plaintiffs  proof,  and  to  the  disproval  of  the  fftsftmadft  by  him. 

Hence,  where,  in  a^  action  for  an  unlawftd  talcing  and  conversion  of  pxx>perty, 
the  defendant,  under  a  general  denial  in  his  answer,  offered  to  prove  that  he 
took  the  property  as  sheriff,  nnder  and  by  virtne  of  an  execution,  by  and 
with  the  consent  of  the  plaintiff,  who  drove  the  property  to  the  place  of  sale, 
and  actually  bid  on  it  at  the  sale ;  Sdd  that  this  evidsooe,  not  being  oflbred 
for  the  porpose  of  disproving  the  taking,  bat  iajutttfff  the  taking  by  show- 
ing a  Ueetue,  was  not  admissible. 

Where  a  party  is  in  possession  of  property,  claiming  it  as  his  own  and  provea 
a  sale  thereof  to  him  by  the  former  owner,  soffideni  as  between  them,  to 
pass  the  title,  this  is  sufficient  proof  of  property  to  entitle  him  to  recovef 
against  a  wrongdoer,  for  taking  and  converting  it. 

And  if,  in  such  an  action,  the  defendant  Justifies  the  taking,  as  sheriff,  by 
virtue  of  an  execution,  he  will  not  be  allowed  to  show  that  the  sale  of  the 
property  to  the  plaintiff  was  fraudulent,  without  prior  proof  of  a  lawM 
execution. 

1  PPEAL  fiom  an  order  made  at  a  special  tenn,  denying  a 
JLJL  motion  for  a  new  trial  The  action  was  for  the  wrong- 
fnl  taking  and  conyeredon  of  a  cow,  horse,  wagon  and  other 
personal  property.  The  answer  denied  the  complaint,  and 
every  part  of  it,  and  also  set  up  that  the  property  was  the 
property  of  James  Beaty ;  that  George  Youngs  had  obtained 
a  judgment  in  the  supreme  court  against  James  Beaty ;  that 
Swarthout,  the  defendant,  was  the  sheriff  of  Schuyler  county, 
and  that  he  took  the  property  by  virtue  of  an  execution  issued 
on  said  judgment ;  and  that  Smith,  the  other  defendant,  acted 
in  aid  of  the  officers.  The  plaintiff  obtained  a  verdict  at  the 
circuit.  The  defendants,  on  a  bill  of  exceptions,  moved  for 
a  new  trial  at  special  tenn,  which  motion  was  denied,  and  the 
defendants  appealed. 

D.  J.  Bunderliuy  for  the  appellant 

2>.  B.  Prosser^  for  the  respondent 
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By  the  Court ,  E.  Dabwin  Shith^  J.  The  decision  of  the 
court  of  appeals  in  the  case  of  Lanning  v.  Carpenter ,  (20  N, 
Y,  Rep.  447,)  disposes  of  most  of  the  questions  raised  upon 
the  trial  of  this  action.  The  only  point  seriously  urged  upon 
the  argument  arises  upon  the  offer  to  prove  that  the  defendant^ 
as  sheriff  of  the  county  of  Schuyler,  took  the  property  in  ques- 
tion  by  virtue  of  the  execution  mentioned,  by  and  with  the 
consent  of  the  plaintiff,  and  that  the  plaintiff  drove  the  prop- 
erty to  the  sale  and  actually  bid  on  it,  at  the  sale.  This  offer 
was  objected  to,  on  the  ground  that  no  such  defense  was  set 
up  in  the  answer,  and  the  objection  sustained,  and  the  defend- 
ant's counsel  duly  excepted.  Under  the  general  denial  of  the 
code,  evidence  of  a  distinct  affirmative  defense  is  not  admis- 
sible. The  only  evidence  which  the  defendant  is  entitled  to 
give,  under  such  general  denial,  is  limited  to  a  contradiction 
of  the  plaintiff's  proof  and  to  the  disproval  of  the  case  made 
by  him.  The  action  is  brought  for  an  unlawful  taking  of 
the  property  in  dispute.  The  claim  made  in  the  complaint 
is  that  the  plaintiff,  being  the  owner  and  possessor  of  such 
property,  the  defendants  at  the  time  &c.  unlawfvlly  took  the 
said  property  from  the  plaintiff  and  converted  the  same  to 
their  oum  use.  Under  the  former  system  the  action  would 
have  been  called  trespass  de  bonis,  &c.  Replevin  in  the  cepit 
abo  would  have  lain,  upon  the  allegations  in  this  complaint. 
The  plaintiff)  to  maintain  the  action,  must  necessarily  prove 
a  taking.  Such  proof  was  given^  and  the  plaintiff  made  out 
a  clear  case  of  the  taking  of  this  property  by  the  defendant 
under  and  by  virtue  of  an  execution  against  James  Beaty, 
the  father  of  the  plaintiff,  and  under  an  express  claim  to 
take  the  same  on  such  execution.  The  taking  proved  was 
prima  facie  tortious.  Such  must  be  any  and  every  taking 
from  the  possession  of  another,  presumptively,  until  the  oon- 
traiy  appears.  The  plaintiff  was  not  bound  in  the  first 
instance  to  prove  any  thing  more  than  a  formal  actual  taking 
of  the  property  from  his  possession.  Such  taking  the  defend- 
ant was  called  upon  to  Justify.    If  he  could  prove  that  the 
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taking  complained  of  was  by  and  with  the  consent  of  the 
plaintiff,  this  would  have  been  a  perfect  defense,  for  there 
obviously  can  be  no  trespass  in  taking  a  man's  property  by 
and  with  his  express  consent.  Volenti  nonfit  injuria.  But 
this  proof  was  not  directed  to  disprove  the  taking  of  the 
property,  but  to  justify  such  taking.  It  was  directed  to 
prove  a  licenscj  which  was  always  pleaded  specially  in  the 
action  of  trespass,  and  was  not  provable  under  the  general 
issue.  (ChiUy's  Plead,  494.  2  Camp.  378.  Phil.  Ev.  SffT^ 
10th  ed.)  The  decision  of  the  court  was  clearly  right  upon 
this  question.  The  other  exceptions,  I  think,  were  properly 
disposed  of  at  special  term.  The  defendant  was  undoubtedly 
entitled  to  contradict  James  Beaty,  and  disprove  the  plain- 

• 

tiff's  title  to  the  property,  but  that  was  not  really  what  he 
proposed,  to  any  practical  purpose.  The  offer  to  show  that 
the  property  was  not  the  property  of  the  plaintiff,  and  to 
contradict  Beaty,  were  doubtless  understood  by  the  circuit 
judge,  and  intended  by  counsel,  as  an  offer  to  show  that  the 
sale  from  James  Beaty  to  the  plaintiff  was  fraudulent.  This 
the  defendant  was  not  entitled  to  do,  without  prior  proof  of 
a  lawful  execution ;  and  this  was  the  view  taken  of  this  ques- 
tion in  the  charge  of  the  judge,  which  on  this  point  was  not 
excepted  to,  and  was  clearly  right.  The  plaintiff  was  in  pos- 
session of  the  property,  claiming  it  as  his  own,  when  it  was 
levied  on,  and  proved  a  sale  of  it  to  him  by  his  father,  suffi- 
cient as  between  them,  to  pass  the  title.  This  was  clearly 
sufficient  proof  of  property  to  entitle  him  to  recover  against 
a  wrongdoer.  The  application  to  amend  by  inserting  a  sup- 
plemental answer  was  properly  denied.  It  was  not  such  an 
amendment  as  should  be  made  at  the  circuit.  It  was,  in  any 
point  of  view,  an  application  addressed  to  the  discretion  of 
the  jndge,  in  respect  to  which  no  exception  could  be  taken. 
The  case  was  rightly  disposed  of  at  the  circuit,  and  a  new 
trial  should  be  denied. 


[MovBOB  Gbnbbal  Tbbx,  September  8, 1860.    Smithy  Jdkmon  and  Emm, 
Jvtioea.] 
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The  Central  City  Bank  vs.  Dana  and  Simb. 

The  givlDg  of  a  prominory  note,  by  a  debtor,  without  any  additional  security, 
does  not  pay  or  satisQr  the  original  debt  Although  it  is  a  payment  tub 
modo,  yet  the  creditor  may  always  sua  and  recover  upon  the  original  con- 
sideration, on  producing  and  cancelling  the  note  at  the  trial. 

H.  6b  H.  borrowed  of  the  plaintiffii  two  sums  of  $1000  and  $1760  and  gave  their 
Joint  notes,  indorsed  by  the  defendants,  to  secure  the  payment  of  the  amount. 
These  notes  being  unpaid  at  maturity,  and  protested  for  non-payment, 
the  plaintiff,  at  the  request  of  the  defendants,  discounted  the  note  of  the 
latter  for  $2760,  and  the  proceeds  were  used  in  taking  up  the  preTious  notes 
for  $1000  and  $1750,  which  latter  notes  were  then  surrendered  to  the  de- 
fondants  and  canceled,  and  the  names  of  the  makers  and  indorsers  erased. 
The  $2760  note  being  protested  for  non-payment,  at  maturity,  was  sued 
upon  by  the  plaintiff,  and  the  action  being  defended  by  the  indorsers,  on 
the  ground  of  usury,  judgment  was  given  for  the  defendants.  The  plaintiff 
then  brought  this  action,  upon  the  (1000  and  $1750  notes. 

BM,  that  the  defendants,  having  by  their  defense  in  the  former  suit,  asserted 
and  declared  the  |2760  note  to  be  void  for  usury,  and  having  elected  to 
annul  and  disaffirm  it,  for  that  reason,  it  ceased  thereafter  to  be  available 
to  them  for  any  purpose ;  and  that  they  were  estopped  fh>m  setting  up  that 
note  as  a  valid  payment  of  the  $1000  and  |1760  notes,  in  this  action. 

ffdd  aUo,  that  the  record  and  proceedings  in  the  ibrmer  suit  were  properiy 
admitted,  to  show  that  the  defendants  had  disaffirmed  the  |2750  note  and 
had  insisted  on  its  invalidity.  * 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  firm  of  J.  F.  &  C.  Hicks,  on  the  11th  day 
of  July,  1857,  borrowed  of  the  plaintiflF  $1000,  and  gave 
their  joint  note  with  the  defendants  as  accommodcUion  in- 
dorsers, to  the  plaintiff,  to  secure  the  payment  of  the  loan  in 
thirty  days.  Also,  on  August  11th,  1857,  said  firm  made  an- 
other loan  of  the  plaintiff  of  $1750,  on  like  security,  payable 
in  two  months.  The  money  was  received  from  the  plaintiff 
by  J.  F.  &  C.  S.  Hicks,  or  one  of  them.  Both  these  notes 
were  protested  at  maturity,  and  remained  unpaid  until  No- 
vember 2d,  1857.  Previous  to  this  date,  J.  F.  &  C.  8.  Hicks 
had  failed  in  business  and  were  then  insolvent.  The  pay- 
ment of  the  notes  therefore  fell  upon  the  indorsers,  one  of 
whom  (Pana)  applied  to  the  plaintiff  to  discount  their  note  to 
raise  money  to  pay  said  two  notes  with.    Charles  8.  Hicks, 
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one  of  the  firm  of  J.  F.  &  C.  S.  HickB,  waB  at  that  time  in- 
debted to  the  plaintiff,  upon  an  overdrafk,  in  the  sum  of 
$201.10.  The  plaintiff  imposed  as  a  condition  of  the  dis- 
count for  the  defendants,  the  payment  of  the  overdraft,  which 
was  finally  assented  to  by  Dana.  The  note  of  Sims,  indorsed 
by  Dana,  for  $2750,  dated  November  2d,  1857,  was  accord- 
ingly discounted  by  the  plaintiff,  and  the  proceeds  used  by  the 
defendants  toward  paying  the  two  notes  above  mentioned  of 
f  1000  and  $1750,  Dana  paying  ..the  overdraft.  The  two 
notes  were  thereupon  surrendered  to  Dana  and  canceled,  and 
tiie  names  of  makers  and  indorsers  erased.  The  $2750  note 
was  protested  for  non-payment  at  maturity,  and  was  sued  by 
the  plaintiff.  The  action  was  defended  by  the  present  de- 
fendants, on  the  ground  that  the  same  was  ustirious,  and  the 
issue  was  tried  before  a  jury,  June  26,  1858,  and  a  verdict 
rendered  for  the  defendants^  The  judgment  rendered  thereon 
was  appealed  from  by  the  plaintiff,  and  duly  affirmed  on 
appeal  to  the  general  term,  April  23,  1859.  The  plaintiff 
thereupon  brought  the  present  action  upon  the  $2750  note, 
dated  November  2,  1857.  The  2d  and  3d  counts  were  upon 
the  $1000  and  $1750  notes.  The  answer  of  the  defendant 
allied,  Ist.  A  former  verdict  on  the  merits  on  the  $2750  note. 
2d.  A  former  judgment  on  a  verdict  upon  the  same  note.  3d.  A 
denial  of  the  existence  of  the  two  notes  of  $1000  and  $1750, 
or  that  plaintiff  has  or  holds  any  such  notes.  4th.  Payment 
of  said  last  mentioned  notes.  5th.  Payment,  surrender  and  re- 
lease of  said  notes.  6th.  Accord  and  satisfaction  of  said  notes. 
7th.  Setting  up  the  former  action  as  a  bar  to  this  action  en- 
tirely ;  alleging  both  to  be  for  the  same  identical  cause  of 
action.  This  issue  was  referred  to  the  Hon.  Joseph  Mulliii, 
referee,  before  whom  it  was  tried,  on  the  29th  day  of  Decem- 
ber, 1859.  The  referee  nonsuited  the  plaintiff  and  dismissed 
the  complaint  as  to  the  note  of  $2750,  but  reported  in  favor 
cf  the  plaintiff  on  the  two  notes  of  $1000'and  $1750  which 
had  been  canceled  and  surrendered.  This  appeal  was  brought 
&om  the  judgment  rendered  on  such  report. 
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Sheldon  <k  Brown^  for  the  appellants. 

O.  H,  Middletonj  for  the  plaintiff. 

By  the  Court y  E.  Darwin  Smith,  J.  The  referee,  I  think, 
disposed  of  this  case  correctly.  The  giving  of  the  $27S0 
note  did  not  discharge  absolutely,  or  satisfy,  the  two  notes 
of  $1000  and  $1750.  It  was  a  mere  renewal  of  those  notes ; 
the  making  simply  of  a  new  promise  to  pay  the  defendants' 
own  debt.  The  giving  of  a  promissory  note  of  a  debtor, 
without  any  additional  security,  has  never  been  held  to  pay 
or  satisfy  the  original  debt.  It  is  a  payment,  it  is  true,  sub 
modOf  but  the  creditor  may  always  sue  and  recover  upon  the 
original  consideration  by  producing  and  cancelling  the  note 
at  the  trial.  The  effect  of  taking  the  new  note  was  nothing 
more,  upon  the  actual  rights  of  the  parties,  than  an  exten- 
sion of  the  time  of  payment  of  the  debt ;  and  this  extension, 
not  affecting  the  rights  of  sureties,  is  of  no  consequence. 
The  plaintiff  was  entitled  to  count  upon  the  original  notes  of 
$1000  and  $1750,  as  he  did,  as  valid  notes,  and  make  such 
proof  on  the  trial  as  should  be  necessary  to  avoid  any  defense 
that  might  be  interposed.  On  its  appearing  on  the  trial  that 
these  notes  were  canceled  and  in  the  hands  of  the  defend- 
ants, the  presumption  of  payment  arising  from  these  facts, 
the  plaintiff  was  necessarily  called  upon  to  repel.  The  notes 
themselves,  in  the  hands  of  the  defendants  and  canceled, 
established  prima  facie  payment,  as  alleged  in  the  defendants' 
fourth  and  fifth  answers.  But  as  no  reply  was  allowable  to 
those  answers,  the  plaintiff  was  at  liberty,  under  section  168 
of  the  code,  to  give  any  proof  in  avoidance  thereof,  whidi 
would  have  been  a  good  legal  reply  thereto.  The  proof  given 
consisted  in  showing  how  those  notes  came  to  be  ccmceled 
and  surrendered,  and  showed  that  they  were  not  in  fact  ever 
paid  but  simply  given  up  for  a  new  note  of  the  defi^danU 
for  $2750,  and  that  this  new  note  was  not  paid.  On  this 
proof  and  on  the  production  and  surrender  of  the  $2750  note. 
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I  do  not  Bee  why  the  plaintiff  was  not  entitled  to  recover,  in- 
dependently of  the  questions  relating  to  the  validity  of  this 
note.  It  was  a  protested  note,  not  paid,  in  the  hands  of  the 
creditors,  given  confessedly  in  renewal  of  the  previous  notes 
of  $1000  and  $1760  on  which  the  defendants  were  indors- 
ers,  duly  fixed.  But  if  this  were  not  so,  and  the  plaintiffs 
were  bound  primarily  to  resort  to  their  remedy  upon  the  $2750 
note,  the  election  of  the  defendants  to  disaffirm  the  contract 
contained  in  and  made  by  this  new  note,  for  usury,  remitted 
the  plaintiffs  to  their  original  rights.  {Shepherd  v.  Hamil" 
ion,  29  Barb.  156.  Le  Farge  v.  HerteTy  5  Sdd.  241.)  The 
record  and  proceedings  in  the  suit  upon  this  $2750  note 
were  properly  admitted  to  show  such  election  on  the  part  of 
the  defendants.  They  were  not  received  to  establish  that 
such  note  was  in  fact  usurious,  as  a  basis  of  an  affirmative 
claim  on  the  part  of  the  plaintiff,  but  simply  as  evidence  that 
the  defendants  had  disaffirmed  such  note  and  had  insisted  on 
its  invalidity.  It  is  true  they  had  gone  to  trial  and  estab- 
lished the  usury.  That  was  superfluous.  In  the  case  of  Le 
Farge  v.  Herter^  the  defense  of  usury  was  about  to  be  inter- 
posed, and  in  the  case  of  Shepherd  v.  Hamilton  it  was  set 
up  in  a  sworn  answer.  All  that  was  necessary  on  the 
part  of  the  plaintiff  was  to  show  that  the  note  which  the  de- 
fendant in  this  suit  set  up  as  a  payment  of  the  previous  notes 
they  had  previously,  by  some  distinct  act,  asserted  and  de- 
clared to  be  void  for  usury,  and  had  definitively  elected  to 
annul  and  disaffirm  for  that  reason.  It  ceased,  thereafter,  to 
be  available  to  the  defendants  for  any  purpose,  and  they  were 
estopped  from  setting  it  up  as  a  valid  payment  of  the  $1000 
and  $1700  notes,  in  this  action*  These  notes  were  given  for 
a  valid  debt,  and  cannot  be  discharged  short  of  actual  pay- 
ment ;  and  the  law  is  not  yet  subject  to  the  reproach  that  a 
just  debt  can  be  paid  and  satisfied  by  a  new  promise  of  the 
debtor,  unfulfilled,  and  which  he  can  avoid  at  his  pleasure. 
It  is  a  mistake  to  claim  that  the  plaintiff  was  allowed  in 
making  this  proof  to  give  evidence  of  the  commission  of  a 
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criminal  offenfie^  for  the  purpose  of  enabling  them  to  recover. 
The  plaintiff's  right  of  action  was  not  based  upon  the  usury 
which  infected  the  $2750  note,  but  upon  their  original  debt, 
and  the  proof  given  of  the  recovery  of  judgment  merely  dis- 
proved the  pretense  of  payment  by  such  note,  and  showed 
that  such  new  note  was  invalidated  and  adjudged  void  at 
the  special  instance  and  distinct  election  of  the  defendants. 
Hence  it  could  not  operate  as  payment  of  the  two  notes  for 
which  it  was  given,  but  instead  of  discharging  them  they  be- 
came, as  the  learned  referee  held,  by  force  of  such  adjudica- 
tion, valid  and  operative  instruments,  and  the  plaintiff  was 
entitled  to  recover  thereon.  As  we  are  satisfied  that  the  case 
was  rightly  decided  by  the  referee,  I  think  we  may  a£Srm  the 
judgment ;  but  if  we  had  come  to  an  opposite  conclusion,  I 
should  have  had  some  hesitation  about  reversing  it,  for  the 
reason  that  the  reference,  being  to  one  of  the  justices  of  this 
court,  I  am  inclined  to  think  it  was  a  mere  arbitration. 

Judgment  affirmed. 

[MovBOB  0EVBBAL  Tbbk,  September  8, 1860.    SmUh,  Johmon  and  Knox, 
Justices.] 
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Huntington  vs.  Pottbb  and  others. 

It  is  well  settled  that  each  member  of  a  partnership,  after  dissolution,  has  the 
same  right  and  authority  to  collect,  compound  and  release  the  debts  of  the 
firm,  existing  at  the  time  of  such  dissolution,  that  he  had  before. 

As  the  law  gives  to  any  debtor  of  a  partnership  the  right  to  settle  with  either 
member  of  the  firm  and  take  a  release,  after  dissolution,  it  will  not  impute 
bad  ftkiih  to  such  debtor,  in  making  such  settlement,  from  the  fkct  that  be 
bad  knowledge  of  the  dissolution. 

Notice  of  the  dissolution,  merely,  is  not  enough  to  put  the  debtor  upon  inquiry 
in  respect  to  a  previous  assignment  of  his  debt  by  his  creditors. 

Where  a  debtor  of  a  partnership,  after  dissolution  of  the  firm  and  with  notice 
thereof,  settles  with  one  of  the  partners  and  takes  a  discharge,  valid  in  law 
as  between  them,  without  any  notice  of  a  previous  assignment  of  the  debt 
against  him,  to  a  third  person,  by  the  partnership,  the  discharge  is  cotuchh 
■ive  upon  the  assignee. 
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Ab  a  general  and  well  eetablished'  nile,  the  assignee  of  a  demand  is  not  pro- 
tected against  the  subsequent  dealings  of  his  assignor,  with  the  debtoTi 
where  the  latter  acts  in  good  fkith. 

APPEAL  from  a  judgment  entered  npon  the  report  of  a 
referee.  The  plaintiff^  in  his  complaint^  alleged  that  the 
firm  of  J.  L.  Greenman  &  Co.,  which  is  composed  of  J.  L. 
Greenman  and  Joseph  S.  Potter,  on  the  6th  day  of  October, 
1858,  assigned  to  him  certain  claims  which  said  firm  had 
against  Jerome  B.  Fellows  and  others.  That  said  Potter, 
one  of  said  firm,  after  a  dissolution  of  their  partnership  and 
on  the  23d  day  of  December,  1858,  compromised  and  settled 
the  said  claims  with  Fellows,  and  released  him  therefrom. 
The  avails  of  said  compromise  were  transferred  to  Caleb  K. 
Potter,  a  creditor  of  the  firm  of  J.  L.  Greenman  &  Co.  The 
plaintiff  prayed  that  the  settlement  or  compromise  between 
Fellows  and  Potter,  and  the  written  stipulations  and  releases 
accompanying  the  same  and  aU  counterparts  thereof,  and  the 
rules  and  orders  entered  in  certain  actions  thereon  or  by  vir- 
tue thereof,  be  vacated,  set  aside,  annulled,  canceled  and 
discharged  and  held  for  nothing,  and  that  said  settlement 
and  compromise  be  entirely  rescinded,  and  the  plaintiff  re^ 
stored  to  his  original  rights,  &c.  The  referee  found  the  fol- 
lowing facts:  1st.  That  on  and  previous  to  October  5th, 
1858,  the  defendants  Greenman  &  Joseph  S.  Potter  were 
partners  in  trade  in  the  city  of  Syracuse,  in  the  business  of 
storage  and  forwarding,  under  the  name  and  style  of  J.  L. 
Greenman  &  Co.,  and  that  on  said  day  the  plaintiff  was  an 
accommodation  indorser,  liable  as  such,  for  about  the  simi 
of  $5000.  2d.  That  on  the  day  aforesaid  the  finn  of  L.  A. 
Phillips  &  Co.  of  the  city  of  New  York  were  indebted  to  J. 
L.  Greenman  &  Co.  in  the  sum  of  about  $5000,  of  which 
firm  the  said  J.  L.  Greenman  &  Co.  clauned  that  the  defend- 
ant Jerome  B.  Fellows  was  a  partner,  and  suits  were  then 
pending  in  favor  of  said  Greenman  &  Potter  against  said 
Fellows  and  the  other  members  of  the  firm  of  L.  A.  Phillips 
&  Co.    3d.  On  the  said  6th  day  of  October  said  Greenman, 
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in  the  name  of  J.  L.  Greenman  &  Co.,  executed  and  delivered 
to  the  plain  tiff,  for  the  purpose  of  securing  and  indemnifying 
him  against  his  indorsements,  an  assignment  of  the  demands 
in  suit  against  the  said  L.  A.  Phillips  &  Co.,  the  said  Potter 
assenting  to  the  assignment.  4th.  That  on  the  9th  day  of 
October,  1858,  the  said  partnership  between  Greenman  and 
J.  S.  Potter  WM  dissolved  by  mutual  Btipulations  in  writing, 
and  notice  of  such  dissolution  was  duly  published  in  the  On- 
ondaga Standard,  printed  in  the  city  of  Syracuse ;  the  first 
publication  being  on  the  16th  day  of  October,  1858.  5th.  On 
the  23d  day  of  December,  Joseph  S.  Potter,  by  an  arrange- 
ment between  him  and  Fellows,  and  without  the  knowledge 
or  consent  of  the  plaintiff  or  J.  L.  Greenman,  compromised 
the  said  demands  so  far  as  the  individual  liability  of  said 
Fellows  was  concerned,  and  upon  such  compromise  executed 
the  stipulations  and  releases  in  writing  set  forth  in  the  com- 
plaint ;  receiving  on  auch  compromiBe  a  check  for  |100  and 
two  notes  of  $450  each,  signed  by  James  H.  Leeds  and  in- 
dorsed by  Fellows,  which  the  defendant  J.  S.  Potter  soon 
afterwards  paid  over  te  the  defendant  Caleb  N.  Potter  upon 
an  indebtedness  due  from  the  firm  of  J.  L.  Greenman  &  Co. 
to  the  said  C.  N.  Potter,  and  the  said  C.  N.  Potter  still  holds 
said  notes.  6th.  Soon  after  the  execution  of  said  releases 
and  stipulation  the  orders  of  discojitinuance  were  entered, 
copies  of  which  were  set  out  in  the  complaint.  7th.  The  said 
Fellows  had  at  the  time  of  the  said  settlement  notice  of  the 
dissolution  of  said  partnership,  but  had  no  notice  of  the  assign- 
ment of  the  demands  te  the  plaintiffs.  And  the  referee,  as 
conclusions  of  law,  found :  Ist.  That  the  assignment  to  the 
plaintiff  was  a  valid  assignment,  and  transferred  to  him  the 
'said  demands.  2d.  That  after  such  transfer  J.  S.  Potter  had 
no  right  to  settle  or  compromise  the  demands,  and  that  Fel- 
lows knowing  of  the  dissolution  could  not  be  deemed  to  have 
acted  in  good  faith.  3d.  That  the  plaintiff  was  therefore  en- 
titled to  judgment,  setting  aside  and  cancelling  such  settle- 
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ments  and  compromises  and  all  proceedings  based  thereupon, 
with  costs  against  the  defendants  J.  8.  Potter  and  Fellows. 
From  the  decision  entered  on  this  report,  the  defendants 
J.  S.  Potter  and  Fellows  appealed. 

JFw.  V.  Bruyn^  for  the  appellant  J.  S.  Potter. 

Sheldon  it  Brotvfij  for  Fellows. 

GardTier  d  Bnrdtcky  for  the  respondent. 

By  the  Cdurty  Johnson,  J.  I  am  nnable  to  see  how  the 
conclusion  of  law,  that  the  defendant  Fellows  ^^  cannot  be 
deemed  to  have  acted  in  good  faith,''  in  settling  the  demand 
with  Potter  and  taking  a  release,  can  be  sustained,  upon  the 
facts  found  by  the  referee.  The  fact  is  distinctly  found  that 
at  the  time  of  such  settlement  and  release.  Fellows  had  no 
knowledge  of  the  assignment  to  the  plaintiff.  It  is  found 
that  he  knew  of  the  dissolution  of  the  partnership  to  which 
the  demand  was  originally  due ;  and  from  this  fact,  as  plainly 
appears  from  the  report,  the  referee  held  that  such  l^al  con- 
clusion followed.  In  this,  however,  the  referee  was  clearly 
mistaken.  It  is  well  settled  upon  abundant  atlthority,  that 
each  member  of  a  partnership,  after  dissolution,  has  the  same 
right  and  authority  to  collect,  compound  and  release  the  debts 
of  the  firm,  existing  at  the  time  of  such  dissolution,  that  he 
had  before.  (King  v.  Smithy  AC.  d  P.  106.  19  E.  G.  L. 
299.  3  K&njeB  Com.  48, 49.  Salmon  v.  JDaviSy  4  Binn.  375. 
Murray  t.  Mumfordy  6  Cowen,  441.  Napier  v.  McLeody  9 
Wend.  120.) 

The  power  to  create  obligations  against  the  firm,  by  one 
member,  ceases  with  the  dissolution,  as  between  the  partners 
ihemselyes,  and  as  respects  all  persons  who  have  notice  of  the 
dissolution,  or  who  have  had  no  dealings  with  the  partner- 
ship previously.  But  such  dissolution  does  not  afiect  the 
aathoiity  of  each  partner  to  receive  debts,  and  to  discharge 
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existing  obligations  in  favor  of  the  partnership,  while  any 
thing  remains  to  be  done  in  winding  up  all  its  affairs.  For 
this  purpose  the  partnership,  and  all  the  powers  of  each  part- 
ner during  its  existence',  are  deemed  to  continue  after  disso- 
lution.  (  Van  Keuren  v.  Parmehey  2  Comst.  523.  Story  on 
Part.  §  115.) 

As  the  law  gives  any  debtors  of  a  partnership  the  right  to 
settie  with  either  member  of  the  firm  and  take  a  release  after 
dissolution,  the  same  as  before,  surely  it  will  not  impute  bad 
faith  to  such  debtor  in  making  such  settiement,  from  the  fact 
that  he  had  knowledge  of  the  dissolution.  Neither  the  fact 
of  the  dissolution  nor  the  debtor's  knowledge  of  it  is  a  circum- 
stance which  affects,  in  the  least,  his  right  thus  to  settie  and 
take  his  release.  The  presumption  is,  that  every  man  acts 
in  good  faith  in  exercising  a  right  which  the  law  secures  to 
him,  until  the  contrary  is  proved.  Notice  of  the  dissolution, 
merely,  was  not  enough  to  put  Fellows  upon  inquiry  in  re- 
spect to  a  previous  assignment  of  his  debt  by  his  creditors. 
It  was  a  fact  which  had  no  Intimate  bearing  upon  the  ques- 
tion of  assignment,  and  did  not  in  legal  contemplation  lead 
to  any  such  inquiry. 

In  the  case  of  Oram  v.  Cadwdl^  (5  Cowen^  489,)  the  debt- 
or released  had  notice  of  the  agreement,  which  operated  as 
an  assignment  of  the  partnership  effects  to  the  other  partner; 
and  this  notice  distinguishes  the  case,  in  this  aspect,  from  that 
of  Napier  v.  McLeod^  supra. 

The  case  at  bar,  upon  the  fact^  as  found  by  the  referee, 
presents  the  naked  case  of  a  debtor  settling  with  his  creditors 
and  taking  a  discharge,  valid  in  law  as  between  them,  without 
any  notice  of  the  phuntiff's  prior  rights.  It  seems  to  me, 
upon  well  pettled  principles,  the  discharge  is  conclusive  upon 
the  plaintiff.  As  a  general  and  well  established  rule,  the  as- 
signee of  a  demand  is  not  protected  against  the  subsequent 
dealings  of  his  assignor  with  the  debtor,  where  the  latter  acts 
in  good  faith.  This  proposition  does  not  need  fortifying,  at 
this  day,  by  the  citation  of  authority.    Indeed  the  referee 
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Tirtnally  so  held.  The  error  into  which  he  fell,  ibanifegtly 
was,  in  supposing  that  a  settlement  and  release,  between  a 
debtor  and  a  member  of  a  firm  after  dissolution,  stood  upon 
grounds  somewhat  different,  as  respects  a  prior  assignee  of 
the  firm,  from  a  settlement  and  release  before  dissolution, 
though  after  assignment. 

But,  as  the  law  makes  no  difference  in  thi^  respect,  the 
plaintiff  must  be  held  to  stand  like  any  other  assignee  whose 
rights  have  been  defeated  by  the  dealings  of  the  assignors, 
with  a  debtor  who  has  no  notice  of  the  assignment. 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

[MoNBOB  Gbvxbal  Tbbm,  September  8, 1860.    SmUh,  Knox  and  JbAnjofi, 
Justices.] 


Atrault  and  Cone  vs.  A.  McQueen. 

Whefto  a  note,  made  by  McQ.  and  indorsed  by  tbe  defendant  for  the  sole  ben- 
efit and  accommodation  of  the  maker,  to  enable  him  to  take  np  a  preTioos 
note  also  indorsed  by  the  defendant,  was  diverted  from  the  pnipoee  for 
which  it  was  made  and  indorsed,  without  the  knowledge  or  consent  of  the 
indorser,  and  transferred  to  the  plaintiffii  as  secnrity  for  a  precedent  debt, 
the  plaintift  at  the  same  time  surrendering  to  McQ.  a  secnrity  held  by  them 
amply  sniBcient  to  pay  the  amount  of  their  previons  debt  against  McQ.; 
BM  that  this  surrender  constituted  the  plaintiA  bona  fide  holders  of  the 
note,  for  value,  and  that  they  were  entitled  to  recover  the  amount^  of  the 
endorser,  notwithstanding  the  diversion. 

THIS  was  an  action  on  a  promissory  note  for  $3000,  dated 
August  31st,  1857,  made  by  John  McQueen  and  indorsed 
by  the  defendant,  payable  sixty  days  from  date,  at  the  Albany 
City  Bank.  The  defendant  was  an  accommodation  indorser, 
and  the  defense  set  up  was  that  the  note  was  indorsed  fot  a 
specific  purpose,  and  was  diverted  by  the  maker  and  trans- 
ferred to  the  plaintiff  as  security  for  a  precedent  debt,  and 
VOL.XXXIL  '     20 
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therefore  that  the  plaintiffs  were  not  bona  fide  holders  of  the 
note.  The  facts,  as  they  appear  from  the  case,  are  substan- 
tially as  follows:  John  McQueen,  the  maker  of  the  note,  was 
a  manufacturer  of  flour,  having  a  flouring  mill  at  Avon,  in 
the  county  of  Livingston.  Prior  to  the  transfer  of  the  note 
in  suit  to  the  plaintiff,  John  McQueen  had  procured  a  nole 
of  like  amount  to  be  discounted  for  him  by  the  Genesee 
County  Bank,  which  note  the  defendant  had  indorsed  for  the 
accommodation  of  John  McQueen.  A  short  time  before  the 
maturity  of  that  note,  John  McQueen  applied  to  the  defend- 
ant to  indorse  another  note  to  take  up  or  renew  the  note  bo 
discounted  at  the  bank,  and  presented  to  him  the  note  in  suit, 
the  date  being  left  blank.  The  defendant  indorsed  the  note 
to  renew  the  note  so  discounted  at  the  Genesee  County  Bank, 
previously  indorsed  by  him,  and  for  no  other  purpose.  The 
bank  refused  to  renew  the  note  so  discounted,  and  when  it 
matured,  the  note  was  protested  for  non-payment,  and  the 
defendant  was  charged  as  indorser.  Afterwards  the  note 
was  sued,  went  into  judgment,  and  was  collected  out  of  the 
property  of  the  defendant.  On  the  7th  day  of  September, 
1857,  and  after  the  Genesee  County  Bank  refused  to  renew 
the  note  discounted  by  it,  John  McQueen  procured  the  plain- 
tiffs to  discount  a  draft  on  Carpenter  &  Cooley  of  New  York 
for  1^500.  The  draft  was  accompanied  with  a  bill  of  lading 
and  rail  road  receipt  for  a  car  load  of  flour,  delivered  and  con- 
signed to  Carpenter  &  Cooley.  The  plaintiff  gave  John  Mc- 
Queen, as  the  proceeds  of  the  draft,  $296.85  in  money,  and 
a  draft  on  the  State  Bank  in  Albany  for  $200.  A  short  time 
after  this  transaction,  and  the  same  day,  a  telegraphic  dis- 
patch was  received  from  New  York  stating  that  Carpenter  & 
Cooley  had  failed.  The  plaintiffs  had  knowledge  of  the  dis- 
patch, and  Cone  immediately  went  in  quest  of  John  McQueen. 
He  found  him  at  his  house,  told  him  that  the  plaintiffs  had 
received  the*  intelligence  that  Carpenter  &  Cooley  had  failed, 
and  that  they  (the  plaintiffs)  wanted  to  be  secured  for  the 
money  he  had  obtained  of  them.    John  McQueen  immedi- 
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ately  thereupon  handed  back  to  Cone  the  draft  of  $200  and 
|^l4l.50  in  money,  the  balance  of  the  money  received  having 
been  paid  out  after  the  draft  on  C.  &  C.  was  discounted,  and  . 
before  Cone  saw  it.  When  John  McQueen  opened  his  pock- 
et book  to  take  out  the  draft  and  money,  he  saw  the  note  in 
question,  in  the  condition  it  was  in  when  indorsed  by  the 
defendant.  ,  John  McQueen  handed  the  note  to  Cone  and 
said,  ^'Here,  take  this  note  and  keep  it  till  I  hand  you  the 
money  I  have  paid  out."  Cone  took  the  note  and  subse- 
quently filled  up  the  blank  with  the  date,  31st  of  August — 
the  word  August  being  written  in  at  the  time  he  got  it. 
John  McQueen  immediately  went  to  New  York  to  reclaim 
the  flour  consigned  to  Cooley  &  Carpenter,  arrested  it  at 
Piermont  and  consigned  it  to  another  house,  and  subsequently 
obtained  the  money  for  the  flour,  which  was  not  paid  to  the 
plaintifls.  After  McQueen  returned  from  New  York,  he  went 
to  Cone  and  got  the  bill  of  lading  that  accompanied  the  $500 
draft  discounted  on  the  day  the  note  was  delivered  to  Cone. 
At  the  time  McQueen  got  the  bill  of  lading,  nothing  was  said 
about  this  note.  At  the  time  the  note  was  delivered  to  Cone, 
John  McQueen  was  indebted  to  the  plain  tiiFs  for  mouey 
loaned,  and  drafts  discounted,  before  that  time ;  the  amount  of  * 
the  indebtedness,  including  the  balance  due  on  the  draft  last 
discounted,  amounting  to  $1056.55,  The  defendant  had  no 
knowledge  of  the  disposition  made  of  tliis  note  by  McQueen, 
nor  did  he  know  that  the  plaintilTs  held  it  until  he  received  a 
letter  from  the  plaintiff  Cone,  dated  September  2,  1857,  in 
•which  Cone  stated  the  purpose  for  which  the  note  was  deliv- 
ered to  the  plaintiff.  The  plaintiff  demanded  judgment  for 
4^1056.55.  The  defendant  insisted  that  the  plaintiffs  were 
not  bona  fide  holders  of  the  note,  and  that  as  it  had  been 
diverted  by  John  McQueen  from  the  purpose  for  which  it  was 
indorsed  by  the  defendant,  and  without  his  knowledge  or 
assent,  the  defendant  was  not  liable  for  any  part  of  the  note, 
and  requested  the  court  so  to  charge  the  jury.  The  court 
declined  so  to  charge;  to  which  decision  the  defendant's  coun- 
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sel  excepted.  The  court  held  and  decided  that  under  the 
evidence  the  plaintiffs  were  entitled  to  recover  the  sum  of 
$155.35  and  interest,  and  directed  the  jury  to  find  a  verdict 
accordingly.  The  jury,  under  the  direction  of  the  court, 
rendered  a  verdict  for  the  plaintiffs  for  $170.64.  The  plain- 
tiffs entered  up  a  judgment  on  the  verdict^  and  the  defendant 
appealed  from  the  judgment. 

James  Wood^Jun.,  for  the  appellant. 

iS'co^  Lordy  for  the  respondent. 

By  the  Court,  E.  Darwin  Smith^  J.  Confessedly  the 
promissory  note  on  which  this  action  was  brought,  was  made 
and  indorsed  for  the  sole  benefit  and  accommodation  of  the 
maker,  and  was  diverted  from  the  purpose  for  which  it  was 
made  and  indorsed,  without  the  knowledge  or  assent  of  the 
indorser.  The  defendant,  therefore,  is  clearly  not  liable  upon 
his  indorsement,  unless  the  plaintiffs  are  holders  for  value, 
and  received  the  note  in  good  faith  in  the  ordinary  course  of 
business  and  without  notice  of  the  fraud.  ( Wardell  v. 
Howelly  9  Wend.  170.  Rochester  v.  Taylor,  23  Barb,  18. 
Small  V.  Smith,  1  Denio,  583.)  The  learned  judge  at  the  cir- 
cuit put  the  case  upon  this  ground,  and  the  only  question  for 
our  decision  is  whether  the  plaintiff  brought  himself  within 
the  rule  defining  a  bona  fide  holder  of  negotiable  paper.  The 
note  was  transferred  as  security  for  the  sum  of  $200,  lent  by 
the  plaintiff  to  John  McQueen  on  the  same  day  of  the  trans- 
fer, the  same  being  part  of  the  sum  of  $500  then  loaned* 
On  the  discount  of  the  draft  for  this  $500,  it  appears  that  a 
bill  of  lading  and  rail  road  receipt  for  105  barrels  of  flour 
were  delivered  to  the  plailitiff  as  security  for,  the  payment  of 
such  draft.  This  bill  of  lading  and  receipt  bound  the  flour, 
and  was  subsequently  surrendered  by  the  plaintiff  to  John 
McQueen,  to  enable  him  to  reclaim  the  flour  then  on  its  way 
to  the  city  of  New  York,  before  it  reached  the  hands  of  the 
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insolvent  consignee.  This  was  effected  by  said  McQueen^  and 
the  flour  sent  by  him  to  other  consignees  and  the  proceeds 
appropriated  to  the  use  of  McQueen.  Here  a  security  waa 
surrendered  by  the  phdntiffi,  amply  sufficient  to  pay  the  said 
sum  of  i$200  for  which  the  note  in  suit  was  loaned  to,  and 
received  by  them.  I  cannot  see  why  this  did  not  maker  the 
plaintifis  bona  fide  holders  of  this  note,  to  the  extent  of  the 
amount  remaining  unpaid  of  this  sum  of  $200.  For  this 
amount  the  judge  directed  a  verdict  for  the  plaintiffs  at  the 
circuit. 

It  is  true  that  the  bill  of  lading  was  not  given  up  by  the 
plaintiff  simultaneously  with  the  delivery  of  the  note,  but  it 
was  done  afterwards,  and  upon  the  faith  of  the  security 
afforded  by  the  note.  The  plaintiff  testified  that  McQueen 
told  him,  when  he  applied  to  get  the  bill  of  lading,  that  ^' we 
were  secure  with  the  note.''  This,  I  tiiink,  brings  the  case 
within  the  rule  relating  to  the  transfer  of  such  paper,  and 
constitutes  the  plaintiffs  bona  fide  holders  of  the  note.  I 
think  the  veMict  was  right,  and  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 

[HoHBoi  Gbnsbal  Tbbx,  September  8, 1860.    Smdih^  Johnson  and  Xhox^ 
JvBticaa.] 
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,    Wabnxb  v8.  Ohappbll. 

l!wo  negotiable  promiasofy  notes,  for  |600  each,  made  by  P,,  wei;e  indorsed  by 
C.  for  bis  accommodation,  to  be  used  to  take  up  an  eqnal  amonnt  of  other 
paper  preTionsly  made  by  P.  and  also  indorsed  by  G.  for  P.'s  accommoda- 
tion. The  notes  were  dishonored,  at  maturity,  and  a  suit  being  brought 
tliereon,  against  all  the  parties,  by  the  Bochester  City  Bank,  the  then  holder 
thereof,  the  plaintiff,  at  the  request  of  P.  and  for  his  benefit  solely,  paid 
to  the  attorney  of  the  bank  the  whole  amount  of  the  notes,  and  thereupon 
received  the  notes  from  the  attorney,  with  an  assurance  from  the  latter  that 
he,  the  attorn^,  had  authority  from  the  bank  to  make  the  transfer.    Sdd, 
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that  the  plaintiff  obtained  a  valid  title  to  the  notes  by  the  pnrchase  and 
transfer  fh>m  the  attorney  of  the  bank,  and  could  maintain  an  action  there- 
on, against  C. 

Hdi  aisOf  that  under  the  circumstances,  it  would  be  presumed  that  the  author- 
ity to  the  attorney  to  transfer  the  notes  was  contained  in  a  proper  resolutioa 
of  the  board  of  directors  of  the  bank,  for  that  purpose  duly  passed. 

ffM  further t  that  if  there  were  an  omission  on  the  part  of  the  directors  of 
the  bank  to  pass  the  requisite  resolution  to  authorize  the  transfer,  yet  that 
the  plaintiff,  being  a  purchaser  for  the  Aill  value  of  the  notes,  and  having 
paid  the  price,  in  cash,  without  notice  of  such  omission,  his  title  to  the 
notes  would  be  protected  by  the  last  clause  of  the  8th  section  of  the  title  of 
the  revised  statutes  which  makes  void  all  transfers  of  the  property  and 
effects  of  a  moneyed  corporation,  exceeding  $1000,  unless  authorized  by  a 
resolution  of  the  board  of  directors. 

APPEAL  from  a  judgment  entered  at  a  special  term,  upon 
the  report  of  a  referee. 
The  action  was  brought  by^the  holder  of  notes,  against  the 
indorser,  who  indorsed  them  in  blaoik  before  due.  The  notes 
were  made  by  J.  F.  Peck.  The  defendant  claimed  that  he 
indorsed  them  for  the  accommodation  of  the  maker,  who 
paid,  or  procured  them  to  be  paid,  for  his  bentfit ;  and  that 
the  plaintiflF  received  the  notes  with  full  knowledge  that  they 
had  been  paid  by  or  on  account  of  the  maker.  The  following 
facts  were  found  by  the  referee :  That  the  notes,  each  for 
$500,  the  one  dated  the  25th  of  August,  1857,  payable  to 
the  order  of  Samuel  Spencer,  and  payable  at  the  Metropoli- 
tan Bank,  New  York,  seventy  days  after  its  date,  and  the 
other  payable  to  the  order  of  said  Spencer,  at  the  same  place, 
sixty-three  days  after  date,  and  dated  the  1st  of  Septem- 
ber, 1857,  were  made,  indorsed  by  said  Spencer  and  the 
defendant,  and  that  each  of  them  was  protested  for  non-pay- 
ment, and  the  indorsers  duly  notified  thereof,  as  in  the  com- 
plaint was  stated  and  set  forth.  That  the  proceeds  of  said 
notes  respectively  were  received  by  the  defendant  and  applied 
in  payment  of  other  notes  made  and  indorsed  by  the  same 
parties,  in  the  same  manner.  That  the  notes  first  mentioned 
were  discounted  by  the  Rochester  City  Bank,  and  after  the 
protest  aforesaid  were  placed  by  said  bank  in  the  hands  of 
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its  attorney,  by  whom  a  suit  thereon  was  commenced  against 
all  the  parties  thereto,  on  the  11th  day  of  March,  1858,  and 
the  complaint  and  summons  in  said  suit  were  served  on  the 
defendant  on  the  12th,  and  on  Spencer  and  Peck  on  the  14th 
day  of  the  same  month  last  mentioned  That  about  the  time 
of  the  commencement  of  said  suit,  the  plaintiff  was  informed 
by  Spencer  and  Peck  that  the  defendant  was  indebted  to  Peck 
and  ought  to  pay  said  notes,  and  had  expressly  agreed  to 
pay  them,  when  they  were  made ;  that  if  a  fiiend  to  Spencer 
would  purchase  the  notes  and  compel  the  defendant  to  pay 
them  as  he  ought  to  do,  when  the  latter  sued  for  the  money 
thus  paid,  he  would  be  compelled  to  comply  with  his  agree- 
ment. That  the  plcdntiff,  confiding  in  the  representations  thus 
made  to  him,  applied  to  the  attorney  of  said  bank,  and 
offered  to  purchase  said  notes,  and  the  latter,  after  (as  he 
stated  as  a  witness  in  this  cause)  having  obtained  the  author- 
ity of  the  bank,  agreed  to  sell  said  notes  to  the  plaintiff  for 
the  amount  due  upon  them,  for  principal  and  interest,  and 
costs  of  protesting  the  same.  That  it  was  expressly  stipu- 
lated that  the  plaintiff  was  to  have  by  said  purchase  all  the 
title  and  interest  of  said  bank  in  the  notes.  That  in  pur- 
suance of  said  agreement,  the  amount  above  mentioned  was 
paid  to  said  attorney  for  the  use  of  the  bank,  and  the  notes 
were  then  and  there  delivered  to  the  agent  of  the  plaintiff 
by  the  said  attorney,  he  remarking,  in  answer  to  an  inquiry 
of  said  agent,  that  no  writing  was  necessary  to  vest  the  title 
to  said  notes  in  the  plaintiff,  as  that  would  pass  by  their 
delivery.  It  was  further  proved  that  Peck  at  the  same  time 
paid  the  costs  that  had  accrued  in  the  bank  suit,  to  said  at- 
torney. It  was  also  proved  that  the  plaintiff  raised  the 
money  with  which  said  notes  were  purchased,  upon  a  joint 
note  made  for  himself  by  the  plaintiff  and  said  Spencer,  pay- 
able to  the  order  of  one  Vary,  whom  the  plaintiff  procured 
to  indorse  it,  and  which  was  subsequently  paid  by  the  plain- 
tiff. It  was  also  proved  that  there  was  no  agreement  in 
writing,  or  otherwise,  between  Peck  and  Spencer,  or  either 
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of  them,  and  the  plaintiff,  to  indemnify  or  secnre  him  in  any 
way  for  his  advance  of  money  in  the  purchase  of  said  notes ; 
nor  was  there  any  evidence,  except  as  above  mentioned,  of 
any  resolution  of  the^  directors  of  the  bank,  authorizing  the 
transfer  and  sale  of  the  notes  to  the  plaintiff.  The  referee 
found  as  a^  conclusion  of  flEbct,  from  all  the  evidence,  that 
the  plaintiff  purchased  said  notes  in  his  own  behalf,  in  good 
faith  and  for  a  full  consideration.  And  as  conclusions  of 
law  he  found,  1.  That  the  plaintiff  acquired  the  title  to 
said  notes,  subject  only  to  the  equities  existing  between  the 
bank  and  the  defendant  at  the  time  of  the  transfer.  2.  That 
no  resolution  of  4he  directors  of  said  bank  was  necessary 
to  give  validity  to  the  sale, and  transfer  of  the  notes  to 
the  plaintiff  for  a  full  consideration,  or  if  necessary,  such 
resolution  wafl,  under  th^  facts  above  stated,  to  be  presumed. 
3.  That  the  plaintiff,  as  owner  of  said  notes,  had  a  right  in 
this  action  to  recover  the  amount  thereof  with  interest  from 
the  time  they  respectively  matured,  with  the  costs  of  protest, 
of  the  defendant ;  that  these  items  made  an  aggr^ate  of  one 
thousand  ninety^eight  dollars  and  ninety-three  cents,  at  the 
date  of  the  report,  for  which  sum  judgment  was  ordered  to 
be  entered. 

Geo.  F.  Danfortiiy  for  the  appellant 

D.  O.  Shuart,  for  the  respondent. 

By  the  Court f  E.  D abwik  Smith,  J.  The  referee,  I  think,  ^ 
decided  this  case  correctly.  The  note,  at  the  time  of  its 
transfer,  was  the  property  of  the  Rochester  City  Bank,  and 
was  past  due  and  in  suit.  Chappell  had  no  defense  to  it  in 
the  hands  of  the  bank.  But  if  he  had,  the  transfer  was  neo- 
essarily  subject  to  all  his  equities,  and  the  defense  might  have 
been  made  in  this  suit.  If  the  purchase  of  this  note  by  the 
plaintiff  was  made  with  the  funds  of  Peck,  the  note  should 
be  deeoled  paid,  as  Peck  was  the  principal  debtor  and  the 
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defendant  an  accommodation  indorser  for  him.  But  this 
defense  is  clearly  not  established.  The  plaintiff  swears  that 
after  several  renewals  and  shiffci^  he  paid  the  note  from  the 
original  discount  of  which  the  money  was  obtained  which 
was  paid  for  the  purchase  of  the  note.  There  is  no  evidence 
that  tends  to  establish  that  the  money  paid  to  Montgomery 
on  the  purchase  of  the  note  belonged  to  Peck.  The  money 
wafl  obtained  by  the  discount  of  a  note  made  by  the  plaintiff 
and  Spencer  and  indorsed  by  one  Vary.  Peck's  name  was 
not  on  the  note.  The  arrangement  for  the  purchase  of  the 
note  was  made  at  his  instance  and  request,  and  by  his  pro* 
curement;  but  nothing  more  is  made  out  by  the  evidence  on 
this^point  than  that  the  plaintiff  was  his  friend,  and  was  will- 
ing to  do  him  a  favor  by  purchasing  this  note  and  stopping 
the  suit  against  Peck  and  Spencer.  This  transaction  was  not 
unlawful^  though  it  appears  unfriendly  towards  the  defend- 
ant, who  was  a  mere  accommodation  indorser  for  Peck.  But 
the  equities  between  these  parties  are  not  before  us.  All 
that  we  can  pass  upon  is  the  question  whether  the  note  re- 
mains valid  in  the  hands  of  the  plaintiff.  I  think  the  referee 
rightly  decided  this  question  of  fact,  that  the  purchase  by  the 
plaintiff  was  not  a  payment  by  Peck.  The  only  question 
that  remains  is  whether  the  plaintiff  acquired  a  valid  title  to 
the  notes  by  the  purchase  of  the  same  of  Montgomery  and 
the  transfer  thereof  by  him.  I  think  there  can  be  no  doubt 
on  this  point,  upon  the  evidence  of  Montgomery.  He  swears, 
» without  objection  or  exception  that  the  evidence  was  by 
parol,  that  he  got  authority  from  the  bank  to  make  the 
transfer. 

It  must  be  presumed,  under  this  testimony,  if  necessary^ 
that  such  authori|y  was  contained  in  a  proper  resolution  of 
the  board  of  directors  of  the  bank  for  that  purpose  duly 
passed.  But  if  this  be  not  so,  and  the  transfer  of  these  notes 
would  otherwise  be  within  the  restriction  of  §  8  of  art.  1st, 
title  2d,  chap.  18  of  the  fbrst  part  of  the  revised  statutes, 
making  void  all  transfers  of  the  property  and  effects  of  a 
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moneyed  corporation  exceeding  $1000,  not  authorized  by  a 
resolution  of  the  board  of  directors  of  such  bank,  the  last 
clause  of  the  section,  declaring  that  the  said  section  shall  not 
be  construed  to  render  void  any  conveyance,  assignment  or 
transfer  in  the  hands  of  a  purchaser  for  a  valuable  consideration 
and  without  notice,  will  protect  the  plaintiff's  title  to  the 
notes.  The  plaintiff  was  a  purchaser  for  the  full  value  of  the 
notes,  and  paid  the  price  in  cash,  without  notice  of  the  omis- 
sion of  the  bank  to  pass  the  requisite  resolution  to  authorize 
such  transfer.  This  portion  of  the  section  has  been  construed 
to  mean  that  if  the  transferee  or  assignee,  in  such  a  case,  had 
no  notice  of  the  want  of  authority  of  the  officers  of  the  cor- 
poration to  make  the  transfer  in  question,  (1  SeldeUy  356 ; 
15  N,  Y.  Rep.  191,  192 ;  3  Comst.  290,)  he  was  within  the 
protection  of  this  clause  of  the  section.  In  the  case  of  Gur^ 
ties  and  others  v.  Ltavitty  (15  N.  T.  Hep.  192,)  Judge  Paige 
says:  "If  the  purchaser  shows  that  he  paid  value  for  the 
property,  and  if  there  is  no  proof  that  he  had  any  notice 
of  the  omission  of  the  directors  to  pass  a  previous  resolution, 
his  conveyance  will  not  be  invalid.  He  can  repose  upon 
affirmative  proof  of  a  valuable  consideration  and  the  want  of 
proof  of  notice.  The  obligation  rests  upon  the  party  assert- 
ing his  conveyance,  to  prove  affirmatively  that  he  had  actual 
notice,  or  what  is  equivalent  thereto,  that  there  had  been  no 
previous  resolution  to  authorize  the  execution  of  the  convey- 
ance.'' It  seems  to  me  quite  clear  that  this  case,  in  respect 
to  the  transfer  of  this  note  for  cash  and  for  the  full  value,  is 
not  within  the  policy,  spirit  and  intent  of  the  statute,  inde- 
pendently of  these  authorities.  The  note  is  negotiable,  and 
title  to  it  passed  by  delivery.  I  do  not  see,  therefore,  why 
the  plaintiff  did  not  acquire  a  lawful  titlc^to  the  note,  nor 
why  he  is  not  entitled  to  maintain  this  action.  The  judg- 
ment therefore,  I  think,  should  be  affirmed. 

Judgment  affirmed. 

[MoNBOs  Qbvkbal  Tbbm,  September  S,  1800.    Smiih,  Johmtm  and  fnos, 
JnsticeB.] 
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In  ao  action  for  slander,  the  innuendo  cannot  enlarge  the  meaning  of  the  words 
spoken  beyond  the  averment  of  the  intention  by  which  the  speaking  of  the 
words  is  introduced,  where  the  words  themselves  are  ambiguous,  and  do  not 
necessarily  impute  crime. 

Wherea  complaint,  in  an  action  for  slander,  alleged  that  the  plaintiff  was  the 
widow  of  E.  W.,  deceased,  who  died  leaving  considerable  property,  real  and 
personal,  which  he  bequeathed  to  the  plaintiff  and  his  inlknt  son ;  that  after 
her  husband's  death  the  plaintiff  was  delivered  of  a  male  child,  who  was  the 
son  of  E.  W.,  and  his  only  heir  and  next  of  kin ;  that  alter  the  birth  of  such 
child,  the  defendant,  intending  to  injure  the  plaintiff,  Ac.,  and  to  cause  it  to 
be  believed  that  she,  the  plaintiff,  had  produced  a  false  and  pretended  child 
and  heir  of  E.  W.,  charged  her  with  having  got  a  "  bogus  baby" — "  a  bogus 
baby  to  get  W.'s  property"  —  styling  it  "another  Cunningham  afiair — 
another  bogus  baby-^  a  sham  to  get  W.'s  property,"  &c. ;  thereby  charging 
and  intending,  and  meaning  to  charge  the  plaintiff  with  having  been  guilty 
of  the  crime  of  fVaudulently  producing  an  infant,  and  falsely  pretending  it 
to  have  been  bom  of  parents  whose  child  would  be  entitled  to  a  share  of 
personal  estate,  and  to  inherit  real  estate,  with  the  intention  of  intercepting 
the  inheritance  of  such  real  estate,  and  the  distribution  of  such  personal 
property  from  the  persons  lawfully  entitled  thereto ;  Held  that  although  the 
words  spoken  did  not  necessarily  impute  a  crime,  yet,  when  looked  at  and 
understood  in  the  light  of  the  introductory  averment,  and  the  innuendo,  a 
criminal  offense  was  clearly  imputed  to  the  plaintiff,  by  the  defendant. 

Sdd  <iUo,  that  evidence  showing  what  was  generally  understood  by  "  the 
Cunningham  affair  "  was  improperly  admitted.  That  the  question  of  the 
meaning  of  the  language  employed,  and  of  the  intention  of  the  defendant 
in  using  it,  was  a  question  for  the  Jury,  upon  the  whole  case,  and  not  a  mat- 
ter to  be  established  by  the  opinion  or  understanding  of  any  witness,  or 
number  of  witnesses. 

HM  further  J  that  under  an  answer  properly  setting  up  the  defense,  in  miti- 
gation of  damages,  the  defendant  had  a  right  to  prove  that  at,  and  before, 
and  after  the  time  when,  according  to  the  natural  laws,  the  said  child  was  be- 
gotten, the  physical  state  and  condition  of  the  plaintiff's  husband  was  so 
prostrated,  feeble  and  infirm  as  to  deny  to  him  the  physical  power  and  abil- 
ity to  beget  a  child. 

APPEAL  "from  a  judgment  entered  upon  the  verdict  of  a 
jury,  after  a  trial  at  the  circuit.  The  action  was  for 
slander.  The  complaint  alleged  that  on  the  20th  day  of 
D^^ember,  1849,  the  plaintiff  was  duly  and  lawfully  married 
to  Elihu  Weed,  of  Weedsport,  now  deceased,  and  continued 
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to  be  his  lawful  wedded  wife  from  that  time  until  the  6ih 
day  of  February,  1859,  when  the  said  Elihu  Weed  departed 
this  life,  and  since  that  time  she  has  continued  to  be,  and 
now  is,  the  widow  of  the  said  Elihu  Weed,  deceased.  *  That 
the  said  Elihu  Weed  and  the  plaintiff  had  neither  of  them 
ever  been  married  to  any  other  person,  until  they  were  so 
mfarried  to  each  other  at  the  time  aforesaid,  and  from  that 
time  until  the  time  of  the  death  of  the  said  Elihu  Weed,  he 
and  the  plaintiff  lived  and  cohabited  together  as  husband  and 
wife.  That  the  said  Elihu  Weed  was  a  man  of  considerable 
wealth,  consisting  of  both  real  and  personal  property ;  and 
that  in  the  month  of  June,  1858,  he  made,  published  and 
declared  his  last  will  and  testament,  in  and  by  which  he  de- 
vised and  bequeathed  his  property,  both  real  and  personal, 
to  the  plaintiff  and  the  infant  son  of  the  said  Elihu  Weed, 
and  the  plaintiff,  hereinafter  mentioned,  and  appointed  the 
plaintiff  sole  executrix  of  his  said  last  will  and  testament, 
and  died  at  the  time  aforesaid  without  having  made  any 
other  will,  or  in  any  other  manner  revoked  or  annulled  the 
same,  or  made  any  codicil  or  addition  thereto ;  and  that  the 
plaintiff  was  informed  and  believed  that  there  was  other 
property,  both  real  and  personal,  which  had  descended  or 
would  descend  by  inheritance  to  the  heirs  at  law  of  the  said 
Elihu  Weed,  deceased*  The  plaintiff  further  alleged  that 
on  the  31st  day  of  January,  1858,  she,  the  said  plaintiff,  was 
delivered  of  a  male  child,  which  was  a  son  of  the  said  Elihu 
Weed,  and  which  said  child  was  afterwards  named  Louis 
Elihu  Weed,  and  he  is  now  living,  and  is  the  only  heir  at 
law  and  next  of  kin  of  the  said  Elihu  Weed,  deceased,  and 
he  and  the  plaintiff  are  the  sole  devisees  and  legatees  of  the 
said  Elihu  Weed,  deceased,  in  and  by  his  said  last  will  and 
testament  And  the  plaintiff  further  averred  t*hat  she  had 
always  been  a  woman  of  good  name,  fame  and  reputation,  up 
to  the  time  of  the  speaking  of  the  words  hereinafter  men- 
tioned and  set  forth  by  the  defendant.  1.  That  the  said  defend- 
aaatf  wickedly  contriving  and  maliciously  intending  to  injure 
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the  plaintiff  in  her  good  name,  fame  and  reputation,  and  to 
have  it  understood  and  believed  that  she,  the  said  plaintiff, 
was  intending  to  produce  an  infant,  and  pretend  that  it  was 
bom  of  herself,  and  the  said  Elihu  Weed,  whose  child  would 
be  entitled  to  a  share  of,  and  would  inherit  both  real  and 
personal  estate,  and  in  that  manner  intercept  the  inheritance 
of  the  said  real  estate  and  the  distribution  of  said  personal 
property  from. the  lawful  heirs  of  the  said  Elihu  Weed,  who 
would  otherwise  have  been  entitled  thereto,  and  while  the 
plaintiff  was  with  child  by  the  said  Elihu  Weed,  and  on  or 
about  the  1st  day  of  January,  1858,  the  defendant,  in  the 
presence  and  hearing  of  divers  persons,  said  to  them,  of  and 
concerning  the  plaintiff,  the  following  false  and  slanderous 
words,  to  wit :  ^^  She  (the  said  plaintiff  meaning)  is  playing 
up  Mrs.  Cunningham/'  ^'  I  guess  she  is  going  to  try  and  get 
a  bogus  baby."  ^^Mrs.  Weed  (the  plaintiff  meaning)  is 
playing  up  Mrs.  Cunningham,  and  dressing  so  as  to  make 
people  believe  she  is  in  a  family  way."  ^^She  (the  plaintiff 
meaning)  will  bring  a  child  from  somewhere  else  and  claim 
it  to  be  her's."  "It  is  all  a  sham  to  get  Weed's  property." 
Thereby  charging,  and  intending,  and  meaning  to  charge  the 
plaintiff  with  attempting  to  produce  a  false  and  pretended 
'  child  as  one  bom  of  herself,  and  the  said  Elihu  Weed,  and  a 
false  and  pretended  heir  of  him,  the  said  Elihu  Weed,  falsely 
pretending  it  to  be  a  child  of  theirs,  which  would  intercept 
the  inheritance  of  real  estate  by,  and  the  distribution  of  per- 
sonal property  to,  the  heirs  of  said  Elihu  Weed,  and  with 
feigning  pregnancy,  and  thus  attempting  to  commit  the  crime 
of  producing  a  false  and  pretended  heir  as  aforesaid,  to  the 
damage  of  the  plaintiff  of  one  thousand  dollars. 

2.  And  the  plaintiff  further  alleged,  that  afterwards,  to  wit, 
on  or  about  the  tenth  day  of  February,  1858,  at  Weedsport 
aforesaid,  and  after  she  had  been  delivered  of  a  child  as  afore- 
said, the  lawful  issue  of  herself  and  the  said  Elihu  Weed, 
to  wit,  the  said  Lewis  Elihu  Weed,  the  said  defendant  wick-^ 
edly  contriving  and  maliciously  intending  to  injure  the 
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plaintiff  in  her  good  name,  fame  and  credit,  and  to  cause  it 
to  be  believed  that  she,  the  said  plaintiff,  had  produced  a* 
false  and  pretended  child  and  heir  of  the  said  Elihu  Weed, 
said,  as  the  plaintiff  is  informed  and  believes,  in^e  presence 
and  hearing  of  and  to  divers  good  and  worthy  citizens,  of 
and  concerning  the  plaintiff,  the  following  false  and  slander- 
ous words:  ^^Mrs.  Weed  (the  plaintiff  meaning)  has  got  a 
bogus  baby."  "It  (the  said  child,  Louis  Elihu  Weed  mean- 
ing,) is  a  bogus  baby."  "  Mrs.  Weed  (the  plaintiff  meaning) 
has  got  a  bogus  baby  to  get  Weed's  property,  but  they  will 
knock  it  higher  than  a  kite."  "  It  is  another  Cunningham 
affair— another  bogus  baby."  "It  is  a  sham  to  get  Weed's 
property."  Thereby  charging,  and  intending,  cmd  meaning 
to  charge  the  plaintiff  with  having  been  guilty  of  the  crime 
of  fraudulently  producing  an  infant,  and  falsely  pretending 
it  to  have  been  bom  of  parents  whose  child  would  be  entitled 
to  a  share  of  personal  estate,  and  to  inherit  real  estate,  with 
the  intention  of  intercepting  the  inheritance  of  such  real 
estate,  and  the  distribution  of  such  personal  property  from 
the  persons  lawfully  entitled  thereto,  to  the  damage  of  the 
plaintiff,  &c. 

Two  other  pounts  were  withdrawn  at  the  trial.  In  his 
answer  the  defendant  admitted  the  marriage  and  cohabitation 
of  the  plaintiff  with  her  husband ;  that  Weed  possessed  con- 
siderable real  and  personal  property ;  and  that  the  plaintiff 
was  delivered  of  a  child,  at  or  about  the  time  stated  in  the 
complaint ;  but  denied  every  other  material  allegation  in  the 
complaint.  And  with  a  view  of  explaining,  mitigating  and 
extenuating  whatever  upon  the  trial  might  be  alleged  or 
shown  against  the  defendant  under  the  complaint,  the  said 
defendant  gavfe  notice  that  he  would  aver  and  prove  the  fol- 
lowing circumstances :  The  said  Elihu  Weed  was,  for  the 
last  Ihree  years  of  his  life,  of  very  infirm  bodily  health,  and 
of  imbecile  mind,  and  pursuant  to  statute  in  such  case  pro- 
vided, the  defendant  having  for  many  years  previously  been 
his  intimate  friend,  was  duly  appointed  and  qualified,  and 


MONROE— SEPTEMBER,  1860.  319 

TTeed  v.  Bibbins. 

subsequently  thereto  acted  as  a  committee  of  his  person  and 
estate ;  and  as  it  was  his  duty  to  do^  did  take  and  feel  a  deep 
interest  in  the  welfare  of  the  said  deceased,  and  in  the  pres- 
ervation of  his  right,  and  in  protecting  him  from  imposition 
and  abuse ;  that  at,  and  before,  and  after  the  time,  when 
according  to  the  natural  laws  the'  said  child  was  begot- 
ten,  the  physical  state  and  condition  of  the  said  Elihu 
Weed  was,  to  all  human  appearance,  so  prostrated,  feeble 
and  infirm,  as  to  deny  to  him  the  physical  power  and  ability  to 
beget  a  child.  That  the  conduct  and  character  of  the  said 
plaintiff  during  the  last  fifteen  years,  up  to  the  decease  of 
the  said  Elihu,  and  up  to  the  commencement  of  this  action, 
was  at  no  time  beyond  suspicion  and  reproach,  and  that  in 
common  with  many  good  and  worthy  citizens  of  the  com- 
munity where  the  plaintiff  and  defendant  lived  during  all 
that  time,  this  defendant  was  induced  by  the  actions  and  con- 
duct of  the  said  plaintiff,  together  with  the  circumstances 
and  condition  of  the  said  Elihu  Weed,  to  believe,  and  did 
believe  without  any  malice  towards  the  plaintiff,  that  the 
said  child  was  not  the  child  of  the  said  Elihu  Weed. 

On  the  trial  the  plaintiff  proved  the  uttering  by  the  de- 
fendant of  the  words  charged.  The  defendant  offered  to 
show,  in  mitigation  of  damages,  the  facts  stated  in  his  an- 
swer. The  court  excluded  the  evidence ;  and  the  jury  found 
a  verdict  for  the  plaintiff  for  $1000  damages. 

Cox  dt  Avery,  for  the  appellant. 

Wm.  B.  Mills,  for  the  respondent. 

By  the  Court,  Johnson,  J.  The  motion  for  a  nonsuit 
was  properly  denied.  The  first  count  is  open  to  the  objection 
that  the  innuendo  attempts  to  enlarge  the  meaning  of  the 
words  spoken,  beyond  the  averment  introductory  to  the 
speaking  of  the  words.  The  introductory  averment  is,  that 
the  defendant,  contriving  and  intending  to  have  it  understood 
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and  believed  that  the  plaintiff  was  intending  to  produce  an 
infant,  and  pretend  that  it  was  born  of  herself.  The  innu- 
endo is^  that  the  defendant  meant,  and  intended,  by  the 
speaking  of  the  words,  to  charge  the  plaintiff  idth  aUempf^ 
ing  to  produce  a  false  and  pretented  child,  as  one  bom  of 
herself  and  the  said  Elihu  Weed,  &c.  It  is  well  settled  that 
the  innuendo  cannot  enlarge  the  meaning  of  words  spoken, 
beyond  the  averment  of  the  intention  by  which  the  speaking 
of  ^^ihe  words  is  introduced,  where  the  words  themselves  are 
ambiguous  and  do  not  necessarily  impute  crime/'  The  mere 
intention  to  commit  a  crime,  without  an  attempt  by  some 
overt  act,  is  no  offense ;  and  had  there  been  no  other  count,  it 
would  seem,  by  the  rules  of  pleading,  that  no  cause  of  action 
would  have  been  alleged,  and  the  nonsuit  should  have  been 
granted,  as  no  amendment  was  asked  for  or  allowed.  (Dieis 
V.  Shorty  16  How,  Pr.  B.  322.) 

But  the  second  count  is  open  to  no  such  criticism.  In 
that  cotmt  the  introductory  averment  and  the  innuaido  are 
alike,  and  although  the  words  spoken  do  not  necessarily  im- 
pute a  crime,  yet  when  looked  at  and  understood  in  the  light 
of  the  introductory  avermeiit  and  the  innuendo,  a  criminal 
offense  is  clearly  imputed  to  the  plaintiff  by  the  defendant. 
"The  use  of  an  averment,"  says  Van  Ness,  J.,  in  Van 
Vechten  v.  Hopkins,  {5  John,  211,)  "is  to  ascertain  that  to 
the  court  which  is  generally  or  doubtfully  expressed ;  so  that 
the  court  may  not  be  perplexed  of  whom,  or  of  what,  it 
ought  to  be  understood ; .  and  to  add  matter  to  the  plea  to 
make  doubtful  things  clear."  Here  the  defendant's  meaning 
in  using  the  otherwise  doubtful  words  is  made  clear  to  the 
court  by  the  introductory  averment ;  especially  in-riew  of  the 
extraneous  fact  alleged,  to  wit,  the  birth  of  the  plaintiff's 
child.- 

But  the  evidence  showing  what  was  generally  understood 
by  "  the  Cunningham  affair,"  was  improperly  admitted.  The 
question  of  the  meaning  of  the  language  employed,  and  of 
the  intention  of  the  defendant  in  using  it,  was  a  question 
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for  the  jury,  upon  the  whole  case,  and  not  a  matter  to  be 
established  by  the  opinion  or  understanding  of  any  witness, 
or  number  of  witnesses.  (  Van  Vechten  t.  Hopkins^  supra. 
Gibson  V.  WilliamSj  4  Wend.  320.  Maynard  t.  Beardsley^ 
7  id.  560.    Dias  v.  Shorty  supra.) 

I  am  of  opinion,  also,  that  the  evidence  offered  by  the  de- 
fendant, under  the  second  answer,  was  improperly  excluded. 
Under  the  decision  of  the  court  of  appeals  in  the  case  of 
Bush  V.  ProsseTy  (1  Kern.  347,)  it  seems  to  me  that  evi- 
dence of  the  apparent  and  actual  physical  condition  of  Weed, 
the  plaintiff's  husband,  for  a  year  and  more  previous  to  the 
birth  of  the  child,  was  clearly  competent  for  the  purpose  for 
which  it  was  pleaded  and  offered.  It  was  pleaded  in  mitiga- 
tion of  damages,  and  the  evidence  was  offered  for  that  pur- 
pose. Had  the  fact  set  up  in  the  answer  been  proved,  the 
obvious  tendency  of  the  evidence  would  have  been  to  disprove, 
to  a  certain  extent,  malice  on  the  part  of  the  defendant,  and 
to  establish  grounds  for  a  sincere  belief  in  his  mind,  that  any 
issue  springing  from  the  marriage  was  impossible,  and  the 
allied  pregnancy  and  birth  were  pretence.  It  was  offered  as 
a  partial  defense  only,  bearing  upon  the  question  of  damages. 
I  think  it  falls  exactly  within  the  principle  established  in 
Bush  V.  ProsseTy  and  that  the  evidence  should  have  been  re- 
ceived. What  weight  it  was  entitled  to,  and  what  influence  it 
should  have,  upon  the  measure  of  damages,  were  questions 
for  the  jury  to  determine.  It  follows  that  there  must  be  a 
new  trial,  with  costs  to  abide  the  event. 

[HovBOB  0XNSSAL  TxRM,  September  8, 1860.    SmUhf  Knox  and  Jcknson, 
Juttoes.] 
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In  an  action  to  recover  the  posseMion  of  goods  alleged  to  have  been  obtained 
fraudulently,  the  plaintiff  may  declare  generally,  claiming  the  property  as 
his,  and  give  the  special  facts  in  evidence,  on  the  trial,  to  establish  the 
fraud. 

Where  a  purchase  of  goods  Is  effected  by  means  of  fraudulent  representations, 
the  sale  being  upon  credit  and  the  property  absolutely  delivered,  the  con- 
tract of  sale  is  merely  voidable,  and  passes  the  title,  which  remains  in  the 
purchaser,  until  the  vendor  elects  to  disaffirm  it,  as  he  has  the  right  to  do, 
within  a  reasonable  time  after  the  discovery  of  the  fraud,  while  the  properly 
remains  in  the  hands  of  the  purchaser,  or  at  any  time  before  it  has  pusMd. 
to  a  bona  fide  purchaser. 

The  assignee  of  the  fraudulent  vendee,  under  an  assignment  for  the  benefit  of 
creditors,  stands  in  the  place  of  his  assignor,  and  has  no  higher  right  of 
property  than  the  latter, 
iln  case  of  an  assignment  by  the  fraudulent  vendee,  it  Is  sufficient  for  the  ven- 
/     dor  to  give  notice  to  the  assignee,  of  the  fraud  and  of  his  claim  or  election 
I      to  rescind  the  contract,  and  to  demand  the  goods  of  him. 

Where  there  is  no  pretence  that  the  assignee  was  a  party  to,  or  cognizant  of, 
the  fraud,  he  is  not  bound  to  give  up  the  goods  until  he  has  been  required 
to  do  so  by  the  vendor,  upon  a  distinct  demand,  with  notice  of  an  ex- 
plicit assertion  of  his  claim  that  the  goods  were  obtained  by  fraud. 

Such  demand  must  be  made  by  the  vendor  in  person  or  by  some  one  duly 
authorized  by  the  vendor  to  make  it    A  nibsequeni  rcUificaiion,  by  the  ven- 
dor, of  an  unauthorized  demand  made  by  a  person  assuming  to  act  on  his 
^     behalf,  will  not  be  sufficient  to  avoid  the  sale,  and  to  entitle  the  vendor  to 
\    sue  for  the  conversion  of  the  goods. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee.  The  action  was  brought  against  the  defendant 
to  recover  the  value  of  certain  parcels  of  dry  goods,  sold  by 
the  plaintiffs  to  one  Fay,  upon  his  frauduknt^regresentations 
as  to  his  pecuniary  ability  and  circumstances.  ¥he  goods 
were  sold  at  various  dates,  from  September  23  to  October  19, 
1857,  amounting  in  all  to  $2014.65.  Three  other  parcels 
of  goods  had  been  purchased  of  them,  in  respect  to  which  no 
fraud  was  pretended  or  found,  amounting  to  $486.80. 

On  the  25th  December,  1857,  Fay  made  an  assignment  of 
his  property  to  the  defendant,  in  trust  for  the  benefit  of  cred- 
itors, who  under  it  took  possession  of  the  property  and  pro- 
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ceeded  in  discharge  of  the  trusts.  On  the  19th  January,  1858, 
one  Cooper,  a  clerk  of  the  plaintiffs,  returning  from  the 
western  states,  casually  passing  through  Canandaigua,  stopped 
oyer  a  day,  and  learning  of  the  assignment,  demanded  of  the 
defendant  "  the  goods  bought  of  Bliss  &  Co."  No  original 
authority  from  the  plaintiffs  to  Cooper,  to  rescind  these  con- 
tracts or  make  this  demand,  was  pretended  or  proved.  The 
defendant  neglected  to  comply;  and  the  next  day  this  action 
•was  brought,  for  a  conversion.  The  cause  was  referred  to  a 
sole  referee,  who  at  the  trial  allowed  Cooper  to  give  his 
opinion  as  to  what  amount  of  goods  bought  of  the  plaintifis 
were  on  hand  at  the  time  of  the  demand,  he  having  seen 
them  in  Fay's  store  at  the  time,  without  distinguishing  be- 
tween the  different  purchases.  The  witness  stated  that  his 
belief  was  that  of  the  sum  total  of  the  goods  purchased  of 
the  plaintiffs,  at  least  two-thirds  were  there.  The  fraudu- 
lent representations  alleged  in  the  complaint  were  found  by 
tibe  referee  to  have  been  made,  as  alleged.  Amount  of  the 
fraudulent  purchases,  as  per  report,  $2014.65,  two-thirds  of 
which  is  $1343.10,  for  which,  with  interest,  judgment  was 
entered,  and  the  defendant  appealed. 

t/.  JS.  Goxy  for  the  appellant 

J,  G.  Smithy  for  the  plaintiff. 

By  the  Court y  E.  Dakwin  Smith,  J.  Upon  the  chief 
question  of  fact  tried  before  the  referee  in  this  action  no 
point  is  made,  here.  That  the  goods  for  which  this  action 
was  brought  were  obtained  from  the  plaintife  by  false  repre- 
sentations, must  therefore  be  assumed  as  true.  The  plain- 
tiffs' right  to  declare  generally,  claiming  the  property  as 
theirs  and  give  the  special  facts  in  evidence  on  the  trial  to 
establish  the  fraud,  is,  I  think,  undoubted.  It  is  so  held 
expressly  in  Hunter  v.  Hudson  Biver  Iron  Company y  (20 
Barb.  493,)  which  on  this  point  we  think  was  rightly  decided. 
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The  questions  chiefly  discussed  on  the  argument  relate  to  the 
absence  of  authority  on  the  part  of  the  person  making  the 
demand  of  the  property,  and  asserting  the  right  to  rescind 
the  contract  on  the  part  of  the  plaintiff.  Nothing  having 
been  received  by  the  plainti£b  on  the  sale,  or  afterwards, 
towards  the  purchase  of  the  goods  in  question,  they  had 
nothing  to  restore  on  the  rescission  of  the  contract  All  that 
was  necessary  to  do  to  entitle  them  to  reclaim  their  property 
was  distinctly  to  assert  the  right  to  rescind  the  contract  for 
the  fraud,  and  to  demand  the  goods.  The  sale  being  upon 
credit  and  the  property  absolutely  delivered,  the  contract  of 
sale  was  merely  voidable,  and  passed  the  title,  which  remained 
in  the  vendee  till  the  plaintifGs  elected  to  disaffirm  it,  as  they 
l-d  .  right  to  do,  «.L  .  ,e«».«.bto  «m.  Z  a..  dL»,«J 
of  the  fraud,  while  it  remained  in  the  hands  of  the  vendee 
or  at  any  time  before  it  had  passed  to  a  bona  fide  purchaser, 
as  we  have  recently  held  in  the  case  of  Stevens  v.  Hyde,{a) 
where  I  took  occasion  to  examine  the  cases  on  this  subject 
with  considerable  care,  and  to  which  case  I  refer.  The  rule 
in  such  cases  is  well  stated  by  Judge  Beardsley,  in  Masson  v. 
Bovety  (1  DeniOy  73,)  as  follows :  "A  person  who  is  induced 
to  part  with  his  property  on  a  fraudulent  contract  may,  on 
discovering  the  fraud,  avoid  the  contract  and  claim  a  return 
of  what  he  has  advanced  upon  it.  But  if  the  party  defraud- 
ed would  disaffirm  the  contract,  he  must  do  so  at  the  earliest 
moment  after  discovering  the  cheat.  That  is  the  time  to 
make  his  election,  and  it  must  be  done  promptly  and  unre- 
servedly. The  election  is  with  him ;  he  may  affirm  or  dis- 
affirm the  contract."  Chancellor  Walworth  states  the  rule 
in  pretty  much  the  same  language  in  Lloyd  v.  Brewster ,  (4 
Paige,  540,)  and  see  also  KnowUs  v.  Bigdow,  (12  Pick. 
312.)  The  defendant  being  an  assignee  of  the  fraudulent 
vendee,  stands  in  his  place,  and  has  no  higher  right  of  prop- 
erty.   (Oryfin  V.  Marquardty  17  N,  Y.  Rep.  28.)    It  was  suf- 

(a)  Ante,  page  171. 
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ficient,  as  we  held  in  the  case  of  Stevens  v.  Hydej  (mipra^)  for 
the  plaintiflfs  to  give  notice  to  the  assignee  in  such  case,  of 
the  fraud  and  of  their  claun  or  election  to  rescind  the  con- 
tract and  to  demand  the  property  of  him.  The  defirauded 
vendor  must  have  the  right,  in  such  case*,  to  follow  his  prop- 
erty and  to  reclaim  it  in  whose  hands  soever  he  may  find  it, 
on  a  proper  notice  of  the  fraud  and  a  demand  thereof,  at  any 
time  before  it  has  gone  into  the  hands  of  a  bona  fide  pur- 
chaser. Assuming,  therefore,  that  the  plaintiff  had  the  clear 
right  to  disaffirm  the  sale  to  Fay  &  Co.,  and  reclaim  the 
goods  in  the  hands  of  the  defendant,  the  question  remains, 
have  tiie  plaintifGs  done  what  was  essential  in  the  assertion 
of  such  right  to  entitle  them  to  maintain  this  action  for  the 
goods  ?  The  goods  having  been  delivered  by  the  plainti£b\ 
to  Fay  &  Co.,  and  by  Fay  &  Co.  to  the  defendant,  the  pos-  J 
session  of  the  defendant  was  not  tortious  but  lawful  The/ 
defendant  had  also  a  naked  title,  but  a  titie  voidable  or  de- 
feasible at  the  election  of  the  plaintiflBg.  Until  such  election 
was  made,  the  plaintifb  had  no  right  of  action  against  the  de- 
fendant, and  the  defendant  was  not  liable  for  a  conversion  of  the 
property.  Before  the  defendant  was  bound  to  give  up  these\ 
goods,  he  should  have  been  required  to  do  so  by  the  plaintiff,  I 
upon  a  distinct  demand,  with  notice  of  an  explicit  assertion  of  I 
his  claim  that  the  goods  were  obtained  by  fraud ;  as  there  is  no  ' 
pretense  in  the  case  that  the  defendant  was  a  party  to  or  cog- 
nizant of  the  fraud.  There  is  no  proof  in  the  case  that  the 
phuntifb  in  person  or  by  any  direct  act  or  declaration,  in 
words  or  otherwise,  ever  elected  to  avoid  the  original  sale  to 
Fay  &  Co.  There  is  no  direct  proof  that  they  ever  knew  of 
the  fraud,  or  ever  claimed  the  right  to  reclaim  the  goods  upon 
that  or  any  other  ground.  The  right  to  commence  this  action 
must  have  been  complete  and  perfect  when  the  suit  was  com- 
menced, and  it  obviously  cannot  be  maintained  upon  a  de- 
mand or  assertion  of  right  involved  simply  and  exclusively 
in  the  commencement  of  the  action  itself.  Independentiy  of 
the  suit,  the  plaintiffs  are  botmd  to  show  their  right  to  com- 
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mence  it  when  it  was  instituted.  (7  Coweny  739.  7  Bam. 
&  Cress.  626.  14  Barb.  646.)  They  were  bound  to  show 
a  demand  of  the  property  with  which  it  was  unlawful  on  the 
part  of  the  defendant  to  refuse  to  comply — a  demand  under 
circumstances  which  made  the  defendant's  refusal  a  practical 
or  actual  conyersion  of  the  property.  It  appears,  however, 
that  the  witness  Cooper,  assuming  to  act  in  behalf  of  the 
plaintiffii,  made  a  claim  to  the  property  on  the  ground  of  the 
fraud,  and  demanded  it  of  the  defendant.  The  claim  and 
demand  made  by  Cooper,  if  properly  authorized  by  the  plain- 
tifis,  was  amply  suffidtot  to  avoid  the  sale  and  to  entitle  the 
plaintiffl  to  maintain  this  action.  He  distinctly  informed 
the  defendant  that  he  claimed  that  the  goods  were  fraudu* 
lently  obtained  of  the  plaintiffs,  and  at  the  same  time  demand- 
ed the  delivery  thereof.  This  was  done  on  the  19th  of  January, 
1858,  and  this  suit  was  commenced  on  the  next  day.  The 
.  complaint  is  not  verified ;  but  it  must  be  presumed  that  the 
plaintiffs  assented  to  the  commencement  of  the  suit,  as  it  has 
since  been  prosecuted  by  them.  The  question  then  arises, 
whether  the  action  can  be  maintained  upon  a  subsequent  rat^- 
cation  by  the  plaintiffs  of  the  unauthorized  demand  thus  made 
by  Cooper  assuming  to  act  on  their  behalf.  When  Cooper 
asserted  the  right  to  reclaim  the  property,  and  demanded  the 
delivery  thereof  to  him,  that  act  being  unauthorized,  the  de- 
fendant clearly  was  not  bound  to  comply  with  it  Delivery 
of  the  property  to  Cooper  at  that  time,  in  compliance  with 
such  demand,  would  neither  have  bound  the  plaintiffs  nor 
absolved  J.  W,  Fay  &  Ca  from  their  liability  on  the  contract, 
to  pay  the  price  of  the  goods.  If  the  goods  had  been  de- 
livered to  Cooper,  in  compliance  with  his  demand,  and  had 
been  consumed  by  fire  that  night,  or  at  any  time  before  the 
plaintifib  had  ratified  the  act,  the  loss  would  have  fallen 
upon  the  defendant,  and  J.  W.  Fay  &  Ca  would  have  had 
no  defense  to  an  action  for  the  price.  So  it  would  have  dear* 
ly  been  had  Cooper  received  the  goods  and  absconded  witk 
them,  or  otherwise  have  converted  the  same  to  his  own  use. 
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The  general  principle  nndonbtedly  is  that  a  snbseqnent  rat- 
ification by  the  principal  of  an  act  for  his  benefit,  done  with- 
out authority,  will  have  the  sameefiect  as  an  original  authority 
to  bind  the  principal,  not  only  as  regards  the  agent  himsdf 
but  in  r^ard  to  third  persons.  {Story  on  Agency ^  §  244. 
Foley  on  Agency^  by  Loydy  171, 172.)  But  there  are  some 
acts  of  unauthorized  persons  which  cannot  be  ratified  so  as 
to  give  them  validity  as  against  third  persons.  Faley  states 
the  rule  to  be  that,  '^  When  a  demand  or  notice  conveyed  by 
an  agent  is  intended  to  a£fect  third  persons  with  damages  for 
non-compliance  therewith,  it  is  necessary  that  the  agent 
should  be  duly  authorized.''  Thus  a  notice  to  quit,  by  an 
unauthorized  person,  cannot  be  rendered  valid  to  determine  a 
lease  by  a  subsequent  ratification.  {Bight  on  the  demise  of 
W.  Fisher  v.  Cvthdl,  5  East,  49.)  In  this  case  Lord  Ellen- 
borough  says,  that  '^a  ratification  given  afterwards  will  not 
do,  because  the  tenant  was  entitled  to  such  a  notice  as  he 
could  act  upon  with  certainty.''  And  Lawrence  J,  says: 
''The  rule  of  law  that  ^omnis  ratihdbitio  retro  trahahitwr 
et  mandato  priori  <icqui  parcUur/  seems  only  applicable  to 
cases  where  the  conduct  of  the  parties  on  whom  it  is  to  operate 
cannot  in  the  meantime  depend  upon  whether  there  be  a 
subsequent  ratification."  The  same  point  was  held  in  the 
same  way  in  Doe  ex  dem.  Mann  v.  Waller ,  (10  Bam.  & 
Cress.  626.)  In  Cole  v.  BaU,  (1  Camp.  478,)  and  Com  v. 
Calary,  (1  Esp.  115,)  it  was  held  that  a  demand  of  a  debt 
by  an  unauthorized  person  could  not  be  ratified  so  as  to  take 
away  a  right  to  plead  a  prior  tender,  because  the  unauthor- 
ized person  cotQd  not  give  a  proper  discharge  of  the  debt. 
For  the  same  reason  a  demand  by  a  stranger,  of  goods,  will 
not  be  evidence  of  a  conversion.  {Faley  by  Dttnlap,  344. 
Story  on  Agency,  §  247.  Solomon  v.  Daur,  1  Esp.  83.)  A 
demand  of  payment  of  a  promissoi^  note  by  a  stranger  is  not 
good,  though  ratified,  because  the  debtor  is  entitled  to  the 
note,  ora  discharge  of  the  debt.  {7  Mass.  B.  483.  BanhofUti^ 
ea  V.  Smith,  18  John.  230.)    If  the  property  in  this  case  con- 
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fessedly  belonged  to  the  plaintiffs,  and  the  defendant  held 
it  as  a  mere  trustee,  subject  to  the  delivery  upon  request,  then 
I  think  a  sufficient  demand  would  be  established  to  sustain 
the  action,  within  the  cases  of  Spencer  v.  WUkes,  (9  Ala- 
bama, Sep.  744 ;)  29  Mibs.  Bep.  364 ;  and  WaU  v.  Potter, 
(2  MaaoUy  31.)  But  this  is  not  such  a  case.  A  rescission 
or  disaffirmance  of  the  contract  by  the  plaintiffs  in  person,  or 
expressly  authorized  by  them,  should  precede  the  demand  of 
the  property.  Before  such  election  to  disaffirm,  distinctly 
made  and  notified  to  the  defendant,  he  could  not  be  guilty 
of  a  conversion  of  the  property.  This  view  of  the  case  su- 
perseded the  necessity  of  examining  the  other  points  in  con- 
troversy. I  think  the  judgment  should  be  reversed  'and  a 
new  trial  granted. 

New  trial  granted. 

[MoNBOB  Gbbbbal  Tbbk,  September  8, 1860.    Smithy  Jokmon  and  Knox, 
Justices.] 


Jaues  Wilson  vs.  Maby  L.  Wilsok  and  others. 

T.  W.  died  in  1812,  learing  a  will  by  which  he  devised  all  his  lands  to  his  sqq 
T.  H.  W.  in  fee,  charged  with  the.  payment  of  his  debts,  with  a  prorisioB 
for  his  wife,  and  with  a  legacy  to  another  son,  J.  W.  He  also  left  a  codicil 
to  his  will,  which  recited  the  devise  in  tb^  will,  and  proceeded  Uras :  "Now 
I  do  order  that  if  my  son  T.  M.  W.  shall  decease  without  leaving  any  male 
issue,  the  real  estate  given  to  my  son  T.  shall  be  disposed  of  as  follows :  and 
I  do  dispose  thereof,  that  his  widow  and  child  shall  have  the  use  of  one 
half  of  the  real  estate  as  long  as  she  remains  his  widow,  and  after  her  death 
or  marriage  it  shall  be  equally  divided  between  my  son  J.,  my  daughter  E., 
and  my  son  T.  M.  W.'s  child,  or  children.*'  When  the  testator  died,  he  left 
surviving  him  his  sons  T.  M.  W.  and  J.  W.,  and  E.  P.  a  daughter.  T.  M.  W. 
entered  under  the  devise,  and  continued  in  possession  until  his  death.  Ha 
died  in  1824,  without  male  issue,  but  leaving  a  widow,  who  died  in  1867, 
and  three  daughters,  M.,  A.  and  S.,  who  are  still  living.  £.  P.  also  survived 
her  brother  T.  M.  W.,  and  died  in  1866,  leaving  a  son,  a  daughter  and  the 
childKU  of  a  thitd  daughter.    In  June,  1812,  after  the  death  of  T.  W.,  (the 
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tettator,)  E.  P.  ezecated  and  deli?erad  a  release  and  qaitdaiin  to  T.  M.  W. 
of  all  claim  or  right  of  claim  which  she  then  had,  or  which  might  thereafter 
arise  to  her  or  to  her  heirs  or  assigns  to  the  real  estate,  hy  virtae  of  the  cod- 
icil. On  the  1st  of  Jnlj,  1823,  T.  M.  W.  mortgaged  to  J.  W.,  the  plaintiff, 
24  acres,  part  of  the  land  doTised  to  him,  to  secure  the  payment  of  $1561.26. 
On  the  17th  of  Fehmary,  1826,  after  T.  M.  W.'s  death,  J.  W.  assigned 
this  mortgage  to  M.  The  assignment  contained  no  covenants,  hnt  it  pur- 
ported to  assign,  transfer  and  set  over  not  only  the  mortgage  but  "  the  land 
and  premises  therein  described." 

JBUi,  1.  That  the  testator  contemplated  the  period  of  the  death  of  T.  Iff.  W.,  as 
the  Ume  when  the  limitation  over  upon  the  eyent  of  fUlnre  of  male  issue 
of  T.  M.  W.  should  take  effect,  and  the  estates  limited  upon  such  failure 
should  vest  successively. 

2.  That  T.  M.  W.,  by  the  will  and  codicil,  took  a  defeasible  fee  in  the  whole 
of  the  lands,  and  that  upon  his  death  without  issue,  and  the  death  of  his 
widow,  the  lands  passed  by  executory  devise  to  J.  W.,  E.  P.,  and  the  children 
of  T.  M.  W.  in  fee,  unless  the  share  of  K  P.  had  been  previously  conveyed 
by  her  release  to  T.  M.  W. 

8.  That  the  release  executed  by  E.  P.  to  T.  M.  W.  was,  within  the  case  of 
MSUrr.  Emans,  (19  N.  T,  Rep.  884,)  valid  and  effectual  to  pass  to  T.  M.  W. 
all  her  contingent  right,  so  that  it  afterwards  became  a  vested  estate  in  the 
releasee. 

4.  That  E.  P.,  previous  to  the  execution  of  the  release,  could  have  made  a 
valid  mortgage  ux>on  her  contingent  interest  in  the  lands  devised,  and  that 
her  assignee  T.  M.  W.  was  equally  competent  to  execute  such  an  instrument. 
Accordingly  KM,  that  the  mortgage  executed  by  T.  M.  W.  to  J.  W.  was  a 
lien,  not  only  on  his  own  estate  under  the  codicil,  in  all  the  lands  described, 
which  determined  at  his  death,  but  sIbo  upon  the  fee  in  one-third  of  those 
lands,  which  his  children  took  as  heirs  to  their  fiither,  through  the  release 
of  B.  P. 

5.  That  J.  W.  having  assigned,  without  qualification,  a  mortgage  which  de- 
scribed the  premises  generally  or  the  estate  of  the  mortgagor  as  if  he  owned 
the  whole,  was  not  at  liberty  to  assert  thaC  he,  the  assignor,  was  the  owner 
of  a  share  of  the  lands  not  subject  to  the  mortgage,  but  was  bound  to  make 
the  mortgage  good  out  of  his  own  share  of  the  property. 

APPEAL  from  a  judgment  entered  at  a  special  term,  upon 
the  report  of  a  referee,  in  an  action  for  the  partition  of 
real  estate. 

By  the  Courts  Emott,  J.  This  action  was  brought  for  the 
partition  of  a  farm  of  land  in  the  county  of  Westchester. 
It  comes  to  us  by  separate  appeals  by  the  plaintiff  and  several 
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of  the  defendants,  from  different  portions  of  the  judgment, 
which  was  rendered  at  special  term  upon  the  report  of  a 
referee,  who  had  been  directed  to  take  proof  of  the  title,  and 
of  the  other  matters  stated  in  the  pleadings. 

The  referee  reported  both  his  conclusions  of  fact  and  the 
evidence  taken  before  him,  and  this  evidence  is  a  part  of  the 
case  upon  which  the  appeals  were  argued.  There  were  some 
questions  of  fact  raised  and  discussed  at  the  argument,  and 
I  have  examined  the  pleadings  and  proofis  with  reference  to 
these,  as  well  as  the  other  points  in  the  case.  It  may  per- 
haps admit  of  some  doubt  whether  we  can  consider  these 
questions,  or  the  correctness  of  the  conclusions  of  the  referee, 
or  the  court  at  special  term,  as  far  as  they  were  purely  con- 
clusions of  fact.  But  waiving  any  such  difficulty,  if  there 
be  any,  I  am  satisfied  with  the  results  attained  in  these  par- 
ticulars in  the  court  below,  and  I  shall  assume  and  will  pro* 
ceed  to  state  the  facts  as  I  understand  them  to  be,  and  to 
have  been  found  at  the  trial. 

1.  The  lands  in  question  were  owned  by  Thomas  Wilson, 
who  died  in  June,  1812,  leaving  a  wiU  made  on  the  28th  day 
of  April  in  that  year,  by  which  he  devised  all  his  lands  to  his 
son  Thomas  M.  Wilson  in  fee,  charged  with  the  payment  of 
his  debts,  with  a  provision  for  his  wife,  and  with  a  legacy  to 
another  son  James  Wilson ;  but  also  leaving  a  codicil  to  this 
will,  made  on  the  2d  day  of  May,  1812.  This  codicil  recites  the 
devise  in  the  will  and  proceeds :  "Now  I  do  order  that  if  my 
son  Thomas  M.  Wilson  shaU  decease  without  leaving  any 
male  issue,  the  real  estate  given  to  my  son  Thomas  shall 
be  disposed  of  as  follows :  and  I  do  dispose  thereof,  that  hia 
widow  and  child  shaU  have  the  use  of  one  half  of  the  real 
estate  as  long  as  she  remains  his  widow,  and  after  her  death 
or  marriage  it  shall  be  equally  divided  between  my  son  James, 
my  daughter  Elizabeth,  and  my  son  Thomas  M.  Wikon's 
child  or  children.'^  When  the  testator  Thomas  Wilson  died, 
he  left  surviving  him  his  sons  Thomas  M.  Wilson,  and  James 
Wilson  who  is  the  plaintiff  in  this  action,  and  a  daughter. 
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Elizabeth  Park.  Thomas  M.  Wilson  entered  nnder  the  de- 
vise and  continued  in  possession  of  the  lands  until  his  death. 
He  died  in  1824  without  male  issue,  but  leaving  a  widow  who 
died  in  1857,  and  three  daughters,  Mary  L.  Wilson,  Ann 
Elisabeth  Wilson  and  Sarah  8.  Beynolds,  who  are  still  living 
and  are  made  defendants  to  this  action.  Elizabeth  Park 
also  survived  her  brother  Thomas  M.  Wilson,  and  died  in 
1856,  leaving  a  son,  a  daughter  and  the  children  of  a  third 
daughter,  all  of  whom  are  parties  to  the  suit. 

The  first  question  in  the  cause  arises  out  of  these  facts. 
It  is  what  estate  Thomas  M.  Wilson  took  under  the  codicil, 
and  what  are  the  tights  of  the  parties  to  this  action  repre- 
senting the  devisees  named  in  the  codicil,  in  consequence. 

2.  It  farther  appears  that  in  June,  1812,  after  the  death 
of  the  testator  Thomas  Wilson,  Elizabeth  Park  executed 
and  delivered  a  release  and  quitclaim  to  Thomas  M.  Wilson 
of  all  claim  or  right  of  claim  which  she  then  had,  or  which 
might  thereafter  arise  to  her  or  to  her  heirs  or  assigns,  to  the 
real  estate  in  question  by  virtue  of  the  codicil.  Upon  this  a 
question  is  raised  whether  this  instrument  was  effectual  to 
pass  any,  and  what  estate  to  the  releasee. 

3.  It  farther  appears  that  on  the  1st  day  of  July,  1823, 
Thomas  M.  Wilson  mortgaged  to  James  Wilson,  the  present 
plaintiff,  24  acres,  part  of  the  land  now  in  question,  to  secure 
the  payment  of  $1561.25,  which  mortgage  was  duly  recorded. 
On  the  17th  of  February,  1825,  after  Thomas  M.  Wilson's 
death,  James  Wilson,  in  consideration  of  $1525.71  paid  to 
him  by  Richard  Mead,  assigned  this  indenture  of  mortgage 
to  said  Mead.  The  assignment  contained  no  covenants,  but 
it  purported  to  assign,  transfer  and  set  over  not  only  the 
mortgage  but  ''the  land  and  premises  therein  described." 
Richard  Mead  is  dead,  and  his  administrator  Thomas  A. 
Wilson  is  made  a  defendant,  and  asserts  and  asks  payment 
of  this  mortgage.  Whether  it  can  be  enforced  against  any 
interest  or  estate  of  either  of  the  parties  to  the  action,  is  the 
other  principal  question  before -us.    I  will  proceed  to  consider 
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these  three  questions.  There  are  some  other  points  of  con- 
troversy of  a  minor  character  to  which  it  may  be  necessary 
to  allude. 

It  is  well  settled  that  the  words  ^^  die  without  issue/'  and 
'^die  without  leaving  issue/'  in  a  devise  of  real  estate,  im- 
port an  indefinite  failure  of  issue,  and  not  the  fidlure  of  issue 
at  the  death  of  the  first  taker. 

It  has  sometimes  been  attempted  to  make  a  distinction 
between  the  words  ^^ without  issue/'  and  ^'without  leaving 
issue/'  but  the  attempt  has  not  been  successful.  {See  Du- 
entry  v.  Duentry,  6  T.  S.  307 ;  Tenny  v.  Agar,  12  Eaety  253 ; 
JRomUly  v.  James,  6  Tawnt.  263 ;  and  Forth  v.  Ohapmanj  1 
P.  Wma.  663.)  The  case  of  Pateraon  v.  Ellis  in  the  court 
of  errors  of  this  state,  (11  Wend.  259,)  asserts  the  doctrine 
broadly,  and  is  conclusive  against  any  distinction  between 
**  without  issue  "  and  '^  without  leaving  issue,"  as  to  their  legal 
effect  before  the  revised  statutes,  and  Ch.  J.  Parsons  declares 
the  rule  in  the  same  way  in  Ide  v.  Ide,  (5  Mass,  R,  500.) 

Since  the  statute  De  Donis,  13  Edw.  1,  and  the  statute 
of  wills,  a  devise  to  a  man  and  if  he  die  without  issue,  or 
without  leaving  issue,  then  over,  gave  the  first  devisee  an  estate 
tail,  with  a  contingent  remainder  upon  the  determination  of 
the  first  estate  by  the  failure  of  issue  in  tail  at  any  period. 

The  act  of  the  legislature  of  this  state  of  February  22, 
1786,  abolished  estates  tail,  and  declared  that  in  aU  cases 
when  any  person  would  but  for  the  act  become  seised  of 
lands  in  fee  tail,  he  should  be  adjudged  to  be  seised  in  fee 
simple  absolute.  The  effect  of  this  was  to  cut  off  contingent 
remainders  limited  upon  failure  of  issue  after  an  estate  tidl, 
since  they  could  not  be  limited  upon  a  fee  simple,  which  ex- 
hausts  the  entire  estate.  A  limitation  of  lands  upon  fiedlure  of 
issue  of  the  first  taker  ^  imported  an  indefinite  failure  of  issue,  as 
has  been  already  stated,  and  therefore  such  a  limitation  could 
not  be  supported  as  an  executory  devise,  because  it  would 
not  necessarily  vest  within  the  period  beyond  which  such  an 
estate  could  not  extend  at  common  law,  viz^  a  life  or  lives  in 
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being  and  twenty^ne  years  and  nine  monthi,  afterwards. 
The  result  was^  tliat  since  the  statute  of  1786  a  limitation  of 
a  future  contingent  estate  upon  failure  of  issue  was  void, 
both  as  a  contingent  remainder  and  an  executory  derise,  and 
the  first  devisee  took  the  whole  estate. 

These  propositions  do  not  require  authorities  to  sustain 
them.  Besides  the  cases  which  have  been  referred  to,  and 
the  older  English  authorities,  which  are  cited  in  them,  it  is 
sufficient  to  mention  Jackaon  v.  BelUngery  (18  John.  368,) 
and  the  first  two  series  of  cases  upon  the  Eden  will,  which 
are  or  ought  to  be  familiar  to  every  lawyer,  and  some  of  which 
I  shall  presently  refer  to  for  another  purpose.  (Anderson 
V.  Jackson^  16  John.  332.  Lion  v.  BurtisSy  20  id.  483. 
Wilkes  V,  Lion^  2  Cotven^  333.  See  also  Fosdick  v.  Comelly 
1  John.  440;  Jackson  v.  Stoats j  11  id.  337;  Jackson  v. 
Thompson^  6  Cotoeny  178;  Paterson  y.EUiSy  11  Wend.  259; 
CtOter  V.  Doughty y  23  id.  513 ;  Lott  v.  Wyckqfy  2  Comst. 
355.)  The  construction  which  was  given  to  the  words  dying 
without  issue,  in  wills,  obviously  in  many  cases  defeated  the 
intention  of  the  testator,  and  it  is  doubtful  if  these  words 
wer«  often  used  by  any  uninBtructed  person  with  a  sense  of 
their  true  legal  import  and  effect.  Courts  and  judges  have 
therefore  been  astute  to  find  and  prompt  to  seize  any  reason 
in  snch  instruments  for  applying  a  different  construction,  and 
for  holding  that  the  testator  not  only  intended  but  legally 
manifested  his  intention,  that  the  devise  over  should  take 
effect  upon  the  death  of  the  first  taker.  Since  the  case  of 
Fosdick  V.  Comelly  (1  John.  440,)  it  must  be  said  to  have 
been  determined  in  this  state,  that  where  there  was  a  devise 
to  two  or  more,  and  upon  the  death  of  either  without  issue, 
then  to  the  survivor  or  survivors,  the  mention  of  survivors 
and  the  devise  over  to  surviving  devisees,  were  sufficient  to 
show  that  the  testator  intended  a  definite  failure  of  issue, 
that  is  at  the  death  of  the  first  devisee,  and  to  make  an  ex- 
ception to  the  rule  by  which  the  meaning  of  the  words  ^^  dying 
without  issue"'  is  settled.    A  devise  to  surviving  devisees 
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upon  the  death  of  the  first  devisee  unthout  issue,  was  there- 
fore a  good  executory  devise  upon  a  qualified  or  determinable 
fee.  This  doctrine  was  applied  by  the  supreme  court  to  the 
will  of  Medcef  Eden,  in  the  case  of  Anderson  v.  Jacksony 
and  it  was  affirmed  by  the  court  of  errors  in  that  case,  not- 
withstanding the  very  able  opinion  of  Chancellor  Kent  to  the 
contrary.  (16  John.  382,  397.)  That  learned  jurist  after- 
wards  repeatedly  expressed  his  disapprobation  of  this  decision, 
but  the  courts  adhered  to  it  notwithstanding,  and  it  has  long 
been  too  weU  established  to  be  overturned,  at  least  by  this 
court.  The  case  of  Foadich  v.  Cornell  was  approved  and 
followed  in  Jackson  v.  Stoats ,  (11  John.  337,)  and  that  of 
Anderson  v.  Jackson  was  followed  in  the  other  Eden  cases, 
and  was  deliberately  reaffirmed  in  the  court  of  errors,  in 
Wilkes  V.  Liony  (2  Cowen,  333.)  In  Cutter  v.  Doughty,  (23 
Wend.  513,)  Judge  Cowen  says:  "It  is  too  late  to  contend  that 
a  devise  to  the  survivor  or  survivors  of  another  upon  his 
death  without  issue  is  void  as  a  limitation  upon  an  indefinite 
failure  of  issue.  The  word  survivors  qualifies  the  technical 
or  primary  meaning  of  the  words  dying  without  issue,  being 
considered  the  same  as  if  the  testator  had  added  living  at  the 
time  of  his  death.'' 

In  the  case  before  us,  the  devise  is  to  the  effect  that  if 
Thomas  M.  Wilson  the  first  devisee  should  die  without  leav- 
ing male  issue,  the  lands  are  to  go  the  one  half  to  his  widow 
during  her  life  or  widowhood,  and  upon  her  death  or  marriage 
the  real  estate  shall  be  equally  divided  between  James, 
Elizabeth  and  the  children  of  Thomas.  It  is  contended  that 
this  case  differs  from  those  which  have  been  cited  and  is  not 
controlled  by  the  Eden  cases,  because  the  devise  here  is  not 
expressed  in  the  same  terms,  and  is  not  to  survivors,  and 
because  a  portion  of  it  at  least  is  to  persons  who  might  come 
into  being  after  the  will  took  effect — the  children  of  Thomas 
H.  Wilson.  This  however  is  a  difference  in  terms  and  not 
in  principle,  and  cannot  change  the  construction,  or  the  result. 
The  word  "survivors"  is  not  insisted  upon  in  the  cases  as  a 
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teohnical  word,  which  is  to  change  the  meaning  of  the  lim- 
itation. Any  language  which  indicates  the  time  when  the 
limitation  is  to  take  effect  is  sufficient.  The  rule  which  af- 
fixed a  certain  meaning  to  the  words  ^' dying  without  issue" 
was  a  rule  of  property,  and  it  was  steadily  adhered  to  as 
such.  But  it  could  be  controlled  by  a  contrary  intention 
properly  manifested  by  a  testator,  and  all  that  is  sought  is 
legal  evidence  of  such  intention.  In  the  leading  case  of 
Fosdick  y.  Cornell  the  court  argued  the  intention  of  the 
testator  from  the  whole  wiU,  and  the  use  of  the  word  survivors 
was  only  mentioned  as  one  circumstance.  In  Jackson  v.  Bd- 
linger  J  (18  John,  380,)  the  observations  of  Ch.  J.  Spencer 
are  very  pertinent  to  show  the  reason  of  the  decisions,  and 
in  Lion  v.  BurtisSj  (20  John.  JR.  483,)  the  same  judge  is 
equally  explicit.  He  says  there,  that  since  our  statute,  any 
expression  denoting  an  intention  to  limit  the  failure  of  issue 
to  a  life  in  being,  is  sufficient  to  repel  the  implication  that  a 
limitation  of  an  estate  over  in  the  event  of  the  first  devisee 
dying  without  issue,  was  meant  to  be  an  estate  taU. 

Nor  is  it  the  fact  merely  that  the  devise  overi  is  to  persons 
who  are  in  fact  in  esse,  which  is  the  controlling  circumstance. 
That  fact  is  material,  because  it  shows  that  the  devise  must 
have  been  intended  to  take  effect  upon  the  death  of  the  first 
devisee.  This  is  the  necessary  feature,  and  it  is  sufficient  to 
discover  any  clear  evidence  of  this  in  the  will. 

In  the  present  case  there  is  a  devise  upon  the  death  of 
Thomas  M .  Wilson  without  male  issue,  of  one  half  the  lands 
to  his  widow  for  life  or  widowhood,  and  upon  the  termination 
of  this  estate  the  ulterior  devises  are  to  vest  in  possession.  It 
is  obvious  that  the  testator  contemplated  the  period  of  the 
death  of  Thomas  M.  Wilson  as  the  period  when  the  limita- 
tion over  should  take  effect.  Here  is  a  life  estate  limited  to 
a  person  in  esse,  upon  the  failure  of  issue  of  the  first  devisee, 
and  a  subsequent  division  of  the  property  directed  at  the 
termination  of  the  life  estate.  Without  indulging  in  conject- 
ure^ and  without  going  beyond  the  language  of  the  will,  the 
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inferenoe  is  plain  that  the  testator  intended  that  the  estates 
limited  npon  failure  of  male  issue  of  Thomas  M.  Wilson 
should  vest  successively  at  the  death  of  Thomas. 

Another  question  argued  was  whether  the  devise  over  waa 
of  the  whole  or  only  of  half  the  estate.  The  language  of 
the  codicil  is,  ^'upon  her  death  or  marriage  it  shall  be  equaJly 
divided/'  ^c,  and  the  heirs  of  Thomas  M.  Wilson  contend 
that  the  codicil  only  revoked  the  wiU  as  to  half  the  estate^ 
and  that  Thomas  M.  took  an  absolute  fee  by  the  will^  in  the 
residua  I  think,  however,  that  the  testator  manifestly  in- 
tended to  revoke  the  whole  devise,  and  to  give  all  the  property 
one  direction  when  he  made  the  codicil.  He  disposes  of  the 
whole  of  it,  or  intends  to  do  so,  by  the  language  first  used 
in  the  latter  instrument ;  and  the  word  ^4t''  must  be  con« 
strued  by  that  intention,  and  in  reference  to  the  property 
described  in  the  prior  part  of  the  clause,  and  is  not  to  be 
restricted  to  the  one  half  given  to  the  widow  of  Thomas  for 
life.  This  is  the  construction  approved  by  Judge  Wood- 
worth  when  this  will  was  before  this  court,  (8  Coweny  86.)  Al- 
though perhaps  the  point  was  not  involved  in  the  decision  of 
that  cause,  the  observations  of  the  judge  are  pertinent  and 
satisfactory. 

I  conclude,  therefore,  that  Thomas  M.  Wilson  by  the  will 
and  codicil  of  his  father  took  a  defeasible  fee  in  the  whole 
of  these  lands,  and  that  upon  his  death  without  issue,  and 
the  death  of  his  widow,  the  lands  passed  by  executory  devise 
to  James  Wilson,  Elizabeth  Park  and  the  children  of  Thomas 
M.  Wilson  in  fee,  imless  the  share  of  Mrs.  Park  had  been 
previously  conveyed  by  her  release,  which  is  the  next  question 
in  the  case. 

The.  children  of  Mrs.  Park  deny  the  existence  of  the  release 
which  their  mother  is  alleged  to  have  executed.  But  I  con- 
cur with  the  referee  and  the  judge  at  special  term,  that  it  is 
sufEiciently  proved  to  have  been  made,  and  to  have  had  all 
the  incidents  necessary  to  such  a  paper.  As  to  the  consider- 
ation, which  is  also  disputed,  the  observations  of  Judge  Lott 
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appear  to  me  conclusive.  It  is  the  most  reasonable  and 
natural  explanation  of  the  transaction,  that  Thomas  M.  Wil- 
son refused  to  accept  the  devise  and  pay  off  the  charges,  and 
in  particular  the  debt  of  his  father  to  the  husband  of  Mrs. 
Park,  unless  she  would  release  her  contingent  interest  in  the 
property  to  him.  As  to  fraud  or  imposition  in  procuring 
this  instrument,  if  that  issue  were  raised,  there  certainly  is 
not  enough  in  the  evidence  to  justify  a  court  in  setting  aside 
such  a  solemn  and  deliberate  act. 

When  the  release  was  executed,  Thomas  M.  Wilson  was  in 
possession  of  the  lands  under  his  father's  will  and  codicil,  by 
which  he  took  a  determinable  fee.  The  execution  of  the  re- 
lease may  have  been  a  part  of  one  transaction  with  the  accept- 
ance of  the  devise,  that  is,  the  one  a  condition  of  the  other, 
as  has  been  already  intimated,  but,  in  I^al  contemplation, 
one  preceded  the  other.  Mrs.  Park  had  in  the  land  a  pos- 
sibility that  title  might  vest  in  her,  in  the  contingency  of  the 
death  of  her  brother  without  male  issue.  The  right  was 
more  than  an  expectancy  as  of  an  heir  presumptive,  for  it 
depended  only  upon  one  contingency,  and  that  not  very  re- 
mote, and  could  not  be  defeated  by  the  volition  of  any  other 
person. 

The  referee  held  that  such  a  right  could  not  pass  by  a 
release,  upon  the  authority  of  the  Eden  cases,  especially 
Jackson  v.  Waldron^  (13  Wend,  178.)  The  judge  at  special 
term  considered  that  the  decision  in  that  case  was  no  longer 
the  law,  since  the  recent  case  of  Miller  v.  EmanSj  in  the  court 
of  appeals,  (19  N.  F.  R.  384.)  Judge  Selden  in  the  opinion 
whick  he  delivered  in  the  latter  case  remarks,  that  the  case 
before  him  may  be  distinguished  from  Anderson  v,  Jackson, 
(16  John.  JR.  382.)  I  confess  I  do  not  well  see  how,  in  any 
particular  in  which  that  case  was  material,  or  why  these  two 
cases  should  be  distinguished,  since  the  doctrine  of  Anderson 
V.  Ja<^on  is  precisely  that  which  was  assumed  on  all  hands, 
as  the  basis  for  the  decision  in  Miller  v.  Emans,  as  to  the 
character  of  the  estates  of  the  parties.    I  am  inclined  to 
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think  that  the  learned  judge  meant  to  say  that  the  case  be- 
fore him  could  be  distinguiflhed  from  Jackson  v.  WcUdron, 
(13  Wend.  178.) 

I  apprehend  the  nature  of  the  right  attempted  to  be  re- 
leased or  assigned,  is  the  same  in  Jackson  y.  Waldron  and 
in  Miller  v.  Emans.  In  both  there  was  an  executory  devise 
contingent  upon  survivorship,  and  the  failure  of  issue.  There 
is  a  diiference  in  favor  of  the  greater  certainty,  or  the  less  re- 
moteness of  the  cQutingency  in  the  present  case,  because  it 
does  not  depend  upon  survivorship,  but  upon  the  determina- 
tion of  the  prior  fee  only.  There  is  also  a  difference  in  the 
three  cases  in  respect  to  the  conveyances.  In  Jackson  ▼. 
Waldron  the  conveyance  was  made  by  two  persons  who  were 
entitled  to  determinable  fees,  with  an  executory  devise  to  the 
survivor,  and  made  to  a  third  person.  In  some  of  the  dis- 
cussions upon  this  case  it  was  asserted  that  Winter,  the 
assignee  or  grantee^  was  in  possession,  or  that  he  should  be 
assumed  to  have  been  so  in  contemplation  of  law,  when  this 
release  was  made.  The  prevailing  opinion  in  the  court  of 
errors  discusses  the  case  and  denies  the  validity  of  the  con-* 
veyance,  on  the  assumption  that  it  was  made  to  a  parly  in 
possession  or  entitled  to  a  present  estate.  If  it  be  assumed 
on  the  contrary  that  the  conveyance  in  that  case  was  made  to 
a  stranger,  it  would  undoubtedly  ms^e  a  wide  difference  be^ 
tween  that  case  and  either  Miller  v.  EmanSy  or  the  case  before 
us,  on  the  present  point.  Judge  Strong,  in  his  opinion  says, 
that  the  case  of  Jackson  v.  Waldron  did  not  raise  the  ques-* 
tion  whether  one  of  the  trustees  could  have  released  to  the 
other,  because  the  assignment  was  a  conveyance  to  a  stranger, 
not  a  release  to  one  having  a  prior  estate.  But  Judge  Denio, 
in  his  dissenting  opinion,  very  forcibly  urges  that  Joseph. 
Eden  conveyed  his  dfiterminable  fee  by  the  assignment  to 
Winter,  and  Medcef  could  as  well  release  to  Winter,  his 
brother's  grantee,  as  to  his  brother. 

In  the  case  of  Miller  v.  EmanSy  a  certain  number  of  sev- 
eral persons  seised  of  an  estate,  which  Judge  Selden  holds 
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mnst  be  assimilated  to  a  joint  tenancy,  executed  a 
ance  in  the  form  of  a  release  and  quitclaim  to  their  co-tenants, 
who  were  in  actual  possesion,  and  this  release  was  held  to 
pass  both  their  present  estate  and  their  future  right. 

In  the  case  at  bar  one  of  three  or  more  persons  entitled  to 
a  contingent  right  upon  the  death  of  Thomas  M.  Wilson 
without  male  issue,  released  to  Thomas  M.  Wilson  while  in 
possession  and  entitled  to  the  precedent  estate.  This  is  a 
case  certainly  distinguishable  from  that  which  arose  under 
the  Eden  title,  if  Judge  Strong's  construction  of  that  case 
be  correct.  It  is  stronger  in  favor  of  the  conveyance  than 
that  case,  and  I  am  unable  to  see  any  valid  distinction  in 
principle  between  it  and  the  case  of  Miller  v.  Emana. 
The  counsel  for  the  heirs  of  Mrs.  Park  supposes  that  the 
release  of  the  future  estate,  in  the  Emans  case,  was  upheld 
by  the  court  of  appeals  because  it  was  betw^n  joint  tenants. 
The  argument,  however,  misapprehends  the  decision.  The 
&ct  of  a  joint  seisin  and  possession  was  material  to  the  effect 
of  the  conveyance  upon  1j:ie  present,  and  not  the  future  es- 
tate. The  release  was  held  to  operate  upon  the  present  estate 
of  the  grantor  "  per  mitter  Testate."  It  contained  no  words 
to  bring  it  within  the  statute  of  uses,  and  as  it  did  not  trans- 
fer the  possession,  it  would  have  been  inoperative  upon  the 
present  estate  unless  made  to  a  party  in  possession.  The 
grantors  were  in  possession  of  the  whole  premises,  because 
they  were  aeised  "per  my  et  per  tout"  as  joint  tenants.  It 
did  not  appear  that  they  were  in  the  exclusive  possession,  or 
in  possession  otherwise  than  by  their  estate.  So  far  as  that 
conveyance  passed  a  present  estate,  it  was  necessary  to  invoke 
this  reasoning  to  support  it.  The  validity  of  the  conveyance 
depended  upon  the  possession  of  the  grantors,  and  that  rested 
entirely  upon  their  estate  as  joint  tenants.  But  the  release 
in  the  present  case  operated  exclusively  in  another  manner, 
thatis,  by  way  of  enlargement.  It  is  unnecessary  to  consider 
whether  a  release  of  one  who  has  a  future  or  contingent  es- 
tate, would  be  valid  if  made  to  one  who  has  a  mere  possession 
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of  the  premises  without  title.  Here  the  release  is  to  one  who 
has  the  entire  and  exclusive  possession  and  present  estate. 
U  or  is  it  a  question  of  a  conveyanoe  between  two  co-tenants, 
who  are  seised  of  several  present  estates^  but  of  a  release  hj 
one  holding  a  future  interest  or  right,  to  him  who  hath  all 
the  present  right  both  of  property  and  possession  which 
could  belong  to  any  number  of  joint  tenants.  If  this  deed 
is  otherwise  sufficient,  it  is  not  open  to  any  objection  that  it 
cannot  operate  hj  transmutation  of  possession,  or  under  the 
statute  of  uses,  because  it  is  made  to  a  person  already  in  sole 
and  rightful  possession.  Nor  is  there  any  difficulty  with  such 
a  conveyance  under  the  statute  of  champerty:  that  is  abund* 
antly  clear  from  all  the  caser.  The  only  question  upon,  it 
would  have  been  upon  the  nature  of  the  interest  to  be  affect- 
ed and  its  releasability.  I  think  this  point  is  definitively 
settled  in  the  case  of  MiUer  v.  Emansj  both  by  the  judgment 
and  the  opinions.  I  have  shown  that  the  cases  cannot  be 
distinguished  in  principle  on  this  point.  I  will  only  add  two 
sentences  from  the  opinion  to  show  the  length  to  which  the 
judges  who  gave  them  were  disposed  to  go.  Judge  Selden 
said,  (p.  394,)  ^^I  think  it  will  be  found  that  any  and  every 
contingent  right,  however  uncertain,  may  be  released  to  a 
party  already  seised  of  a  present  estate  in  possession ;"  and 
Judge  Strong  said,  {p,  307,)  '^  When  there  is  an  existing  right 
in  one  which  cannot  be  defeated  by  the*volition  or  action  of 
another  to  a  future  estate  upon  a  contingency,  there  is  some- 
thing upon  which  a  release  might  operate."  I  add  here  that 
I  think  that  this  case  could  be  distinguished  from  Jackson 
V.  Waldron,  i  nd  the  validity  of  the  release  of  Mrs.  Park 
upheld  by  the  doctrines  of  that  decision,  as  it  may  be  neces* 
sary  for  me  to  show  in  another  part  of  the  judgment.  It  is 
sufficient,  however,  at  present,  that  it  falls  within  MiUer  v. 
Enuxns, 

I  concur  with  my  associate  who  heard  this  case  at  special 
term,  that  the  release  of  Elizabeth  Park  was  valid  and  effect- 
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nal  to  pass  to  Thomas  M.  WlLson  all  her  contingent  right,  so 
that  it  afterwards  became  a  vested  estate  in  him. 

The  third  principal  question  in  the  case  arises  upon  the 
mortgage  made  by  Thomas  M.  Wilson  to  James  Wilson.  On 
the  26th  day  of  June,  1823,  Thomas  M.  Wilson,  in  order  to 
pay  or  secure  the  payment  of  the  two  legacies  given  by  the 
testator,  and  charged  upon  the  lands  wiiich  he  took  under 
the  will  and  codicil,  one  of  seven  hundred  and  fifty  dollars 
to  the  widow,  and  one  of  a  like  amount  to  James  Wilson, 
executed  a  mortgage  for  $1561.25  to  James  Wilson.  This 
mortgage  covered  by  its  terms,  twenty-four  Bcres,  part  of  the 
lands  devised  by  the  will  of  Thomas  Wilson.  At  the  time 
of  the  execution  of  the  mortgage  Thomas  M.  Wilson  was 
seised  of  a  determinable  fee  in  the  lands  mortgaged,  and  that 
estate  determined  at  his  death.  As  the  referee  understood 
the  law,  this  was  his  only  interest  or  estate.  But  the  release 
made  by  Mrs.  Park  being  valid,  Thomas  M.  Wilson  had  also 
the  contingent  interest  of  Elizabeth  Park  in  the  ultimate  fee. 
That  interest  became  vested  in  his  heirs  absolutely  by  the 
happening  of  the  contingency  upon  which  it  depended.  Thom- 
as M.  Wilson  died  on  the  1st  of  September,  1824,  and  then 
of  course  his  estate  under  his  father's  will  determined.  His 
children  took  as  his  heirs  and  not  as  purchasers,  the  fee  of 
one  third  of  the  lands  to  which  Mrs.  Park  would  have  been 
entitled  but  for  her  release.  That  interest  in  Thomas  M. 
Wilson,  after  the  release,  was  devisable  and  descendible.  It 
must  have  been  descendible,  or  the  release  would  have  been 
wholly  ineffectual,  and  if  descendible  it  was,  I  take  it,  de- 
visable. In  the  opinion  of  Senator  Tracy  in  Jackson  v.  Wal^ 
dron,  and  by  the  authorities  which  he  cites,  it  is  shown  that 
descendible  and  devisable  are  convertible  terms  in  respect  to 
contingent  interests.  The  intsrest  of  Medcef  Eden  was  not 
descendible,  because  his  death  would  determine  the  very 
possibility  which  would  direct  the  estate  to  him,  and  it  would 
be  absurd  that  he  should  be  allowed  to  transmit  through  his 
death  what  his  death  put  an  end  to.    But  the  devise  in  the 
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codicil  of  Thomas  WiLson,  sen.,  is  otherwise  in  this  respect. 
It  is,  I  take  it,  beyond  doubt,  and  not  disputed  by  any  of 
these  parties,  that  the  devise  over  upon  the  death  of  Thomas 
M.  Wilson  without  male  issue  was  of  a  fee.  If  the  contin- 
gency happened  and  the  estate  vested,  it  became  a  fee,  and 
before  the  happening  of  the  contingency  the  expectant  int^- 
edt  of  the  devisee,  in  respect  to  its  qualities  of  transmission 
and  transfer,  assimilated  a  contingent  remainder. 

There  is  obviously  a  wide  difference  between  the  interest 
devised  to  Elizabeth  Park  by  this  codicil,  and  that  which 
was  considered  in  the  court  of  errors  in  Jackson  v.  Waldron, 
Here  the  vesting  of  an  estate  in  fee  depended  upon  nothing 
but  the  contingency  of  the  death  of  Thomas  M.  Wilson  with- 
out male  issue,  and  the  persons  in  whom  it  was  to  vest  were 
designated  and  ascertained.  In  the  Eden  will,  on  the  con- 
trary, the  person  who  was  to  take  was  not  ascertainable  until 
the  contingency  happened.  In  other  words,  it  depended 
upon  the  double  contingency  of  the  death  of  one  of  the 
brothers  without  issue,  and  the  survivorship  of  the  other.  It 
was  upon  this  very  point  that  Senator  Tracy  held  that  the 
interest  of  Medcef  Eden  was  a  naked  possibility  not  coupled 
with  an  interest.  The  whole  point  really  decided  in  Jctch- 
son  V.  WaXdron  was  that  a  devise  to  two,  and  if  either  died 
without  issue,  his  share  to  the  survivor,  gave  to  each  only  a 
bare  possibility  in  the  lands  devised  to  the  other  during  his 
life,  and  that  such  a  right  was  not  an  interest,  and  was  not 
assignable  nor  releasable.  The  cases  and  text  writers  cited 
both  by  the  Chancellor  and  Senator  Tracy  make  a  distinction 
between  such  a  right,  and  those  created  by  devises  upon  a 
like  contingency  to  a  definite  and  certain  person.  It  is  agreed 
that  the  latter  are  coupled  with  an  interest,  and  it  is  well 
settled  that  they  are  devisable.  This  was  determined  in  the 
case  of  Boe  v.  JoneSy  (1  H.  BL  30 ;  8.  0.  in  error  in  B,  B. 
3  T.  B,  88.)  I  am  very  clear  that  the  right  or  interest  of 
Elizabeth  Park  in  these  lands  was  devisable.  We  have  held 
that  it  was  releasable,  and  passed  to  Thomas  M.  Wilson  by 
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ihe  release  proved  in  this  case,  before  he  made  the  mortgage 
now  in  question*  And  it  will  be  seen  that  as  it  was  a  pos- 
sibility coupled  with  an  interest^  as  being  created  by  a  devise 
to  a  designated  person,  and  upon  a  single  contingency  not 
remote,  or  dependent  upon  the  volition  of  another,  the  estate 
of  Mrs.  Park  was  a  different  one  from  that  of  Medcef  Eden, 
and  her  release  was  valid  under  the  distinction  by  which  his 
was  declared  void. 

But  the  question  now  is,  whether  this  contingent  interest 
or  possibility  coupled  with  an  interest,  could  be  bound  or 
charged  by  a  mortgage,  that  is,  substantially  whether  it  was 
assignable,  and  this  is  a  question  not  decided  in  any  of  the 
cases  to  which  I  have  referred. 

Senator  Tracy  asserts  it  to  be  the  doctrine  of  the  older 
cases  that  a  contingent  interest,  though  devisable,  is  not  as- 
signable, and  that  the  more  recent  decisions  do  not  trench 
upon  that  rule.  The  remark  was  not  necessary  in  the  decis- 
ion of  the  cause,  and  I  think,  with  deference,  was  hardly  correct. 
The  opinion  or  impression  may  no  doubt  be  traced  in  a  great 
degree  to  Lampet's  caacy  (10  Bep.  46.)  Lord  Coke  does  say 
it  was  resolved  in  that  case  that  an  executory  interest  in  a 
term,  which  was  devised  for  life  to  one  and  then  for  the  res- 
idue to  another,  was  not  assignable  to  a  stranger.  But  what 
was  adjudged  in  the  case  was  that  this  interest  in  the  latter 
was  releasable  to  the  tenant  for  life.  With  reference  to  the 
legal  propositions  beyond  the  point  decided  in  the  case,  it  will 
be  remembered  that  executory  devises  had  then  but  just  been 
introduced  into  the  law,  and  they  were  regarded  by  the  older 
lawyers  with  a  strictness  which  has  since  been  relaxed.  With- 
out adverting  to  the  whole  series  of  decisions,  it  will  be  suf- 
ficient to  cite  a  few  of  the  more  recent.  In  the  case  of  Janes 
V.  Bocj  (3  T.  B.  88,  93,)  Lord  Kenyon  seems  to  have  con- 
sidered that  it  had  come  to  be  settled  by  degrees  that  such 
interests  were  descendible,  releasable  and  assignable,  and  that 
the  only  question  remaining  was  if  they  were  devisable; 
which  he  expresses  a  determination  to  put  at  rest.    Bo  the 
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other  judges,  who  gave  their  opinions  seriatim,  thought  that 
the  case  turned  upon  the  statute  of  wills,  and  upon  the  ques- 
tion whether  the  language  of  the  statute  was  broad  enough 
to  include  the  interest  or  estate  in  question.  I  think  the 
modem  authorities  and  the  best  text  books  will  sustain  the 
proposition  that  devisable  and  assignable  are  convertible 
terms  in  referenoe  to  contingent  interests,  and  I  see  no  reason 
why  they  should  not  be.  In  order  to  show  that  such  contin- 
gent rights  were  devisable,  it  was  only  necessary  to  establish 
that  they  were  interests  and  not  merely  possibilities.  But 
when  this  was  established  it  certainly  proved  that  the  devisee 
had  something  in  the  land ;  and  if  he  had  an  actual,  definite, 
although  contingent  interest,  he  could  convey  it  by  the  same 
rule  by  which  he  could  devise  it,  unless  he  was  forbidden  to 
do  so  by  the  statutes  of  champerty.  I  have  no  doubt  that 
such  a  case  is  entirely  excluded  from  the  provision  of  all,  even 
the  older  and  more  stringent  statutes  of  champerty.  Waiv- 
ing the  question  whether  a  mortgage  is  forbidden  by  these 
statutes,  the  sale  of  a  contingent  interest  to  arise  after  a  de- 
terminable fee,  is  not  such  a  sale  of  a  pret^ided  right  or  title 
as  the  statutes  of  champerty  aim  to  prevent.  Such  pretended 
titles  are  where  one  person  claims  lands  of  which  another  is 
in  possession  holding  adversely.  It  is  plain  that  there  wbs 
no  such  adverse  possession  here.  I  perceive  no  difference 
between  vested  and  contingent  remainders  or  executory  de- 
vises, in  respect  to  champerty.  In  either  case  there  is  no  pos- 
session by  the  remainderman  or  executory  devisee,  and  in 
neither  is  there  any  possessiofi  adverse  to  him.  In  Orant  v. 
Totonsendy  (2  HUl,  654,)  it  was  held  that  a  remainderman 
could  convey  while  the  tenant  for  life  was  in  possession. 
That  was  a  vested  remainder,  but  the  principle  would  have 
been  the  same  if  it  had  been  contingent. 

I  am  of  the  opinion  that  Mrs.  Park  could  have  made  a 
valid  mortgage  upon  her  interest,  and  that  her  assignee, 
Thomas  M.  Wilson,  was  equally  competent  It  follows  that 
the  mortgage  which  was  made  by  the  latter  was  a  lien,  not 
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only  on  his  own  estate  nnder  the  codicil  in  all  the  lands  de- 
scribed^ which  determined  at  his  death^  but  also  npon  the  fee 
in  one  third  of  those  lands,  which  his  children  took  as  heirs 
to  their  father  through  the  release  of  Mrs.  T^xk.  This. 
being  so,  it  seems  to  me  that  there  is  no  occasion  nor  oppor- 
tunity to  invoke  the  law  of  estoppel  against  the  plainti£f  as 
assignor  of  this  mortgage.  The  doctrine  upon  which  his 
liability  for  the  mortgage  was  made  out  in  the  court  below, 
rested  upon  his  having  assigned  as  valid  an  instrument  which 
had  become  wholly  invalid  and  ineffectual  by  the  death  of  the 
mortgagor,  and  which  by  its  terms  covered  land  of  which  the 
assignor  had  become  the  owner.  But  that  was  not  the  fact. 
James  Wilson  still  held  this  mortgage  against  the  original 
share  or  estate  of  Elizabeth  Park.  It  was  a  valid  lien  upon 
the  fee  to  that  extent,  and  I  see  nothing  by  which  James 
Wilson  can  be  said  to  have  guarantied  that  it  was  a  Uen 
upon  any  thing  more,  on  to  be  estopped  from  denying  that  it 
-was  not.  If  James  Wilson  had  been  compelled  to  pay  this 
mortgage,  I  apprehend  he  could  have  come  round  either  in 
this  action,  or  in  a  proper  suit,  upon  the  heirs  of  Thomas  M. 
Wilson  for  compensation  to  the  extent  of  the  value  of  the 
share  of  Elizabeth  Park,  because  tkey  took  this  as  heirs  to 
iheir  father,  and  not  as  purchasers  or  as  heirs  to  Thomas 
Wilson,  sen.  But,  in  the  present  aspect  of  the  case,  I  think 
the  mortgage  in  question  should  be  paid  out  of  the  share  de- 
vised to  Elizabeth  Park,  and  now  held  by  th^  daughters  of 
Thomas  M.  Wilson,  by  virtue  of  Mrs.  Park's  release  of  the 
land  described  in  the  mortgage.  If  the  proceeds  of  this 
should  prove  insufficient  for  the  purpose,  the  holder  of  the 
mortgage  should  be  at  liberty  to  apply  for  any  proper  relief 
against  the  heirs  of  Thomas  M.  Wilson,  who  are  liable  for 
the  debt  of  their  father,  not  only  to  the  extent  of  the  land 
expressly  mortgaged,  but  to  the  value  of  the  interest  in  all 
the  land  devised  which  passed  by  the  release  of  Elizabeth 
Park,  and  comes  to  them  as  heirs  of  Thomas  M.  Wilson. 
The  conclusion  at  which  I  have  thus  arrived  disposes  of 
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ilie  questions  which  were  discussed  as  to  the  equities  between 
James  Wilson  and  Thomas  M.  Wilson's  children. 

There  was  another  point  raised  in  behalf  of  the  defend- 
ants, Mary  L.  Wilson  and  others,  that  they  should  be  repaid 
the  expenditures  made  by  their  father  in  permanent  improve- 
ments. It  is  sufSicient  to  say  that  I  do  not  find  in  the  pa- 
pers any  evidence  of  these  improvements,  and  we  are  not 
called  upon  to  lay  down  any  rule  with  respect  to  them. 

My  opinion  therefore  is,  that  there  should  be  a  modifica- 
tion of  the  judgment  in  relation  to  the  mortgage  of  Thomas 
M.  Wilson  as  I  have  already  indicated,  and  that  in  other 
respects  the  judgment  should  be  affirmed.  But  my  brethren 
do  not  concur  in  this  view  of  the  effect  of  the  assignment 
by  James  Wilson.  They  consider  him  bound  to  make  the 
mortgage  good  out  of  his  own  share  of  this  property,  in  con- 
sequence of  his  assignment,  upon  a  similar  principle  to  that 
which  was  acted  upon  by  the  referee,  although  applied  to  a 
different  state  of  facts.  In  their  view  of  the  case,  James 
Wilson,. having  assigned  without  qualification  a  mortgage 
which  described  the  premises  generally,  or  the  estate  of  the 
mortgagor  as  if  he  owned  the  whole,  is  not  at  liberty  to  as- 
sert that  he,  the  assignor,  is  the  owner  of  a  share  of  the  lands 
not  subject  to  the  mortgage.  I  am  not  able,  as  I  have  said, 
to  concur  in  this  view  of  this  part  of  the  case,  or  in  the  con- 
sequences which  are  deduced  firom  it.  Upon  the  other  points 
presented  by  the  case  the  court  are  unanimous,  and  it  being 
the  opinion  of  a  majority  of  the  court  that  this  portion  of 
the  judgment  is  also  correct,  the  whole  judgment  is  affirmed. 

The  costs  of  all  the  parties  on  the  appeal  will  be  paid  out 
of  the  fund. 

[Obavob  Gbnxbal  TbbMi  Septomber  10, 1860.  LoU,JBDmoiiUki  Uroim, 
JvstieaB.] 
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In  1885  L.  and  G.  entered  into  an  agreement  in  writing,  by  which  L.  under- 
took to  fill  in  with  earth,  &c.,  certain  lands  under  water,  owned  by  G.,  and 
as  a  compensation  for  the  labor,  G.  covenanted  to  convey  to  L.  one-third 
part  of  such  lands,  in  fee.  L.  proceeded  to  fill  in  the  lots,  having  previously 
made  a  survey  of  the  same,  in  which  he  was  aided  by  T.,  the  then  owner  of 
the  adjoining  lots  on  the  south.  On  such  survey  T.  placed  stakes,  and 
made  a  monument,  to  indicate  the  boundary  line  between  him  and  L.,  and 
L.  filled  in  the  lots  to  correspond  with  the  stakes  and  monument  T.  was 
repeatedly  upon  the  ground,  while  the  work  was  in  progress,  and  made  no 
objection  thereto.  Btildf  that  the  line  between  the  two  acUoining  owners 
being  thus  established,  and  located  by  the  acts  and  acquiescence  of  the 
parties  themselves,  and  L.  having  expended  money  and  labor  in  making 
valuable  and  permanent  improvements  upon  the  lots,  in  the  faith  and  confi- 
dence that  the  line  so  marked  was  the  true  line,  it  must  be  regarded  as 
such ;  and  that  persons  claiming  title  under  T.  were  estopped  from  contro- 
verting the  line  as  thus  established  and  located. 

^here  a  bill  of  foreclosure  stated  that  a  portion  of  the  mortgaged  premises 
had  been  released  fh>m  the  operation  of  the  mortgage,  by  the  mortgagee, 
and  that  the  mortgage  was  not  a  lien  thereon ;  and  the  decree  excepted 
that  portion  tram  the  elTect  of  the  decree  of  foreclosure ;  but  the  masterls 
deed,  through  inadvertence,  embraced  the  whole  mortgaged  premises ;  it 
was  hdd,  that  the  premises  released  did  not  pass  to  the  purchaser  at  the 
master's  sale,  and  that  the  deed  had  no  elTect  whatever  upon  the  title  of 
the  true  owner  of  the  premises  released. 

I«.  entered  into  possession  of  lots,  under  an  agreement  in  writing  between  him 
and  G.,  by  which  it  was  stipulated  that  L.  should  fill  in  the  same  and  other 
lots  owned  by  G.,  and  that  in  consideration  thereof  G.  should,  on  the  com- 
pletion of  the  work,  convey  to  L.  one-third  of  the  lands,  in  fee.  L.  caused 
his  agreement  with  G.  to  be  recorded  in  the  county  clerk's  office,  and  con- 
tinued in  possession  after  the  completion  of  the  work.  BM,  that  although 
the  agreement  was  not  a  conveyance,  within  the  meaning  of  the  recording 
act,  yet  that  it  tended  to  show  the  character  of  L.'s  possession ;  that  such 
possession,  under  claim  of  title  to  a  deed  from  G.,  was  notice  to  subsequent 
mortgagees  and  oOiers,  of  his  interest  and  claim ;  and  that  the  lien  of  a 
subsequent  mortgage  given  by  G.  was  subject  to  L.'s  right  to  a  deed,  under 
his  contract 

THIS  was  an  appeal  hj  the  defendant  from  a  judgment 
entered  npon  the  report  of  a  referee. 

Wmiam  FvUertoUy  for  the  plaintiff. 
D.  McMaAofiy  for  the  defendants. 
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By  the  Courts  Bbowk,  J.  This  is  an  action  to  enforce  the 
specific  performance  of  a  contract  for  the  sale  and  convey- 
ance of  an  interest  in  a  lot  of  land  in  WiUiamsburgh,  now  the 
city  of  Brooklyn,  and  to  be  let  into  the  possession  thereof  The 
contract  under  which  the  plaintiff  claims  bears  date  Febru- 
ary 9th,  1835,  but  no  question  is  made  upon  the  statute  of 
limitations ;  nor  do  the  defendants  defend  themselves  upon 
the  ground  of  bona  fide  purchase  without  notice.  The  right 
of  the  plaintiff  to  recover  depends  solely  upon  his  equitable 
title  to  the  premises  claimed.  The  action  was  tried  before 
William  Kent,  Esq.,  referee,  who  made  a  report  in  favor  of 
the  plaintiff,  upon  which  he  entered  judgment,  and  the  de- 
fendant appealed.  I  shall  refer  briefly  to  the  three  principal 
questions  involved  in  the  controversy. 

The  lands  were  originally  below  high  water  mark,  and 
flowed  by  the  tide  waters  of  the  East  river.  Francis  Titoa 
owned  the  lands  upon  the  shore,  with  a  bulkhead  or  wharf 
extending  a  short  distance  into  the  water.  But  it  does  not 
appear  that  he  had  any  title  from  the  state  to  the  lands 
below  high  water  mark  as  the  waters  flowed  at  the  time  of 
his  conveyance,  to  which  I  shall  refer.  On  the  10th  of  May, 
1828,  by  his  deed  of  that  date,  he  conveyed  a  portion  of  his 
lands  to  one  Noah  Waterbury,  in  fee.  This  land  was  bounded 
upon  the  westerly  side  by  the  river,  and  included  such  right 
as  he  then  had  to  the  lands  under  the  waters  of  the  river. 
It  was  bounded,  as  I  understand,  on  the  north  and  south  by 
lands  of  which  Titus  still  remained  the  owner,  being  the  res- 
idue of  a  large  or  very  considerable  farm  of  land;  oppo- 
site this  land  was  the  bulkhead,  which  was  in  use,  or  had 
been  used  as  a  landing  place.  On  the  5th  of  November, 
1832,  Noah  Waterbury  conveyed  the  same  premises  to  James 
M.  Halsey,  who  on  the  same  day,  by  his  deed,  conveyed  them 
to  James  Guild.  By  an  act  of  the  legislature  of  the  state, 
passed  April  22, 1835,  James  Guild  and  others  were  autiior- 
ized  to  erect  and  maintain  docks  and  wjiarves  adjacent  to  the 
land  owned  by  them  in  Williamsburgh,  lying  in  the  Eaat 
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river^  and  extending  into  the  river  to  a  line  designated  upon 
a  map  of  the  riyer,  made  in  February,  1835,  by  D.  Ewen, 
city  surveyor,  &c.  Such  docks  and  wharves  were  to  extend 
along  the  front  of  their  lands  and  be  made  firm  and  secura  It 
was  in  anticipation  of  this  grant  of  the  lands  under  water  that 
James  Gmld,  on  the  9ih  of  February,  1835,  by  articles  of 
agreement  of  that  date,  duly  executed  under  seal,  entered 
into  the  contract  with  James  Laverty,  the  plainti£f,  which  is 
thel  foundation  of  this  action.  By  this  contract  Laverty  un- 
dertook to  fiU  in  with  earth  and  material  the  lands  in  con- 
troversy,"  bounded  therein  northerly  by  the  southerly  side  of 
North  6th  street,  to  the  East  river ;  thence  to  and  along  a  line 
drawn  from  the  center  of  North  6th  street  where  the  same 
strikes  the  East  river,  said  line  following  the  direction  of  said 
street  until  it  strikes  and  runs  to  the  westerly  side  of  the 
logs  lying  in  the  East  river  designed  for  a  bulkhead;  southerly 
by  the  line  which  divides  the  property  formerly  of  James 
Guild  and  Francis  Titus ;  westerly  by  the  westerly  side  of 
the  logs  aforesaid ;  easterly  said  piece  of  ground  runs  to  a 
point  134  feet  westerly  from  First  street,  on  the  southerly 
line  of  North  6th  street."  The  filling  in  was  to  be  com- 
pleted according  to  a  profile,  and  of  a  height  to  corres- 
pond with  the  grade  of  North  6th  street.  As  a  compen- 
sation for  the  work,  Guild  covenanted  to  convey  to  Laverty 
in  fee  simple  by  deed,  with  covenant  of  warranty,  the  one- 
third  part  of  such  lands.  In  laying  out  North  6th  street,  a 
small  gore  or  triangular  shaped  piece  of  Guild's  land  was  left 
on  the  southerly  side  of  the  street.  The  base  of  this  gore 
or  triangle  was  the  original  high  water  mark,  and  was  5  feet 
6  inches  in  length.  The  north  or  shortest  of  the  two  sides 
was  the  south  side  of  North  6th  street,  and  was  16  feet  in 
length,  and  the  hypothenuse  or  longest  side  was  the  old 
boundary  line  between  Francis  Titus  and  Noah  Waterbury. 
The  gore  or  triangular  lot,  one-third  of  which  i»  awarded  to 
the  plaintiff  by  the  referee,  has^a  base  of  81  feet  6  inches, 
with  the  hypothenuse  262  feet  10  inches  in  lengtlh^  and  the 
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ride  along  the  south  line  of  North  6th  street  256  feet  6 
inches  in  length.  This  enlargement  of  the  area  of  the  lot  at 
the  western  end  is  obtained  by  projecting  or  continuing  the 
old  boundary  line  between  Titus  and  Waterbury  in  the  same 
course  into  the  East  river.  The  appellants  claim  that  in 
running  the  line  in  this  direction  the  referee  committed  an 
error ;  insisting  that  the  whole  of  the  old  exterior  line  and 
the  whole  of  the  new  exterior  is  to  be  ascertained  and  taken 
into  consideration,  in  awarding  to  each  proprietor  his  due 
share  of  the  new  water  front.  Upon  this  theory  the  south- 
erly line  of  the  lot  in  which  the  referee  awarded  the  plaintiff 
a  share  should  begin  at  the  south  end  of  the  5  feet  6  inches 
line — the  baise  line  of  the  gore,  as  originally  left  by  the  open- 
ing of  North  6th  street — and  from  thence  run  westerly 
on  a  line  parallel  with  the  south  side  of  North  6th  street  to 
the  new  exterior  line  in  the  East  river ;  thus  makipg  the  lot 

5  feet  6  inches  in  width  from  north  to  south,  and  256  feet 

6  inches  from  east  to  west.  The  real  question  in  controversy 
upon  this  branch  of  the  case,  it  is  to  be  observed,  is  the  ques- 
tion of  the  location  of  the  south  line  of  the  lot.  The  referee 
has  found  some  facts  from  the  evidence  which  must  have 
the  effect  to  control  the  location,  and  to  fix  it  irrevocably  upon 
a  line  corresponding  in  its  course  and  direction  with  the  old 
boundary  line  between  Titus  and  Waterbury.  I  refer  to  the 
following  portion  of  his  report:  "That  when  Laverty  com- 
menced filling  in  the  gore  he  made  a  survey  of  the  same,  in 
which  he  was  aided  by  Francis  Titus.  That  at  such  survey 
Titus  placed  stakes  at  the  southerly  side  of  the  gore,  as  the 
same  was  then  located  and  filled  in  by  Laverty.  He  also  cut 
what  is  called  by  the  witnesses  a  crowfoot,  in  one  of  the  old 
dock  logs  forming  the  old  bulkhead,  as  a  montmient  for  the 
extreme  southwesterly  comer  of  the  gore ;  which  stakes  and 
mark  are  shown  by  the  map  annexed  to  the  report.  That 
Laverty  filled  in  the  lot  to  correspond  with  the  stakes  and 
mark  upon  the  old  dock.  That  Titus  was  the  owner  of  the 
land  upon  the^southerly  ride  of  the  gore  at  the  time  the 
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survey  was  made  and  the  work  of  filling  in  done^  and  was  re- 
peatedly upon  the  ground  while  the  work  was  in  progress,  and 
made  no  objections  thereto/'  Francis  Titus  died  in  1837, 
leaving  one  child,  Cornelia  Phelps,  wife  of  Simon  Phelps, 
surviving  him.  The  defendants,  James  Moore  and  William 
Leeds,  now  hold  the  land  on  the  southerly  side  of  the  gore, 
directly  or  indirectly  by  lease  from  Phelps  and  wife.  The 
legal  inference  is  that  their  title  is  derived  from  Francis  Ti- 
tus. With  these  facts  sustained  by  the  proofs,  the  defend- 
ants are  estopped  from  controverting  the  line  as  established 
and  located  by  Frances  Titus  and  James  Laverty  the  plaintiff. 
We  are  not  now  to  consider  the  rights  of  riparian  owners  to 
lands  reclaimed  from  the  waters  of  a  navigable  river  under 
grants  from  the  state ;  nor  to  say  how  the  exterior  lines  are 
to  be  adjusted  with  reference  to  the  lines  upon  the  original 
river  bank.  The  rights  of  the  parties  do  not  depend  upon 
the  application  of  this  principle.  The  line  in  question  must 
be  r^arded  as  settled  by  the  acts  and  acquiescence  of  the 
owners  upon  both  sides  of  the  line.  They  surveyed  and 
marked  it  out.  Laverty  expended  his  money  and  labor  in 
making  valuable  and  permanent  improvements  upon  the  lot, 
upon  the  faith  and  confidence  that  the  line  so  marked  was 
the  true  line.  He  reclaimed  the  lands  from  the  tide  water 
of  the  river,  and  by  his  improvements  rendered  them  fit  for 
occupation,  and  imparted  to  them  if  not  all  at  least  the  prin- 
cipal part  of  their  value.  And  it  would  be  manifestly  unjust 
to  award  them  to  another.  The  law  will  not  lend  its  sanc- 
tion to  such  an  act. 

On  the  5th  November,  1832,  when  James  M.  Halsey  con- 
veyed the  lands  to  James  Guild,  the  latter  executed  to  the 
former  his  mortgage  upon  the  same,  to  secure  the  payment 
of  $10,250,  being  a  part  of  the  purchase  money.  In  May, 
1837,  Ouild,  by  his  deed  of  assignment,  conveyed  the  prem- 
ises purchased  from  Halsey  to  £dmund  Frost  and  John  Lu- 
ther, by  his  deed  of  assignment,  in  trust  for  the  payment  of 
debts.    On  the  12th  of  August,  1837^  Halsey,  by  his  deed 
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of  release,  executed  to  Frost  and  Luther,  and  for  the  consid- 
eration expressed  therein  of  one  dollar,  released  the  gore  of 
land  in  which  Laverty  had  an  interest  from  the  lien  of  his 
mortgage,  and  agreed  therein  to  look  to  the  residue  of  the 
mortgaged  premises  for  the  payment  of  the  money  due  thereon. 

The  legal  representatives  of  Halsey  afterwards  foreclosed 
the  mortgage  by  bill  in  the  late  court  of  chancery,  and  made 
Laverty  a  party  defendant  thereto.  The  bill  of  complaint 
stated  the  release  of  the  gore,  and  that  the  mo];tgage  was  not 
a  lien  thereon.  The  decree  of  sale  excepted  the  gore  from 
the  effect  of  the  decree.  At  the  sale,  James  M.  Waterbury 
became  the  purchaser ;  and  the  deed  which  the  master  ddiv- 
ered  to  him  in  execution  of  the  decree  included  the  gore,  with 
the  residue  of  the  mortgaged  premises.  Waterbury,  on  the 
3d  September,  1846,  by  his  deed  of  that  date,  quitclaimed 
the  gore  to  the  heirs  at  law  of  Samuel  Meeker,  deceased,  to 
wit :  Martin  B.  Meeker,  John  F.  Meeker,  Sands  C.  Me^er, 
Maria  Sandford,  Sarah  Ann  Meeker,  and  Catherine  Meek^, 
who  are  defendants  herein.  It  requires  no  argument  to  show 
that  the  master's  deed  did  not  convey  the  gore  in  which  Lav- 
erty had  an  interest.  It  could  not  convey  premises  which 
the  bill  of  complaint  did  not  claim,  and  of  which  the  decree 
did  not  authorize  or  direct  a  sale.  It  was  an  inadvertence 
on  the  part  of  the  master  in  not  having  his  deed  follow  the 
decree,  and  had  no  effect  whatever  upon  the  title  of  the  true 
owner. 

The  remaining  question  arises  upon  the  effect  of  the  mort- 
gage executed  by  Frost  and  Luther  to  James  M.  Halsey  on 
the  same  day  that  he  executed  to  them  the  release  of  the 
gore.  This  mortgage  is  made  to  secure  the  paynient  of 
^1582,  purporting  to  be  the  consideration  money  for  the  re- 
lease, and  conveys  the  gore  as  security  therefor.  The  deed 
of  assignment  from  Guild  to  Frost  and  Luther  was  upon  the 
express  trust  to  sell  for  the  payment'of  debts,  and  their  power 
to  execute  the  mortgage  is  by  no  means  free  from  doubt. 
But  the  question  may  be  disposed  of  upon  other  grounds. 


—  N 
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On  the  11th  Angost,  1836,  which  was  before  the  date  of  the 
deed  of  assignment  to  Frost  and  Luther,  Laverty  had  caused 
his  agreement  with  Guild  to  be  recorded  in  the  office  of  the 
derk  of  the- county  of  Kings,  and  although  not  a  conveyance 
within  the  meaning  of  the  recording  act,  tended  to  show  the 
character  of  his  possession.  The  referee  finds,  as  a  fact  in  the 
case,  that  the  plaintiff  was  in  possession  of  the  gore,  claiming 
an  interest  therein  from  the  time  of  the  completion  of  his 
contract  to  fill  in  the  lot,  sometime  in  the  year  1836  or  1837, 
up  to  May,  1843,  when  a  part  of  the  premises  were  taken 
possession  of  by  one  Grahams  Polley.  In  his  own  evidence, 
the  plaintiff  says,  he  went  into  possession  about  a  year  before 
he  had  the  article  of  agreement  with  Guild.  He  commenced 
filling  in  a  month  before  the  article  was  dated,  and  it  took 
him  a  year  to  complete  the  work.  He  kept  possession  until 
about  a  year  after  Polley  drove  his  piles.  Laverty's  posses- 
sion was  notice  to  James  M.  Halsey  and  all  others  of  his 
interest  and  claim  to  the  gore  of  land,  and  the  lien  of  the 
mortgage  was  subject  to  Laverty's  right  to  a  deed  for  one 
third  part  thereof,  under  his  contract  with  James  Guild. 
James  M.  Halsey  assigned  the  mortgage  to  Samuel  Meeker, 
who  foreclosed  the  same  by  bill  in  the  late  court  of  chancery, 
filed  November  16th,  1841,  and  under  these  proceedings 
Samuel  Meeker  himself  became  the  purchaser  and  acquired 
the  title  under  the  master's  deed.  James  Laverty  was  not 
made  a  party  to  these  proceedings,  although  he  was  in  the 
actual  possession  of  the  premises  at  the  time,  and  is  no  way 
prejudiced  or  affected  by  them. 

For  these  reasons  I  concur  with  the  referee  in  his  opinion, 
that  the  plaintiff  is  entitled  to  a  conveyance  in  fee  simple 
from  the  defendants  for  an  undivided  third  part  of  the  prem- 
ises mentioned  and  referred  to  in  the  contract,  and  to  be  let 
into  the  possession  thereof.  The  judgment  should  be  afiinned 
with  costs: 

(Orasos  Gbvzbal  Tsbx,  September  10,  I860,    LoU,  EmoU  and  Urowii, 
JusUcet.] 
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CuBTiB,  ajii^[>dlanty  vs.  Stilwell,  executrix  &c.,  respondent. 

A  surrogate  cannot  take  cognizance  of  disputed  claims  against  an  estate,  and 
a^fndicate  apon  their  validity  or  invalidity,  bat  mast  refer  them  to  the 
common  law  tribunals,  for  acUadication,  before  he  can  make  a  decree  for 
their  payment. 

Where  a  creditor  has  obtained  a  Judgment  against  his  debtor,  in  the  supreme 
court,  and  upon  an  appeal  to  the  general  term,  an  order  denying  a  motion 
to  set  aside  the  judgment  is  subsequently  made,  and  firom  that  order  an  ap- 
peal is  taken,  by  the  executor  of  the  defendant,  after  the  death  of  the  latter, 
to  the  court  of  m>peals ;  the  surrogate  cannot,  while  such  ai^eal  Is  still 
pending  and  undetermined,  entertain  jurisdiction  for  the  purpose  of  enforcing 
the  payment  of  the  judgment. 

His  proper  course  is  to  acUoum  over  the  proceedings  before  him,  and  suspend 
the  accounting  and  distribution  during  the  pendency  of  the  litigation  in  the 
court  of  appeals. 

APPEAL  from  an  order  made  by  the  surrogate  of  the 
county  of  Kings. 

O.  O.  BlaTikCf  for  the  appellant. 

Smith  dt  Woodwardy  for  the  respondent. 

By  the  Courts  Brown,  J,  On  the  23d  September,^  185^ 
Jasper  W.  Gilbert  recovered  a  judgment  in  this  court  against 
Sylvanus  B.  StUwell,  the  respondent's  testator,  for  the  sum 
of  $7625.61,  but  how  the  judgment  was  obtained,  and  'for 
what  cause,  does  not  appear,  as  the  record  was  not  produced 
and  put  in  evidence  at  the  hearing  before  the  surrogate.  An 
appeal  was  taken  from  the  judgment  to  the  general  term  for 
the  second  district,  which  made  an  order,  in  September,  1858, 
denying  the  motion  made  to  set  the  judgment  aside.  From 
this  order  the  respondent  appealed  to  the  court  of  appeals, 
upon  the  usual  papers,  where  the  action  is  still  pending. 
Both  these  appeals  were  taken  in  the  name  of  the  respondent, 
80  that  the  judgment  must  have  been  rendered  shortly  before 
the  death  of  her  testator.  In  the  mean  time  Jasper  W.  Gil- 
bert assigned  the  judgment  to  the  appellant,  who,  in  Novem- 
ber, 1859,  filed  his  petition  with  the  surrogate  of  the  county 


ORAKGE— SEFTEMBEB,  1860.  355 

Curtis  «.  SUlweU. 

of  Eliiigg,  setting  out  the  recovery  of  the  judgment,  the  grant- 
ing of  letters  testamentary  upon  the  will  to  the  respondent, 
the  filing  of  the  inventory,  and  the  lapse  of  eighteen  months, 
and  praying  that  proceedings  might  be  had  to  enforce  the 
payment  of  the  judgment  The  respondent  answered  the 
petition  and  rendered  her  account,  denpng  therein  that  the 
appellant  had  any  claim  against  the  estate,  and  that  the 
judgment  had  been  removed  to  the  court  of  appeals,  by  the 
respondent  herein,  where  the  same  was  still  pending  and  un- 
determined. Several  hearings  were  had  before  the  surrogate, 
at  which  the  facts  to  which  I  have  referred  appeared  from  the 
proceedings  and  proofr ;  and  it  also  appeared  that  there  were 
BufScient  assets  of  the  estate  to  pay  the  claim  of  the  appel- 
lant, if  it  really  existed,  and  was,  as  he  claimed,  entitled  to  a 
priority.  The  surrogate  came  to  the  conclusion,  and  so  de- 
termined, that  until  the  determination  of  the  court  of  appeals 
in  favor  of  the  appellant  herein  by  a  judgment  in  his  favor 
upon  the  merits,  or  the  appeal  was  dismissed,  he  could  make 
no  decree  for  the  payment  of  the  claim.  He  did  not  assume 
to  pass  upon  its  validity.  He  neither  rejected  it  nor  did  he 
make  a  decree  for  its  payment  by  the  respondent  as  a  l^al 
*  claim  against  the  estate,  but  adjourned  over  the  proceedings 
during  the  pendency  of  the  litigation  in  the  court  of  appeals* 
80  that  in  fact  the  appellant's  proceedings  to  enforce  the 
payment  of  his  claim  are  still  pendiog  and  undetennined  be- 
fore the  surrogate,  ready  to  be  cabled  up  and  resumed  whenever 
^e  judgment  between  the  parties  shall  be  rendered  in  the 
court  of  appeals. 

This  court  has  held  that  the  surrogate  has  no  jurisdiction, 
upon  a  final  accounting,  to  make  a  decree  for  the  payment 
of  a  claim  which  is  disputed,  and  the  obligation  of  the  per- 
sonal representative  to  pay  it  denied.  It  must  first  be  estab- 
lished by  the  judgment  of  a  court  of  common  law,  and  the 
liability  of  the  estate  determined  in  that  forum.  (  Wilson  v. 
The  Baptist  Education  Society^  10  Barb.  309.    Disoeway 
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y.  Bank  of  Washington^  24  id.  60.  Andrews  y.  WoRege, 
17  Howard: a  Pr.  Bep.  263.) 

.  This  principle  is  not,  I  nnderstand,  disputed  by  the  appel-^ 
lant,  but  he  insists  that  such  judgment  has  abready  been  ren- 
dered in  his  fayor.  He  certainly  has  the  judgment  of  the 
general  and  special  terms  of  this  court  to  the  efibct  that  the 
claim  is  justly  due.  But  this  is  not  enough,  in  all  cases;  for 
if  it  irere,  executors  and  administrators  would  be  depriyed 
of  the  benefit  of  an  appeal,  and  could  not  with  any  adyantage 
take  the  opinion  and  judgment  of  the  court  of  last  resort'  in 
resisting  the  payment  of  pretended  debts  and  claims  which 
they  had  eyery  reason  to  think  illegal  and  unjust.  The  spirit 
of  the  authorities  to  which  I  haye  referred  is  that  the  surrogate 
cannot  take  cognizance  of  disputed  claims,  and  adjudicate 
upon  their  yalidity  or  inyalidity,  but  must  refer  them  to  the 
common  law  tribunals  for  adjudication,  before  he  can  make  a 
decree  for  their  payment.  They  are  in  disaffirmance  and  ex- 
clusion of  his  jurisdiction  oyer  such  questions,  and  nothing 
more.  An  executor  or  administrator  against  whom  a  judg- 
ment is  rendered  has  the  same  right  of  appeal  as  other  persons. 
And  while  the  appeal  is  pending  the  claim  is  in  dispute,  and 
not  such  as  the  surrogate  has  authority  to  allow  as  a  just  and 
an  authenticated  claim  against  the  estate.  A  different  rule 
would  be  subyersiye  of  the  ends  proposed  to  be  accomplished 
by  the  limitation  upon  the  surrogate's  power.  In  addition  to 
sections  35,  36  and  37  of  the  act  in  regard  to  the  duties  of 
executors  .and  administrators,  in  the  payment  of  debts  and 
legacies,  section  74  of  the  article  which  defines  their  duties 
in  rendering  an  account  and  in  making  distribution  to  the 
next  of  kin,  contains  a  provision  that  wheneyer  it  appears 
there  is  a  claim  against  the  estate,  upon  which  a  suit  is  then 
pending,  the  surrogate  shall  allow  a  sum  sufficient  to  satisfy 
such  claim,  or  the  proportion  of  the  estate  to  which  it  may  be 
entitled,  to  be  retained  for  the  purpose  of  being  applied  to 
the  payment  of  such  claim  when  recoyered,  or  of  being  dis- 
tributed according  to  law.    Such  sum  may  be  left  in  the 
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hands  of  the  executor  or  administrator,  or  deposited  in  some 
safe  bank,  as  the  surrogate  may  direct.  This  is  a  significant 
provision,  and  invests  the  surrogate  with  ample  power,  during 
the  pendency  of  the  litigation  upon  a  disputed  claim,  to  with- 
draw from  the  effects  of  the  estate  and  deposit  in  some  safe 
bank,  or  leave  in  the  hands  of  the  executor  or  administrator, 
in  his  discretion,  a  sum  sufficient  to  pay  such  chdm  in  the 
event  of  its  being  recovered  against  the  estate.  This  term, 
recovered,  employed  by  the  statute^  signifies  that  the  obliga- 
tion and  duty  of  ^e  executor  or  admixtistrator  to  pay  the 
demand  firom  the  effects  of  the  estate,  shall  be  fixed  and 
established  by  law.  In  the  present  case  the  surrogate  did 
not  set  apart  a  sum  to  pay  the  appellant's  judgment  and  thus 
follow  the  literal  direction  of  the  act.  But  he  did  that  which 
was  quite  as  beneficial  to  the  appellant  He  suspended  the 
aocountai]^  and  distribution  altogether,  and  adjourned  over 
the  proceedings  to  await  the  judgment  and  decision  of  the 
court  of  appeals  upon  the  appellant's  claun.  This  he  had 
power  to  do,  under  section  64  of  the  act,  which  provides  that 
he  may  adjourn  the  hearing  upon  the  application,  from  time 
to  time  as  shall  be  necessary. 

But  it  is  said  that  the  appellant  has  no  security  for  the 
payment  of  his  claim.  That  the  undertaking,  on  removing 
the  action  in  which  the  judgment  was  rendered  into  the  court 
of  appeals,  is  not  given  under  section  335,  but  under  section 
334  of  the  code,  and  does  not  secure  the  payment  of -ihe  judg- 
ment, should  it  be  affinned  upon  appeal.  It  is  to  be  observed 
in  answer  to  this  suggestion,  that  the  omission  to  give  such 
an  undertaking  upon  the  appeal  as  would  have  the  eS&ct  to 
stay  the  issuing  of  an  execution  upon  the  judgment,  deprives 
the  appellant  of  no  substantial  right;  because  he  was  not  in 
a  situation  to  issue  an  execution  upon  the  original  judgment 
after  the  death  of  the  respondent's  testator.  He  has  all  the 
security  for  the  payment  of  his  debt  that  creditors  of  deceased 
debtors  usually  have.  His  judgment,  if  finally  sustained,  is 
entitled  to  a  priority,  and  if  the  circumstances  of  the  execu- 
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trix  are  so  precariouB  as  to  endanger  the  assets  of  the  estate 
in  her  hands,  he  may  apply  to  the  surrogate  for  the  relief 
provided  by  the  article  relating  to  the.  granting  letters  testa- 
mentary. 

Having  arrived  at  a  conclusion  adverse  to  the  appellant, 
upon  the  principal  question,  I  decline  to  consider  his  excep- 
tions to  the  decisions  of  the  surrogate,  rejecting  certain  evi- 
dence offered  by  him  in  respect  to  the  assets  of  the  estate. 

The  order  of  the  surrogate  should  be  affirmed,  with  costs. 

[Oeanob  GBVBftiL  Tbbk,  September  10, 1860.    Lott,  EmaU  and  Broum^ 
Jiuttoea.] 
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^m\  ip^jg  Bbookltn  CsntbIl  RiJL  Road  Company  vs.  The 

Bbooklyn  Citt  Bail  Boad  Company. 

The  Bbooklyn  City  Bail  Boad  Company  vs.  The  Bbook- 
lyn Ckntbal  Bail  Boad  Company. 

Rights  acquired  under  a  statute  which  is,  in  its  nature,  a  contract,  and  which 
does  not  reserve  to  the  legislature  the  power  of  repeal,  cannot  be  divested 
by  Bubseqaent  legislaUon. 

The  resolution  of  the  common  council  of  the  city  of  Brooklyn,  of  the  19ib  of 
December,  1858,  by  which  it  signified  its  assent  to  the  construction  of  the 
rail  road  over  the  routes  designated  in  the  articles  of  association  of  the 
Brooklyn  City  Bail  Bead  Company,  upon  the  condition  annexed  thereto, 
was  authoriised  by  the  5th  subdivision  of  the  28th  section  of  the  general 
rail  road  act,  And  therefore  lawfhl  ]  and  the  acceptance  thereof,  with  the 

-  conditions  anneaced,  by  the  ran  road  company,  constituted  a  contract,  which 
the  company  was  bound  to  perform,  and  which  the  common  council  could 
not  rescind,  without  adequate  cause.    Scruohuc,  J.  dissented. 

The  grant  to  the  Brooklyn  City  Bail  Boad  Company,  and  its  acceptance  upon 
the  conditions  annexed,  with  the  duties  and  obligations  and  large  expendi- 
tures resulting  therefrom,  invested  the  company  with  the  right  of  proper^ 
in  the  franchise,  of  which  it  could  not  be  derived  without  its  cooBeot^  or 
against  its  will. 

The  Brooklyn  and  Jamaica  Bail  Boad  Company  was  incorporated  by  an  act 
of  the  legisUiture,  passed  April  25th,  1882,  With  the  right  to  construct  a 
rail  road,  4Mnnmencing  at  aa  eligible  point  within  the  village  of  Brooklyn, 
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and  extendiing  to  any  point  within  the  Tillage  of  Jamaica,  with  lateral  rail- 
ways  to  the  Tillages  of  Flatbush  and  Flnshing.  The  grant  was  not  to  com- 
mence at  seTeral  points,  bnt  at  one  point  in  Brooklyn.  It  was  not  to  ramiiy 
itself  throngh  the  seTeral  streets  of  the  city,  at  any  and  at  all  times  there- 
after, but  to  nm  from  the  one  point  direct  to  another  point  in  the  Tillage  of 
Jamaica.  The  company  accordingly  located  its  western  terminus  at  the 
foot  of  Atlantic  street,  Brooklyn,  and  its  eastern  in  the  Tillage  of  Jamaica, 
where  they  had  oTer  since  remained.  HM^  that  the  company,  haTing  made 
its  location,  and  adhered  to  it  for  many  years,  was  oondnded  by  what  it 
had  done;  and  that  it  had  no  franchise  in  Fnrman  street,  which  it  could 
assign  to  anotiier  company.    Scbuohak,  J.  dissented. 

A  rail  road  company  being  authorized,  by  grant  from  the  legislature,  to  con- 
struct and  operate  a  rail  road  through  the  streets  of  a  city,  and  the  ooin- 
mon  council  of  the  city  haTing  giTen  its  assent  to  the  construcUoo  of  the 
road  by  the  company,  upon  the  route  designated  in  its  charter,  on  oertainoon- 
ditions ;  J7«U,  that  the  common  council  had  no  power,  by  resolution,  to  an- 
nul or  impair  the  grant  to  the  company  on  account  of  its  IkUure  to  complete 
the  road  within  the  time  limited  by  the  conditions  annexed  to  the  assent  of 
the  common  connciL    Bobuohak,  J.  dissented. 

MM,  Qiao,  that  the  condition  to  complete  the  road  within  a  giten  time,  was  % 
condition  subsequent ;  the  franchise  Testing  in  the  grantee  subject  to  be  de- 
feated by  its  omission  to  perform  the  condition.  That  the  omission  did  not 
4p9o  fado  determine  the  estate,  but  exposed  it  to  be  determined  at  the 
election  of  the  grantor.  Bnt  that  nothing  short  of  a  Judicial  decision  upon 
the  question  could  deprlTo  the  grantee  of  the  franchise,  or  impair  Its  right* 
of  property  therein. 

When  a  rail  road  has  beeivlaid  down  in  a  public  street  of  a  city,  in  pursuance 
of  a  grant  from  the  legislature  and  the  assent  of  the  municipal  authorities, 
it  does  not  become  a  part  of  the  street,  so  as  to  authoriie  the  public  at 
laige,  and  other  rail  road  corporations,  with  the  consent  of  t^e  common 
council,  to  use  the  road  with  the  appropriate  can  or  carriages  for  the  transit 
of  passengers,  In  comm<»i  with  the  owners  of  the  franchise. 

Any  rule  which  would  recognize  the  right  of  the  public,  and  such  other  cor- 
poration as  the  municipal  authorities  might  choose  to  license,  to  the  indis- 
criminate use  of  a  railway  constructed  in  a  public  street,  on  the  ground  that 
It  was  a  part  of  the  public  easement,  would  be  destructlTe  of  the  entire 
system  of  dty  rail  roads.    Per  Bsowv,  J. 

ryiHESE  were  appeals  from  an  order  made  at  a  special  term, 
X  dissolving  an  injunction  obtained  by  the  Brooklyn  City 
Bail  Boad  Coiipany ;  and  from  an  order  denying  the  motion 
of  that  company  to  dissolve  an  injunction  obtained  by  the 
Brooklyn  Central  Bail  Boad  Company. 
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Brooklyn  Central  R.  R.  Co.  r.  Brooklyn  City  R.  R.  Co. 

J.  W.  GUberty  for  Brooklyn  Central  Rail  Boad  Company. 
O.  T.  JenkBy  for  Brooklyn  City  Bail  Boad  Company. 

Bbowk,  J.  The  plainti£b  and  the  defendants  in  both 
these  actions  are  corporations'  duly  organized  and  created  un- 
der the  laws  of  the  state,  with. the  power  and  for  the  purpose 
of  constructing  railways  and  operating  rail  road  cars  with 
horses  and  mules  over  certain  streets  in  the  city  of  Brooklyn. 
The  City  Bail  Boad  Company  was  organized  anterior  to  the 
19th  day  of  December,  1853,  but  the  precise  day  does  not 
appear  upon  the  papers,  nor  is  it  shown  when  the  Central 
Company  was  organized,  but  it  was  some  years  after  the  or- 
ganization of  the  other  company  had  been  perfected. 

Furman  street  is  one  of  the  routes  designated  in  the  articles 
of  association  of  the  City  Company  and  in  the  resolutions  of 
the  common  council  of  the  city  signifying  its  assent  to  the 
construction  of  the  railway.  It  runs  from  the  foot  of  Fulton 
street  to  tiie  foot  of  Atlantic  street ;  one  of  its  termini  being 
very  contiguous  to  the  Fulton  Ferry,  and  the  other  to  the 
South  Ferry,  and  in  its  course  it  passes  conveniently  near  the 
Wall  street  Feny  at  the  foot  of  Montague  street.  The 
street  is  thus  in  immediate  communication  with  the  three 
ferries  upon  the  shores  of  the  river  or  bay,  and  which  are 
the  great  channels  of  communication  between  the  cities  of 
Brooklyn  and  New  York.  Before  the  commencement  of  the 
litigation,  tha  Central  Company  was  operating  a  horse  rail- 
way from  the  South  ferry  along  Atlantic  street  to  Bedford,  a 
poiut  in  the  eastern  section  of  the  city.  This  was  its  oiily 
line.  The  City  Company  at  the  same  time  was  operating 
several  routes,  all  having  a  common  terminus  at  the  Fulton 
Ferry.  In  May,  1860,  in  completion  of  one  of  the  routes 
claimed  under  its  charter,  which  should  pass  from  Fulton 
ferry  along  Funnan  street,  to  and  across  Atlantic  street  into 
Columbia  street,  where  it  intersects  Atlantic  nearly  opposite 
Funnan  street,  and  from  thence  into  the  southern  part  of  the 


ORAKai^-SEPTEMBSB)  18^0.  SQX 

Brooklyn  Centna  B.  B.  Co.  •.  Brooklyn  City  B.  B.  Co. 

city,  the  City  Company  had  constnicted  a  railway  in  Ftuman 
street  at  its  own  expense  and  for  its  own  exclusiye  use.  The 
Central  Company  thereupon  asserted  a  claim  or  right  to  the 
use  of  the  railway  in  common  with  the  City  Company,  and 
commenced  its  action  and  obtained  an  injunction  from  Mr. 
Justice  Scrugham,  restraining  the  City  Company  from  inter- 
fering with  the  Central  Company  in  the  use  of  the  railway 
thus  constructed,  and  trom  bringing  or  instituting  any  suits 
or  taking  any  legal  proceedings  to  prevent  the  use  of  the 
railway  by  the  Central  Company.  It  then  commenced  run* 
ning  its  cars  upon  the  railway.  The  injunction  was  subse- 
quently modified  by  the  removal  of  the  restriction  upon  the 
institution  of  l^al  proceedings.  The  City  Company  there- 
upon commenced  their  action  against  the  Central  Company, 
and  obtained  from  Mr.  Justice  Emott  an  injunction  restrain-  ; 
ing  the  last  named  company  from  the  use  of  the  railway.  I 
This  injunction  was  afterwards,  upon  the  motion  of  the  Cen- 
tral Company,  dissolved  by  an  order  made  at  a  special  term, 
and  the  justice  holding  the  special  term  at  the  same  time  de- 
nied th4  City  Company's  motion  to  dissolve  the  injunction 
obtained  by.  the  Central  Company.  From  both  orders  the 
City  Company  appealed  to  the  general  term.  The  question 
involved  is  the  same  in  both  actions,  and  is  the  right  of  the 
City  Company  to  the  exclusive  use  of  the  railway  laid  down 
by  it  in  Furman  street. 

There  are'  some  things  which  appear  from  the  papers  in 
these  motions  which  admit,  of  no  sort  of  dispute.  And  as 
they  will  serve  to  exhibit  the  rights  and  claims  of  the  con- 
tending companies  in  a  clear  and  conspicioug  Kght,  I  will 
proceed  to  state  what  they  are. 

The  City  Bail  Boad  Company  was  established  and  com- 
menced operating  portions  of  its  route  long  before  the  Cen- 
tral Bail  Boad  had  any  being,  and  while  the  scheme  of  rail- 
ways for  cities  was  yet  in  its  infancy,  and  an  untried  and 
hazardous  experiment.  Its  organization  was  effected  under 
the  act  to  authorize  the  formation  of  rail  road  companies  and 
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to  regnlate  the  same,  passed  April  2d,  1850,  and  its  charter 
or  articles  of  association  designated  the  routes  or  streets  of 
the  city  over  and  through  which  its  rail  road  was  designed  to 
be  constructed,  and  Funnan  street,  the  route  in  litigation,  is 
one  of  them.  The  5th  subdivision  of  the  28th  section  of  the 
act  required  the  assent  of  the  corporate  authorities  of  the  city 
of  Brooklyn  before  the  company  could  proceed  with  the  work. 
This  assent  was  given,  by  a  resolution  of  the  oommon  coun- 
cil, passed  December  19th,  1853,  and  approved  by  the  mayor 
on  the  22d  of  the  same  month.  There  were  certain  con« 
ditions  annexed  to  the  consent,  which  involved  necessarily 
the  expenditure  of  very  considerable  sums  of  money  by  the 
company,  and  imposed  upon  it  duties  and  obligations  of  an 
onerous  character^  Among  these  is  the  obligation  to  con- 
struct bridges  for  the  passage  of  the  water ;  the  maintenance 
of  the  pavement  within  the  track  of  the  road,  and  for  the 
space  of  three  feet  on  each  side  thereof,  in  thorough  repair, 
under  the  direction  of  the  common  council ;  the  transporta- 
tion of  passengers  at  certain  prescribed  rates  of  fare ;  the 
payment  of  license  fees  for  each  car  run  upon  the  railway, 
and  the  complete  construction  of  the  railway  over  the  given 
routes  by  a  day  named  in  the  resolution ;  fHeexecutionor^ 
good  and  sufficient  bond  in  the  sum  of  $200,000,  conditioned 
for  the  faithful  performance  of  the  prescribed  conditions.  It 
is  not  claimed  that  the  company  have  failed  in  the  performance 
of  the  conditions  upon  which  the  assent  of  the  common  coun- 
cil was  given,  except  that  in  regard  to  the  construction  of 
the  entire  road  within  the  time  therein  limited^  On  the  con- 
trary the  railway  has  been  made,  and  in  successfal  operation 
for  a  number  of  years.  Passengers  have  been  transported  at 
the  prescribed  rates  of  fare — the  pavements  have  been  kept 
in  repair — the  requisite  bond  executed,  and  the  license  fees, 
from  time  to  time,  paid  into  the  city  treasury. 

The  2d  section  of  the  act  of  the  23d  March,  1854,  in  re- 
lation to  the  Brooklyn  City  Bail  Boad  Company,  was  designed 
to  confirm,  as  far  as  it  needed  confirmation^  the  title  of  the 
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oompanj  to  the  fi-anchise  claimed,  for  it  declares  in  express 
words  that  '^  the  said  companj  are  hereby  authorized  to  con- 
stmct  ^d  operate  their  said  rail  road  over  the  several  routes 
mentioned  in  their  articles  of  association/*  This  grant  is  to 
construct  and  operate,  and  therefore  comprehended  as  well 
the  finished  as  the  unfinished  routes  referred  to  in  the  charter. 
It  is  a  grant  of  the  franchise,  with  all  the  incidents,  from  the 
sovereign  power  of  the  state,  and  so  far  as  I  can  see  has  not 
been  repealed  or  modified  in  any  degree.  Its  efiSdct  is  to  re- 
lieve the  company  from  all  dependence  upon  the  common 
council  of  the  city  for  leave  to  lay  down  its  track  upon  the 
streets  of  the  city  mentioned  in  the  articles  of  association,  if 
such  assent  had  not  been  previously  obtained. 

The  second  section  of  the  act  to  which  I  last  referred  also 
contained  an  authority  to  the  company  to  continue  their  said 
road  *^  from  the  termination  thereof  respectively  as  designated 
in  the  said  articles  of  association,  subject  to  the  provision  of 
the  act  to  authorize  the  formation  of  rail  road  companies  and 
to  regulate  the  same,  passed  April  2d,  1850,  into  or  through 
any  town  in  the  county  of  Kings,"'  &c.  Thcqualifying  clause 
**  subject  to  the  provisions  of  the  act  authorizing  the  forma- 
tion of  rail  road  companies,'"  does  not  apply  to  the  first  clause 
of  section  2,  which  grants  the  power  to  construct  and  operate 
the  road  upon  the  route  designated  in  its  charter;  but  to  that 
portion  of  the  section  which  provides  for  the  continuation 
into  and  through  other  towns  of  the  county  of  Kings. 

There  is  another  undisputed  &ct  in  the  case  which  must 
not  be  omitted  in  this  connection ;  and  that  is,  that  the  City 
Bail  Boad  Company,  in  execution  of  the  power  to  which  I 
have  referred,  proceeded  at  its  own  expense  and  with  a  view 
to  its  own  exclusive  use,  to  construct  and  lay  down  the  rail- 
way in  Furman  street  which  is  the  subject  of  this  litigation. 
In  the  case  of  The  State  of  New  York  v.  The  Mayor  cfec.  of 
the  City  of  New  Torhj  (3  J9uer,  119,)  the  superior  court  held 
that  a  resolution  of  the  common  council  granting  to  Jacob 
Sharpe  and  others  the  right  on  certain  conditions  to  construct 
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a  rail  road  in  Broadway  and  to  run  cars  upon  it,  was  not  an 
act  of  legislation,  nor  a  law,  in  the  proper  sense  of  the  tenn, 
but  the  grant  of  a  franchise,  and  when  accepted  by  the  grantee^ 
became  a  contract  upon  the  terms  and  conditions  set  forth  in 
the  resolution  and  ordinance.  And  inasmuch  as  the  common 
oouncU  had  no  power  to  release  the  control  oyer  one  of  the 
principal  streets  of  the  city,  its  resolution  and  the  grant 
claimed  under  it  was  declared  to  be  invalid  and  void.  The 
resolution  of  the  conmion  council  of  the  city  of  Brooklyn  of 
the  19th  December,  1853,  by  which  it  signified  its  assent  to 
the  construction  of  the  rail  road  over  the  routes  designated  in 
the  articles  of  association  of  the  City  Bail  Boad  Company 
upon  the  conditions  annexed  thereto,  was  authorized  by  the 
5th  subdivision  of  the  28th  section  of  the  general  rail  road 
act,  and  therefore  lawful,  and  the  acceptance  thereof  with 
the  conditions  annexed  by  the  City  Company,  constituted  a 
contract  which  the  company  was  bound  to  perform,  and  whidi 
the  common  council  could  not  rescind  without  adequate  cause. 
Bights  acquired  under  a  statute  of  a  state,  which  is  in  its 
nature  a  contract,  and  which  does  not  reserve  to  the  legisla- 
ture  the  power  of  repeal,  cannot  be  divested  by  subsequent 
legislation.  In  Dartmouth  College  v.  Woodward^  (11  Wheat, 
511,)  it  was  held  that  immunities,  franchises  and  other  rights, 
whenever  they  are  the  subject  of  a  contract  or  grant,  are  as 
much  within  the  reach  and  protection  of  the  (institution  of 
the  United  States  as  any  other  grant  The  grant  to  the  City 
Bail  Boad  Company,  and  its  acceptance  upon  the  conditions 
annexed,  with  the  duties  and  obligations  and  laige  expend!* 
tures  resulting  therefrom,  would  seem,  therefore,  upon  the 
principles  I  have  endeavored  to  state,  to  invest  the  company 
with  the  right  of  property  in  the  franchise,  of  which  it  cannot 
be  deprived  without  its  consent  or  against  its  wilL 

By  a  reference  to  the  complaint  of  the  Brooklyn  Central 
Bail  Boad  Company,  in  the  first  of  the  above  entitled  actions, 
and  upon  which  it  obtained  its  injunction,  it  will  be  seoa 
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that  itB  claim  to  the  use  of  the  railway  in  Fiirman  street  is 
placed  upon  two  groandfl. 

First.  The  Central  Bail  Boad  Company  claim  that  the 
Brooklyn  and  Jamaica  Bail  Boad  Company  had  the  right  by 
grant  from  the  legislature^  of  the  state  to  constmct  and  operate 
a  rail  road  through  the  streets  of  the  city  of  Bnx^yn,  which 
right  or  franchise  had  been  duly  assigned  over  by  the  Jamaica 
Company  to  the  Central  Company.  It  also  claims  that  on 
the  29th  November,  1859,  the  common  council  of  Brooklyn 
adopted  certain  resolutions  which  recited  that  the  Brooklyn 
City  Bail  Boad  Company  did  not  construct  a  rail  road  through 
Furman  street  by  the  1st  day  of  December,  1855,  oonforma^ 
ble  to  one  of  the  conditions  annexed  to  the  assent  of  the 
common  council  given  to  that  company  to  construct  the  road 
upon  the  route  designated  in  its  charter.  And  that  the 
Brooklyn  and  Jamaica  Company  was  desirous  of  extending 
its  road  through  Furman  street,  which  was  manifestly  for  the 
public  advantage.  It  was  therefore  resolved  that  the  assent 
of  the  common  council  was  given  to  the  Jamaica  Company  or 
its  assigns  to  extend  its  road  through  Furman  street  to  Ful- 
ton street,  and  that  the  City  Bail  Boad  Company  have  the 
right  to  use  the  said  track  of  said  road  in  common  with  the 
Brooklyn  and  Jamaica  Company  or  their  assigns,  provided  it 
united  with  the  Jamaica  Company  in  constructing  its  road 
and  bearing  an  equal  part  of  the  expenses,  &c.  To  make  this 
daim  of  any  avail  it  must  appear  that  the  Jamaica  Company 
had  a  franchise  for  a  roftd  in  Furman  street  which  it  could 
assign,  and  then  that  the  conunon  coimcil  had  power  and 
authority  by  its  own  vote  to  annul  and  impair  the  rights  ac- 
quired by  the  City  Company  imder  the  grant  to  it.  Neither 
of  these  propositions  can  be  maintained.  The  Jamaica  Com- 
pany was  incorporated  by  an  act  of  the  legislature  passed  April 
»25th,  1832,  with  the  right  to  construct  a  rail  road  commencing 
at  an  eligible  point  within  the  village  ^>f  Brooklyn,  and  ex- 
tending to  any  point  within  the  village  of  Jamaica,  with  lat^ 
eral  railvrays  to  the  villages  of  Flatbush  and  Flushing.    The 
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grant  was  not  to  commence  at  several  points,  but  at  one  point 
in  Brooklyn.  It  was  not  to  ramify  itself  through  the  several 
streets  of  the  city  at  any  and  at  all  times  thereafter,  but  to 
run  from  the  one  point  direct  to  another  point  in  the  village 
of  Jamaica.  The  company  accordingly  located  its  western 
terminus  at  the  foot  of  Atlantic  street,  and  its  eastern  in  the 
village  of  Jamaica,  where  they  have  ever  since  remained. 
Having  made  its  location  and  adhered  to  it  for  many  years,  it 
is  concluded  by  what  has  been  done.  It  had  no  franchise  in 
Furman  street  which  it  could  assign  to  the  Central  Company. 
The  common  council  were  equally  without  the  power  to  an- 
nul or  impair  the  grant  to  the  city  company  for  failure  to 
complete  the  road  within  the  time  limited  by  the  conditions 
annexed  to  the  grant,  in  the  summary  manner  claimed.  I  do 
not  rely  so  much  upon  the  express  grant  to  the  company  by  the 
2d  section  of  the  act  of  the  23d  March,  1854,  as  I  do  upon 
the  general  principles  which  govern  conditions  of  the  kind 
referred  to.  Speaking  of  franchises.  Chancellor  Kent,  in  his 
Commentaries  says,  (vol.  3,  p.  458,)  '^  they  contain  an  im* 
plied  covenant  on  the  part  of  the  government  not  to  invade 
the  rights  vested,  and  on  the  part  of  the  j^ntees  to  execute 
the  duties  and  conditions  prescribed  in  the  grant.  The  gov- 
ernment cannot  resume  them  at  pleasure,  or  do  any  act  to 
impair  the  grant,  without  a  breach  of  the  contract."  He  also 
says  at  page  459,  that  "  an  estate  in  such  a  fitmchise  and  an 
estate  in  land  rest  upon  the  same  principles,  being  equally 
grants  of  a  right  and  privilege  for  an  adequate  consideration/' 
It  was  said  by  Chief  Justice  Holt,  (12  Mod.  Rep,  271,)  that 
all  franchises  are  granted  upon  condition  that  they  shall  be 
duly  executed  according  to  the  grant,  and  if  the  grantee  of 
such  franchises  neglect  to  perform  the  terms,  the  patents  may 
be  repealed  by  sctrc  facicbs.  If  the  Central  Company  claim 
that  the  common  council  have  the  right  to  annul  or  impair 
the  grant  to  the  City  Company  for  a  breach  of  the  condition 
to  complete  the  work  in  the  given  time,  it  encounters  this  im- 
pediment.   The  condition  to  complete  within  a  given  time  is 
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one  of  those  diBtingaished  in  the  law  as  conditions  subsequent.^  1 
The  effdct  of  a  deed  with  a  condition  subsequent  is  to  vest 
the  estate  in  the  grantee  subject  to  be  defeated  by  his  omis- 
sion to  perform  the  condition*  The  omission  does  not  ipso 
facto  determine  the  estate,  but  exposes  it  to  be  determined 
at  the  election  of  the  grantor.  These  conditions,  and  forfeit- 
ures consequent  thereon,  are  not  favored  in  law,  because  they 
tend  to  destroy  estates.  When  the  grantor  institutes  pro- 
ceedings to  recoTer  the  estate,  for  conditions  broken,  the 
grantee  may  show  that  its  performance  has  become  impossible 
by  reason  of  the  acts  or  omissions  of  the  grantor,  or  has  been 
waived  or  dispensed  with;  and  this  he  may  do  by  proving  a 
waiver  in  express  words,  or  by  any  act  or  series  of  acts  from 
which  a  waiver  of  the  performance  of  the  condition  may  be 
implied.  Whether  the  routes  mentioned  in  the  articles  of 
assGfldation  of  the  City  Company  and  upon  which  the  railway 
18  not  constructed,  have  not  been  in  a  condition  to  receive  the 
superstructure  of  the  road  through  the  neglect  or  inability  of 
the  city  government,  as  was  suggested  upon  the  argument,  or 
whether  the  taking  of  the  bond  referred  to  the  conations, 
and  the  receipt,  from  time  to  time,  of  the  license  fees  into 
the  c^ty  treasury,  are  to  be  deemed  a  Waiver  of  the  performance 
of  the  condition  to  complete  the  road  within  the  time  limited, 
I  do  not  propose  to  consider.  It  is  enough  now  to  say  that 
upon  these  questions  the  Oity  Company  has  a  right  to  be 
heard,  and  that  nothing  short  of  a  judicial  decision  upon  the 
point  involved,  can  deprive  it  of  the  franchise,  or  impair  its 
lights  of  property  therein. 

Second,  The  Central  Company  next  claims,  in  its  com- 
plaint, that  it  has  acquired  a  right  to  the  use  of  the  rail  road 
in  common  with  the  City  Company  by  force  of  a  contract  or 
agreement  made  by  Henry  B.  Pierson  and  George  S.  How- 
land,  a  committee  on  the  part  of  and  empowered  to  act  for 
the  latter  company  with  a  like  committee  on  the  part  of  the 
Central  Company,  composed  of  Jacob  Frost,  B.  H.  Thomp- 
son and  Ira  Smith.    It  refers  to  a  paper  in  writing  annexed 
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to  the  complaint,  as  the  instrument  containing  the  contract. 
This  paper  is  signed  hj  Henry  B.  Pierson  and  G^rge  S. 
Howland,  and  bears  date  the  8th  of  December,  1859.  They 
therein  describe  themselves  as  a  committee  from  the  City  Bail 
Bead  Company,  ^d  say  they  have  met  a  like  conmiittee  on 
the  part  of  the  Central  Company,  and  having  conferred  with 
them  as  to  the  mutual  use  of  Funnan  street  by  said  compa^ 
nies  for  rail  road  purposes,  have  agreed  to  recommend  to  the 
City  Bail  Bead  Company  to  permit  the  Central  Company  to 
use  said  road  in  Funnan  street  upon  the  following  terms, 
which  are  to  be  a  lease  at  an  annual  rent,  with  provisions  for 
the  proper  repair  of  the  road,  and  feir  and  equitable  arrange- 
ments for  the  common  use  by  said  parties  of  the  roads  on  At- 
lantic street  and  Flatbush  avenue,  as  each  may  require,  and 
generally  with  full,  specific  and  fair  arrangements  for  the  mu- 
tual protection  and  interest  of  said  companies  in  the  several 
roads  owned  by  each,  both  by  each  other  and  from  outside 
parties.  This  agreement,  the  complaint  further  alleges,  was 
duly  ratified  and  accepted  by  the  board  of  directors  of  the 
City  Company  on  the  12th  of  December.  The  evidence  of 
which  consists  in  a  letter  by  Henry  B.  Pierson  on  behalf  of 
the  committee,  of  that  date,  in  which  he  says :  The  Brooklyn 
City  Bail  Bead  Company,  at  a  meeting  of  the  board  of  di- 
rectors, empowered  the  committee  with  autiiority  to  consum* 
mate  the  arrangements  with  the  Central  Company,  as  set 
forth  in  the  memorandum  of  the  8th  of  December  in  refer- 
ence to  Furman  street,  and  that  the  committee  would  pre- 
pare and  submit  a  full  agreement  at  its  earliest  oonvenience. 
The  papers  also  show  that  drafts  of  agreement  were  prepared 
by  the  committee  of  the  City  Company  and  submitted  to  the 
committee  of  the  Cehtral  Company,  ^^o  proposed  amend- 
ments thereto,  and  for  causes  which  do  not  clearly  appear, 
but  which  are  of  no  sort  of  consequence  to  the  present  inquiry, 
the  arrangement  was  never  made  or  consummated,  and  no 
leases  or  agreements  were  executed.    The  question  is  upon 
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the  existence  of  a  contract  which  it  is  obligatory  upon  the 
city  company  to  execute. 

The  contracting  parties  are  corporations  having  a  common 
seal  and  acting  and  expressing  their  assent  to  contracts 
through  their  board  of  directors  and  other  officers.  The  bur- 
den of  establishing  the  existence  of  this  contract  rests  upon 
the  Central  Company.  It  must  show  that  the  City  CcHupany 
accepted  and  entered  into  the  i^eement,  or  that  some  per- 
sons duly  authorized  entered  into  it  for  the  company.  The 
two  papers  of  the  8th  and  12th  of  December,  1859,  lack  all 
the  essential  attributes  of  a  contract.  Neither  of  them  was 
signed  by  the  Central  Company  or  any  person  authorized  br 
claiming  to  be  authorized  to  act  in  its  behalf.  The  agree- 
ment was  without  mutuality,  and  without  consideration.  It 
is  essential  to  the  validity  of  a  contract  that  the  minds  of  the 
contracting  parties  should  meet.  There  must  be  a  concur- 
rence of  intention,  not  only  upon  one  of  the  stipulations  of 
the  contract,  but  upon  them  all.  By  the  memorandum  of 
the  8th  of  December,  Henry  B.  Fierson  and  his  associates 
^'  have  agreed  to  recommend  to  the  said  Brooklyn  City  Bail 
Boad  Company  to  permit  the  Central  Boad  to  use  said  road 
on  Furman  street.^'  The  rent  was  to  be  six  per  cent  per  an- 
num upon  the  cost  price  of  the  road,  but  the  cost  was  not 
specified.  The  time  granted  was  not  mentioned,  the  fair  and 
equitable  arrangements  for  the  common  use  of  the  road  on 
Atlantic  street  and  Flatbush  avenue,  and  for  the  mutual 
protection  and  interest  of  the  several  companies  in  the  roads 
owned  by  each,  both  by  each  and  outside  parties  were  not 
prescribed  or  defined,  but  were  left  open  for  future  negotia- 
tion. So  long  as  any  one  mateiial  subject'  or  stipulation  of 
the  agreement  remained  unconsidered  and  undetermined,  it 
was  not  obligatory  upon  either  party.  Nor  does  the  letter  of 
the  12th  of  December  furnish  any  evidence  of  a  ratification 
of  the  contract  by  the  City  Company.  It  announced  that  Hen- 
ry B.  Fierson  and  committee  had  authority  to  consummate 
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the  arrangement  upon  the  terms  of  the  memorandum  of  the 
Sih  of  December,  aud  that  it  would  prepare  and  submit  a 
full  agreement  thereafter.  The  paper  is  not  a  ratification, 
and  does  not  profess  to  be  a  ratificatibn,  of  any  thing.  The 
claim  of  title  by  the  Central  Company  to  the  use  of  the  road 
in  Furman  street,  so  far  as  it  rests  upon  the  allied  contract, 
cannot  be  supported. 

There  is  one  other  point  made  by  the  counsel  for  the  Cen* 
tral  Company  which  I  think  it  worth  while  to  notice.^  It  is 
this:  ^^  That  when  a  rail  road  is  laid  down  in  a  public  street 
it  becomes  a  part  of  the  street,  and  may  be  used  as  such 
by  the  people  at  large  without  permission,  and  by  another 
corporation  for  hire,  under  the  license  or  authority  of  this 
city."  If  this  proposition  had  been  limited  to  the  incidental 
use  of  the  track  by  the  public  in  crossing  over  or  passing 
along  the  rails  and  superstructure  of  the  road  with  carriages 
and  vehicles  in  ordinary  use,  there  could  be  no  objection  to  it, 
because  to  this  extent  the  public  must  have  the  right  to  pass 
and  repass,  and  may  do  so  without  the  slightest  interruption 
to  the  owners  of  the  franchise.  But  I  understand  the  propo> 
sition  is  designed  to  go  far  beyond  this,  and  to  assert  the 
right  of  the  public  at  large  and  other  rail  road  corporations, 
with  the  license  of  the  municipal  authorities,  to  use  the  road 
with  the  appropriate  cars  or  carriages  for  the  transit  of  pass* 
engers,  in  common  with  the  owners  of  the  franchise.  If  the 
proposition  is  not  designed  to  go  thus  far,  it  could  be  of  no 
yalue  to  the  Central  Company  upon  this  appeal.  That  there 
might  be  no  misapprehension  as  to  what  was  intended,  we 
were  referred,  on  the  argument,  to  the  iron  payements  cover- 
ing the  entire  surface  of  some  of  the  streets  in  the  city  of 
New  York,  and  of  which  all  men  have  the  common  use,  as 
analogous  to  the  railway  of  the  City  Company  in  Furman 
street.  This  is  novel  doctrine  to  come  from  the  counsel  of  a 
rail  road  corporation,  claiming  a  similar  franchise  for  itself  in 
other  streets  of  the  city;  for  if  it  could  be  niaintained^  it 
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would  be  snbYergiVe  of  its  own  rights  of  property  as  it  would 
be  of  those  of  the  City  Company,  and  indeed  of  every  other 
city  rail  road  corporation.  Under  such  a  rule  who  would  in- 
cur the  cost  of  laying  down  a  railway  and  putting  cars  upon 
it  for  the  accommodation  of  passengers  ?  What  rules  could 
be  devised  and  adopted  to  regulate  the  number  of  vehicles 
employed — the  rates  of  speed  and  the  direction  in  which  they 
are  to  be  driven — so  as  to  insure  regular,  systematic  and 
effective  use  of  the  road  and  the  security  of  passengers  trav- 
eling thereon  ?  Bail  roads  are  only  possible  in  great  cities, 
when  laid  down  in  the  public  streets  and  thoroughfares.  It 
is  there  that  they  find  the  requisite  space  for  transit,  and 
there  only  that  they  find  the  passengers  and  furnish  the  requi- 
site public  accommodation.  Any  rule,  therefore,  which  would 
recognize  the  right  of  the  public,  and  such  other  corporation 
as  the  municipal  authorities  might  choose  to  license,  to  the 
indiscriminate  use  of  a  railway  constructed  in  a  public  street, 
upon  the  ground  that  it  was  a  part  of  the  public  easement, 
would  be  destructive  to  the  entire  system  of  city  rail  roads. 
To  become  useful,  profitable  and  free  firom  danger,  their  con- 
trol  and  management  must  necessarily  be  exclusive.  The 
error  consists  in  regarding  the  railway  as  part  of  the  street, 
which  the  iron  pavement  doubtless  is.  The  sills,  ties,  and 
rails  are  laid  upon  the  street,  but  they  are  not  a  part  of  it. 
They  constitute  a  part  of  the  machinery  for  the  transporta- 
tion of  passengers,  and  although  placed  upon  the  street,  no 
more  become  a  part  of  it  than  the  cars  and  carriages  which 
are  placed  upon  the  rails. 

In  Davis  v.  The  Mayor  dec.  of  New  Torkj  (14  N.  T.  Bep, 
50G,)  the  principal  question  was  upon  the  power  of  the  com- 
mon council,  under  its  authority  to  r^ulate  streets,  &c.  to 
grant  to  Jacob  Sharpe  and  his  associates  the  right  to  lay 
down  and  use  a  rail  road  in  Broadway,  and  necessarily  in- 
volved the  question  whether  the  proposed  railway  would  be- 
come a  part  of  the  street.    I  may,  therefore,  quote  as  authority 
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Bome  of  the  observations  of  Judge  Denio  upon  that  branch 
of  the  case,  and  from  which  few  men  will  be  prepared  to  dis- 
sent :  ^^  A  rail  road  has  no  necessary  relation  to  or  connection 
with  a  common  highway  or  street.  It  may  be  laid  along  the 
surface  of  such  a  road  when  the  grade  will  permit  it,  but  it 
may  equally  well  run  through  the  country  remote  from  a 
highway,  and  upon  a  level  graduated  for  that  purpose.  When 
a  rail  road  and  a  highway  coincide,  the  circumstance  is  sim- 
ply inddentaL  They  are  separate  and  distinct  agencies  to 
facilitate  passage  and  tra£Glc,  differing  from  each  other  in 
many  essential  particulars.  The  object  of  a  highway  or  street 
is  to  afford  to  every  citizen  an  opportunity  to  pass  on  foot, 
or  with  his  horses  and  carriage,  from  one  locality  to  another, 
and  it  is  essential  to  the  l^al  idea  of  such  a  road  that  it  shall 
be  common  to  aU.  Now  a  rail  road  does  not  facilitate  trav- 
eling on  foot  or  on  horseback,  or  with  one's  carriage.  It  does 
not  generally  admit  of  these  methods  of  passage,  although 
when  rail  road  carriages  are  not  moved  by  the  power  of  steam, 
but  by  horses,  the  tracks,  when  they  do  not  rise  above  the 
street  level,  may  be  safely  crossed,  and  to  a  limited  extent 
may  be  used  for  passing  lengthwise.  This,  however,  is  only 
incidental,  and  not  a  necessary  feature  of  a  rail  road.  Those 
who  use  a  rail  road  for  its  proper  purpose  do  not  travel  ac- 
cording to  their  own  volition,  but  are  transported  like  freight 
or  baggage  by  the  proprietors  of  the  road,  in  their  own  vehi- 
cles. But  the  feature  which  most  widely  distinguishes  a  rail 
road  fi^m  ordinary  highways  and  streets  is  that  the  former  is 
a  strict  monopoly,  entirely  excluding  all  idea  of  competition. 
The  nature  of  the  subject  requires  a  unity  of  control  and 
management,  which  precludes  the  existence  of  competing  car- 
riages. There  may  be  rival  roads,  but  there  can  be  no  rivabry 
on  the  same  road.'' 

This  is  sufficient  for  my  present  purpose,  and  is  dedsive 
against  the  right  of  the  public  or  any  rival  corporation  to  uae 
the  railway  of  the  City  Company  in  Furman  street  on  the 
ground  that  it  became  a  part  of  the  public  easement.    It  is 
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obTioiu  that  without  this  law  of  exclusiye  use  and  unity  of 
control  and  management  there  can  be  no  franchise^  and  no 
right  of  property  in  either  company,  in  the  railways  laid  down 
by  them  respectively  in  the  streets  of  the  city.  For  the  legal 
idea  of  a  franchise  is  an  immunity,  a  privilege,  a  legal  right  to 
the  enjoyment  of  something  beneficial  to  the  grantee  which  is 
withheld  from  others.  This  is  not  the  only  anomaly  in  the 
argument  of  the  Central  Company.  The  reasons  assigned  in 
support  of  the  injunction  not  only  conflict  with  its  claim  to 
property  in  its  own  franchise,  but  they  are  hostile  to  one 
another.  First.  It  says  that  the  City  Company  has  lost  its 
right  to  the  Furman  street  route  by  neglect  to  complete  the 
work  within  the  time  limited  by  the  conditions  of  the  grant, 
which  has  become  vested  in  the  Central  Company  by  assign- 
ment from  the  Jamaica  Company  and  the  assent  of  the  com- 
mon council.  Second.  That  the  City  Company  are  lawful 
owners  of  the  franchise,  and  the  Central  Company  their  ten- 
ants and  lessees  under  the  contract  of  the  8th  and  12th  of 
December.  Third.  That  neither  company  has  any  such 
right,  because  the  railway  is  part  of  the  puUic  easement,  and 
its  use  therefore  common  to  all  who  may  choose  to  enjoy  it. 

I  conclude,  for  these  reasons,  that  the  Central  Company 
has  failed  to  establish  any  right  to  the  use  of  tbe  rail  road  in 
Furman  street,  and  that  the  injunction  order  obtained  in  its 
action  against  the  City  Bail  Boad  Company  should  be  re- 
versed, with  the  usual  costs  of  opposing  motion  at  the  special 
term,  and  the  costs  of  the  appeal  therefrom,  should  the  City 
Company  ultimately  succeed  in  the  action.  And  also  that 
the  order  made  at  the  special  term,  denying  the  injunction 
prayed  for  in  the  action  wherein  the  City  Bail  Boad  Compa- 
ny is  plaintifif,  and  the  Central  Bail  Boad  Company  is 
defendant,  be  reversed,  and  an  order  be  entered  directing 
an  injunction  to  issue,  according  to  the  prayer  0^  the  com- 
plaint, upon  filing  the  niiual  security,  the  form  and  amotmt 
of  which  to  be  settied  by  one  of  the  justices  of  this  court,  and 
that  the  City  Company  also  recover  the  usual  costs  of  the 
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motion  at  the  special  term,  and  npon  this  appeal,  should  it 
ultimately^  succeed  in  the  action. 

Emott,  J.  concurred.  Scbughah,  J.  dissented. 

[Obahgb  Gbitkbal  Tbbx,  September  10, 1860.    JEwmU,  Browm  and  Scrug- 
AoMj  JuBtioes.] 
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Where  the  premises  intended  to  be  conreyed  by  a  deed  were  not  described 
therein  by  metes  and  bounds,  nor  by  monuments,  and  there  was  nothing  in 
the  deed  itself  by  which  the  land  could  be  located  and  its  lines  ascertained, 
but  the  grant  was  of  nine  lots  in  the  city  of  Brooklyn,  known  and  desig- 
nated,  on  a  map  of  151  lots  of  ground,  Ac.  made  by  J.  L.,  sunreyor,  dated 
18th  September,  1888,  and  filed  in  the  office  of  the  clerk  of  the  county  of 
Kings  as  Nos.  140,  dtc. :  HM  that  the  map  thus  referred  to  became  a  ma- 
terial and  essential  part  of  the  conyeyance,  and  was  to  hare  the  same  force 
and  elfect  as  if  it  had  been  incorporated  into  the  deed. 

And  the  lots  conreyed  being,  by  the  n^p,  bounded,  on  the  west,  by  a  public 
turnpike ;  it  was/vr^Aer  K»ld  that  the  effect  of  the  deed  was  to  conTey  the 
lands  up  to  the  turnpike,  road  as  that  existed  and  was  located  at  the  date 
of  the  deed.  That  the  true  boundary  was  to  be  ascertained,  not  by  inquir- 
ing where  the  east  line  of  the  turnpike  road  was  on  the  18th  of  September, 
1888,  when  the  map  was  filed,  but  on  the  17th  of  July,  1861,  when  the  deed 
was  given.  And  that  if  the  line  of  the  turnpike  had  been  changed,  between 
those  dates,  tho  grantor  should,  in  the  deed,  have  qualified  the  force  of  the 
description  on  the  map,  by  an  intimation  of  the  change. 

1^  PPEAL  from  a  judgment  entered  at  a  special  term,  after 
a  trial  at  the  circuit,  by  the  court  ^thout  a  jury. 


A 


D.  T.  Waldmy  for  the  plaintiff. 

E.  H,  Kimball,  for  the  defendant. 

By  the  Court,  Bbown,  J.  This  action  is  brought  to  re- 
cover the  possession  of  two  small  pieces  of  land  in  the  city 
of  Brooklyn.  It  was  tried  at  the  Kings  circuit,  in  November, 
1859,  before  Mr.  Justice  Emott,  without  a  jury,  who  ren- 
dered judgment  for  the  defendant.  In  respect  to  the  piece  of 
land  secondly  described  in  the  complaint,  the  defendant  made 
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no  claim  of  his  title,  and  the  proof  as  to  possession  being 
contradictory,  the  court  found  that  fact  in  favor  of  the  de- 
fendant, and  thus  concludes  all  future  inquiry  in  r^ard 
thereto.  The  real  question  arises  upon  the  plaintiff's  title  to 
the  piece  of  land  first  described  in  the  complaint. 

Joseph  Evans  is  the  original  source  of  title.  In  1833,  be- 
ing the  owner  in  fee  of  lands  lying  on  both  sides — east  and 
west — of  the  Flatbush  turnpike,  he  caused  a  map(a)  to  be 

(a)  Hap  of  premiMS. 
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made  of  151  lots  of  ground  lying  on  the  east  side  of  the  turn- 
pike road,  by  Jeremiah  Lott,  surveyor,  dated  September  18, 
1833,  which  map  he  filed  for  future  reference,  in  the  office  of 
the  clerk  of  the  county  of  Kings.  These  lots  were  designated 
by  numbers,  from  one  up  to  161  inclusive,  and  a  part  of  them 
adjoined  upon  the  turnpike  road.  The  general  direction  of 
tbe  road  is  soulberly,  and  runs  in  a  curve  or  part  of  a  circle 
where  it  passes  lots  Nos.  147,  146  and  128,  owned  by  the 
defendant,  and  124, 120,  116  and  112,  owned  by  other  per- 
sons. After  Evans  had  laid  out  the  property  in  this  way,  and 
filed  the  map,  he  had  a  sale  thereof,  which  I  take  to  have 
been  a  public  sale,  l^xit  how  much  he  sold  and  what  part  he 
retained  does  not  appear.  After  this  time,  and  before  May 
1st,  1864,  he  altered  the  turnpike  road  along  and  west  of  the 
lots  to  which  I  have  last  referred,  contracting  it  on  the  east 
and  enlarging  it  on  the  west,  and  removed  a  part  of  the  curve 
and  made  it  more  direct.  But  how  much  the  road  was  drawn 
in  upon  the  east  and  pushed  to  the  west  does  not  appear.  I 
assume,  however,  from  an  inspection  of  the  map,  that  the 
alteration  did  not  extend  to  the  middle  of  the  turnpike  road. 
This  made  a  small  gore  of  land  between  the  old  and  new  lines 
of  the  road  where  it  passed  west  of  the  lots  now  owned  by 
the  defendant,  and  is  the  land  the  possession  of  which  the 
plaintiff  claims  to  recover  in  this  action.  No  change,  how- 
ever, w^  made  in  the  fences  which  enclosed  the  defendant's 
lots,  until  long  after  he  had  acquired  his  title ;  and  the  map 
made  by  Jeremiah  Lott,  the  surveyor,  and  filed  in  the  clerk's 
office^  remained  and  yet  remains  as  it  was  when  made. 

On  the  1st  of  May,  1834,  Joseph  Evans  and  Catherine  Ann 
his  wiffe,  by  their  deed  of  that  date,  conveyed  17  of  these  lots, 
including  lots  147, 144  and  128,  now  owned  by  the  defendant, 
to  the  plaintiff,  Balph  Glover.  They  are  described  in  the  deed 
as  being  in  the  city  of  Brooklyn,  and  known  and  distinguished 
on  a  map  of  161  lots  of  ground  on  Mount  I^rospect,  Brooklyn 
city,  Lbng  Island,  made  by  Jeremiah  Lott,  surveyor,  dated  18 
September,  1833,  and  filed  in  the  office  of  the  derk  of  the 
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county  of  Kings,  as  numbers  119,  and  bo  on,  giving  the  num- 
bers of  the  lots,  17  in  all.  And  ^^  also  a  piece  or  parcel  of 
land  not  laid  down  on  said  map  formed  by  a  line,  beginning  at 
the  northwesterly  angular  comer  of  lot  number  147  of 
said  map,  thence  running  southerly  in  a  direct  line  to  the 
northwesterly  coiner  of  lot  number  108  of  said  map,  includ- 
ing the  land  between  said  direct  line  as  far  as  opposite  the 
south  line  of  120  of  said  map,  and  the  westerly  lines  of 
lots  147,  146,  128,  124  and  120,  be  the  dimensions  more 
or  less.  Said  lots  and  pieces  of  land  are  bounded  as  follows, 
viz :  on  the  north  by  North  street  on  said  map;  on  the  east 
by  West  street;  on  the  south  by  lots  115  and  116;  and  west 
by  the  aforesaid  direct  line  which  borders  on  the  Flatbush 
turnpike,  including  the  land  forming  said  streets  adjoining 
and  in  front  of  said  lots  to  the  middle  of  the  streets,  subject 
to  the  use  of  the  land  in  front  of  said  lots  by  all  the  owners 
of  lots  fronting  thereon,  and  by  the  public  generally,  as 
public  streets,  according  to  the  map  hereinbefore  referred  to/' 
This  deed  was  made  evidence  by  the  plaintiff.  He  also  pro- 
duced and  proved  a  mortgage  executed  by  himself  and  wife  to 
Maria  Evans,  dated  October  11, 1834,  upon  the  same  lands,  and 
with  the  same  identical  description.  Also  the  record  of  pro- 
ceedings in  the  late  court  of  chancery  to  foreclose  the  mort- 
gage, with  the  decree  and  report  of  sale  and  master's  deed  to 
Maria  Evans,  dated  December  8th,  1841.  This  deed  also 
contains  the  same  description  of  the  premises.  He  next  pro- 
duced in  evidence  a  deed  from  Maria  Evans  to  Balph  Glover 
in  fee,  dated  March  29th,  1849,  duly  acknowledged  and  re- 
corded, for  the  same  premises  and  with  the  same  description 
as  that  contained  in  the  mortgage  and  master's  deed  before 
referred  to.  There  was  also  read  in  evidence  upon  the  trial, 
a  deed  in  fee  simple  from  Ralph  Glover  and  Amelia  his  wife 
to  Mary  Berger,  dated  July  17th,  1851,  for  nine  of  these 
same  lots,  by  the  following  description :  "  All  those  certain 
nine  lots,  pieces  or  parcels  of  ground,  situate,  lying  and  being 
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on  Mount  Prospect^  in  the  9th  ward  of  the  city  of  Brooklyn, 
and  known  and  designated  on  a  certain  map  of  151  lota  of 
ground  on  Mount  Prospect^  Brooklyn^  L.  I.,  made  by  Jere- 
miah Lott,  surveyor)  and  dated  September  18, 1833,  and  duly 
filed  in  the  Kings  county  clerk's  office,  as  and  by  numbers  140, 
141, 142, 143, 144, 145, 147  and  128,  including  the  land  adjoin- 
ing said  lots  to  the  center  of  North  street  as  laid  down  on 
said  map,  subject  to  be  opened  as  a  public  street  wheneyer 
the  owners  of  a  n^ajority  of  the  lots  fronting  thereon  shall 
decide."  The  defendant,  it  appeared,  was  in  possession  of 
lots  described  in  this  deed,  under  a  regular  title  derived  from 
Mary  Bergen  He  was  also  in  possession  of  the  premises  in 
-dispute,  and  claimed  title  thereto  under  the  deed  to  Mary 
Berger.  Flatbush  turnpike,  during  the  time  of  these  several 
conveyances,  was  and  still  is  an  open  traveled  road.  North 
street  was  subject  to  be  opened  at  the  will  of  the  owners  of  a 
majority  of  the  lots  fronting  thereon,  and  was  at  the  time  of 
the  trial  an  open  highway. 

One  of  the  objects  of  the  plaintiff  in  producing  the  two 
deeds  to  himself,  and  the  mortgage  and  the  master's  deed  to 
Maria  Evans,  was  to  show  that  the  gore  of  land  supposed  to 
have  been  carved  out  of  the  property  by  the  alteration  of  the 
turnpike  road  was  a  separate  and  distinct  piece  of  land,  be- 
cause in  these  several  conveyances  it  is  described  as  a  separate 
piece  of  land.  The  force  of  this  fact  upon  the  question  of 
title,  however,  is  much  impaired  by  the  consideration  that  the 
conveyance  of  both  pieces — if  there  were  separate  pieces — 
was  in  these  several  conveyances  to  the  same  person.  That 
the  title  has  always  vested  in  the  same  person,  and  that  they 
have  not  been  separately  enclosed  or  separately  occupied. 
The  motive  for  a  separate  and  additional  description  of  the 
gore  may  have  been  greater  certainty,  and  a  more  perfect 
assurance  that  the  one  passed  with  the  other.  I  attach  very 
little  importance  to  the  manner  in  which  the  premises  are 
described  in  these  deeds,  because  the  defendant's  title  is  to  be 
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detennined  upon  the  force  and  effect  of  the  deed  from  the 
plaintiff  to  Mary  Berger^  and  the  concnrrent  circumstances 
under  which  it  was  executed.  The  premises  are  not  described 
by  metes  and  boimds,  tior  by  monuments  placed  upon  the 
ground  and  referred  to  in  the  deed.  There  is  nothing  in  the 
deed  itself  by  which  the  lots  can  be  located  and  their  lines 
ascertained.  Looking  at  the  deed  alone,  it  is  impossible  to 
say  what  lands  or  premises  were  intended  to  be  conveyed,  or 
the  form  and  dimensions  of  the  lots  therein  enumerated.  The 
map  made  by  Jeremiah  Lott  in  1833,  and  filed  in  the  clerk's 
office,  is  the  instrument  which  defines  what  the  grantor  sold 
and  the  grantee  purchased.  The  grant  is  of  the  nine  lots  of 
ground  known  and  designated  on  this  map  as  numbers  140, 
&c.  The  map  thus  becomes  a  material  and  essential  part  of 
the  conveyance,  and  is  to  have  the  same  force  and  effect  as 
if  it  was  incorporated  into  the  deed.  The  question  is  not  as 
to  the  effect  and  extent  of  a  grant  running  to  a  road,  or  along 
a  road,  or  bounded  by  a  road  or  a  public  highway  by  any 
other  words,  as  in  the  cases  to  which  we  have  been  referred, 
of  Sizer  V.  DeveretuCy  (16  Barb.  160,)  and  Smiles  v.  Hua- 
tings,  (24  id.  44.)  In  the  present  case  the  real  question  is 
whether  the  western  boundary  of  the  defendant's  lot  reaches 
the  Flatbush  road  at  all;  for  the  plaintiff's  claim  is  to  recover 
the  land  which  he  thinks  and  alleges  lies  between  the  western 
line  of  the  lots  granted  to  Mary  Berger,  by  the  deed  of  the 
17th  July,  1851,  and  the  direct  line  running  from  the  north- 
westerly angular  comer  of  lot  No.  147  to  the  nortwesterly 
comer  of  lot  No.  108,  which  borders  on  the  Flatbush  turn- 
pike, and  mentioned  in  liie  deed  from  Joseph  Evans  and  wife 
to  the  plaintifl^  of  the  date  of  May  1st,  1834.  The  defendant 
insists  there  is  no  such  premises;  that  the  effect  of  the  deed 
to  Mary  Berger  is  to  convey  the  lands  up  to  the  Flatbush 
turnpike  road  as  that  existed  and  was  located  on  the  17th  of 
July,  1851,  the  date  of  the  deed.  The  tme  boundary  is  to  be 
1,  not  by  inquiring  where  the  east  line  of  the  turn- 
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pike  road  was  on  the  18th  September,  1833,  when  the  map 
was  filed,  but  on  the  17th  July,  1851,  when  the  deed  was 
given.  How  can  it  be  otherwise  ?  The  deed  contained  no 
intimation  where  the  boundary  was,  but  referred  to  the  map 
for  that  purpose,  which  thus  became  a  part  of  the  deed.  The 
map  bounded  the  lots  upon  the  westerly  side  by  the  Flatbush 
turnpike  road,  and  thus  the  grantor  adopted  the  line  of  the 
road  as  it  then  was  located  as  the  true  boundary.  This  deed, 
if  there  is  any  uncertainty  in  the  description,  is  to  be  tiEiken 
most  strongly  against  the  grantor,  and  construed  most  &yor- 
ably  for  the  grantee.  The  purchaser  doubtless  looked  at  the 
map  in  the  clerk's  office  to  learn  where  the  lots  were,  the 
quantity  of  land  they  contained,  together  with  their  location 
OS  to  roads  and  streets,  with  a  view  to  access  and  profitable 
occupation,  and  there  saw  that  they  were  boimded  in  part  by 
the  turnpike  road.  But  this  is  not  all.  The  plaintiff  and 
Mary  Berger  both  say  in  their  testimony,  that  during  the 
negotiation  for  the  purchase  of  the  property,  he  exhibited  to 
her  for  her  information  a  copy  of  the  map  made  by  Jeremiah 
Lott  in  1833,  and  that  by  the  map  so  exhibited  Hie  lots  pur- 
chased by  her  were  bounded  on  the  turnpike  road.  She  also 
says  he  pointed  out  to  her  a  willow  tree  on  lot  No.  147,  and 
the  comer  of  the  turnpike  road,  as  the  boundary  of  the  lots 
at  the  time  of  the  purchase.  It  cannot  be  worth  while,  I 
think,  to  inquire  whether  these  acts  and  representations  of 
the  plaintifiis  do  not  conclude  him  from  asserting  any  other 
boundary  line,  as  an  estoppel  in  pais;  for  if  I  do  not  misap- 
prehend their  effect  they  show  that  he  has  no  manner  of  title. 
If  he  had  designed  to  limit  his  grantee  to  a  boundary  short 
of  the  line  of  the  road,  it  was  an  easy  thing  for  him  to  have 
put  the  limitation  in  the  deed,  or  qualified  the  force  of  the 
description  on  the  map,  by  an  intimation  that  the  turnpike 
road  had  been  altered.  But  having  conveyed  by  the  map, 
without  limitation  or  qualification,  and  that  paper  giving 
the  road  as  the  western  boundary  of  the  lots,  he  has  parted 
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with  the  title  up  to  that  line  as  effectually  as  if  be  had 
given  the  road  as  the  boundary  by  express  words  written  in 
the  deed. 

The  judgment  should  be  affirmed. 

[Obanob  Qsvebal  TwBtXt  September  10, 1860.    Lott,  JEmatt  and  Brown, 
JnsUoea.] 


The  Long  Islakd  Bail  Boad  Company  vs.  Oonklin  and 

others. 

n.  and  his  wife»  by  their  deed  of  conTeyance,  for  a  Taloable  consideration, 
granted,  bargained  and  sold  to  the  Long  Island  Bail  Boad  Company,  and  to 
their  successors  a^d  assigns  forever,  a  certain  piece  of  land  therein  particu- 
larly described,  comprising  an  area  of  sixty  square  rods,  expressing  it  to  be 
"  for  the  usee  and  purposes  of  the  road  proper."  "  Also,  in  addition  to  which 
60  square  rods,  the  Long  Island  Bail  Boad  Company  maybe  Airther  entitled 
to  an  extra  additional  width  of  70  feet  on  the  south  side  of  the  said  rail 
road,  for  the  uses  and  purposes  of  a  side  track,  engine  house,  depot,  or 
such  buildings  and  appendages  to  said  road  as  may  be  considered  necessary ; 
provided  such  buildinp  may  be  used  for  the  purposes  of  said  road  only, 
and  which  additional  land  contains  an  area  of  64  square  rods,  more  or  less ;" 
habendum  "  all  and  singular  the  above  mentioned  and  described  premises 
to  the  Bail  Boad  Company,  their  successors  and  assigns  forever ;"  with  tlie 
usual  covenant  of  warranty.  SM  that  the  purpose  of  the  grantors,  in  in- 
serting the  words  "  may  be,"  in  the  clause  reUitive  to  the  second  parcel  of 
land  described,  appearing,  Arom  an  examination  of  the  whole  instrument,  to 
have  been  to  vest  the  title  to  that  parcel  in  the  grantee,  the  words  "  may 
be,"  might  be  read  ''  shall  be :"  the  court  not  being  bound  to  adhere  to  the 
literal  and  grammatical  sense  of  the  words  used. 

And  that,  inasmuch  as  by  the  terms  of  the  deed,  the  grantees  were  to  take 
and  eijoy  the  first  described  lot  for  the  uses  of  the  road  proper,  and  the 
second  described  lot  for  the  uses  of  a  side  track,  engine  house  and  depot, 
and  whatever  was  granted  in  the  premises  of  the  deed  was,  by  the  haben- 
dum, to  be  held  in  fee,  with  a  covenant  of  warranty,  it  was  the  intention  of 
the  grantors  to  pass  the  title  to  both  parcels  of  land  described  in  the  deed ; 
and  such  was  its  legal  effect. 

Where  the  grammatical  sense  of  the  words  is  not  in  harmony  with  the  obvious 
Intention  of  the  parties,  the  courts  do  not  hesitate  to  substitute  one  word  for 

.  another,  for  the  purpose  of  giving  effect  to  such  intention.  Fer  Bbowk,  J. 
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Long  Island  RaU  Road  Company  v.  Conklin, 

APPEAL  from  an  order  made  at  a  special  term,  denying  a 
motion  for  a  new  triaL    The  action  was  for  the  recovery 
of  real  estate. 

Miller  dk  TiUhiU,  for  the  plaintiff. 

J.  Latorence  Smith,  for  the  defendants. 

By  the  Court y  Bbowk,  J.  The  plaintiff's  complaint  in 
this  action  was  dismissed  at  the  trial  at  the  Suffolk  circnit, 
in  October,  1859,  upon  the  ground  that  it  showed  no  title  or 
right  of  possession  to  the  lands  and  premises  which  it  claimed 
to  recover.  The  plaintiff  was  not  entitled  to  a  verdict  unless 
it  had  a  valid  subsisting  interest  in  the  premises  claimed  and 
a  legal  right  to  the  possession  thereof,  at  the  time  of  the 
commencement  of  the  action.  /It  appeared  that  one  Edward 
Dodd,  on  the  28th  of  December,  1841,  was  the  owner  in  fee 
of  the  premises  described  in  the  complaint,  together  with 
other  lands  adjoining  the  same.  By  his  deed  of  conveyance 
bearing  date  on  that  day,  executed  in  proper  form  by  himself 
and  wife,  of  the  first  part,  and  the  Long  Island  Bail  Bead 
Company  of  the  second  part,  and  for  and  in  consideration  of 
the  sum  of  one  dollar,  he  granted,  bargained  and  sold,  aliened, 
released,  conveyed  and  confirmed  unto  the  Long  Island  Bail 
Boad  Company,  and  to  their  successors  and  assigns  forever, 
'^  all  that  certain  piece  of  land  situate  and  being  in  the  town 
of  Huntington  and  county  of  Suffolk,  bounded  as  follows : 
commencing  at  a  point  on  the  road  leading  from  Bix  Hills  to 
Babylon,  commonly  called  the  straight  path,  where  the  second ' 
division  of  the  Long  Island  rail  road  crosses  the  same,  and 
thence  along  said  rail  road,  the  center  line  of  which  bears 
north  seventy-nine  degrees  east  a  distance  of  250  feet,  and 
which  said  line  of  road  is  to  have  a  uniform  width  of 
four  rods,  for  the  uses  and  purposes  of  the  road  proper,  and 
comprises  an  area  of  sixty  8q[uare  rods.  Also,  in  addition  to 
which  sixty  square  rods,  the  Long  Island  Bail  Boad  Company 
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may  be  further  entitled  to  an  extra  additional  width  of  sev- 
enty feet  on  the  south  line  of  said  rail  road^  for  the  uses  and 
purposes  of  a  side  track^  engine  house,  depot,  or  such  build- 
ings and  appendages  to  said  road  as  may  be  considered  neces- 
sary, provided  such  buildings  may  be  used  for  the  purposes 
of  said  road  only,  and  which  additional  land  contains  an  area 
of  sixty-four  square  rods,  more  or  less ;"  together  with  the 
tenements,  appurtenances,  &c. ;  and  also  all  the  estate,  right, 
title,  interest,  dower,  right  of  dower,  property,  possession, 
claim  and  demand  whatsoever,  as  well  in  law  as  in  equity,  of 
the  said  party  of*  the  first  part,  of,  in  and  to  the  same,  &c. 
Habendum,  all  and  singular  the  above  mentioned  and  de- 
scribed premises  to  the  Bail  Boad  Company,  their  successors 
and  assigns  forever;  with  usual  covenant  of  warranty.  The 
action  was  brought  by.  the  plainti£F  to  recover  the  possession 
of  the  lot  last  described  in  the  deed.  It  also  appeared  in  the 
evidence,  that  the  railway  of  the  company  was  laid  upon  the 
piece  of  land  first  described  in  the  deed,  in  1842,  for  which 
purpose  it  had  been  since  occupied  by  the  plaintiff.  That  at 
the  same  time  an  engine  house  was  built  on  the  tract  last  de- 
scribed in  the  deed,  and  also  a  turn-out  track.  These  erec- 
tions remained  about  one  year,  when  they  were  removed 
further  east  to  the  Suffolk  station.  This  lot  had  been  occa^ 
sionally  used  since  that  time  by  the  company  for  depositing 
wood.  A  tool  house  was  also  built  by  the  company  upon  a 
part  of  the  lot,  and  also  a  house  for  storing  paper,  and  part  of 
another  engine  house  was  put  upon  it  in  1844,  and  continued 
there  until  1854  After  the  evidence  was  closed,  the  defend- 
ants insisted  that  the  plaintiff  showed  no  title  and  no  right 
to  the  possession,  and  that  in  respect  to  the  seventy  feet  on 
the  south  side  of  the  rail  road,  the  deed  conveyed  no  present 
interest  in  the  premises,  and  that  the  legal  title,  notwith- 
standing the  deed,  still  remained  in  the  grantor  or  those 
claiming  under  him.  And  in  this  view  the  court  concurred, 
and  so  ordered  the  complaint  to  be  dismissed.  The  only 
question,  therefore,  to  be  considered,  is  the  construction  to  be 
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given  to  tKe  deed;  and  we  are  to  say  whether  it  was  efiPectoal 
to  pass  the  title  to  the  seventy  feet  of  land  to  the  grantee 
therein  named. 

The  language  of  the  deed,  in  regard  to  the  premises  in 
dispute^  is  peonliar,  and  widely  dissimilar  from  that  in  r^ard 
to  the  lot  first  described  for  the  principal  track  of  the  road. 
In  respect  to  the  latter  the  words  are  technical  and  artistical, 
and  such  as  long  usage  and  the  best  skill  has  selected  and 
appropriated  to  the  conveyance  of  titles  to  real  property; 
while  those  in  regard  to  the  seventy  foot  lot  are  neither  apt 
nor  appropriate,  nor  such  as  are  usually  employed  in  deeds 
for  the  tranamiflBion  of  titles  to  real  property.  Ifthequea- 
tion  is  to  be  determined  upon  the  grammatical  and  literal 
sense  of  iiie  words  employed  in  the  deed,  it  would  be  impos- 
sible,  I  think,  to  say  that  the  words  ^^  may  be  further  entitled 
to  the  extra  additional  width  of  seventy  feet  on  the  south 
side  of  said  rail  road/'  would  have  the  effect  to  pass  the  title 
from  the  grantor  to  the  grantee;  for  they  do  not  express  an 
absolute  intention  to  pass  a  present  estate  at  that  time,  in 
the  premises.  This  deed  is  not,  however,  to  be  construed 
and  its  effect  upon  the  title  determined  by  looking  at  these 
words  alone,  nor  by  adhering  to  their  strict  grammatical  im- 
port. But  we  are  to  ascertain,  if  we  can,  what  was  the  in- 
tention of  the  parties  to  the  deed;  and  this  can  only  be  done 
by  examining  and  considering  all  parts  of  it.  Where  the 
grammatical  sense  of  the  words  is  not  in  harmony  with  the 
obvious  intention  of  the  parties,  the  courts  do  not  hesitate  to 
substitute  one  word  for  another  for  the  purpose  of  giving 
effect  to  such  intention.  This  mle  of  construction  applies  to 
deeds  and  wills  and  also  to  statutes.  Jachaon  v.  Blanshan,  (6 
John,  54,)  is  an  example  of  what  the  courts  will  do  imder  such 
circumstances.  The  question  was  upon  the  construction  of  a 
will.  The  testator  had  devised  his  real  property  to  his  six  chil- 
dren, with  this  limitation :  '^  But  if  any  one  or  more  of  my 
above  named  children  should  die  before  they  arrive  to  full  age, 
or  without  lawful  issue,  that  then  his,  her  or  their  part  or  share 
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of  my  estate  shall  devolve  upon  and  be  equally  divided  among 
the  rest  of  my  surviving  children/'  Mathew,  one  of  the  sons, 
died  without  lawful  issue,  after  he  was  of  full  age,  and  after 
he  had  parted  with  the  estate  by  a  title  under  which  the  de- 
fendants held,  leaving  the  lessor  of  the  plaintiff  the  only  sur- 
viving child  of  the  testator.  The  court  held  the  devise  to 
Mathew  absolute  as  soon  as  he  became  21,  though  he  had  no 
lawful  issue,  and  that  the  words  '^  or  without  lawftQ  issue'' 
should  read  ^'  and  without  lawful  issue;"  thus  substituting 
one  word  for  another,  to  give  eflbct  to  the  intention  of  the 
testator  as  collected  from  the  entire  instrument.  Ohief  Jus- 
tice Kent  reviews  and  refers  to  all  the  English  authorities, 
which  it  seems  had  been  in  conflict.  Jaokson  v.  Topping y 
(1  Wend.  388,)  was  a  case  of  the  saine  kind,  and  arose  upon 
tiie  construction  j^f  a  deed.  The  deed  contained  a  covenant 
on  the  part  of  the  grantee  that  he  would  pay  all  the  debts 
outstanding  against  the  grantor,  and  would  keep  him  harm- 
less  and  indemnified  from  all  such  debts,  and  from  all  actions, 
suits  and  damages  that  might  arise  from  the  non-payment 
thereof.  Then  followed  the  condition  upon  which  the  ques- 
tion arose,  that  if  the  grantee  should  neglect  or  refuse  to  pay 
and  fulfill  all  the  covenants  and  conditions  contained  in  the 
deed,  and  should  suffer  the  grantor  to  be  put  to  any  oosts, 
trouble  or  expense  on  account  of  the  same,  or  should  negleet 
or  refuse  to  provide  for  him  a  maintenance  in  the  manner 
specified  in  the  deed,  then  in  all  or  eitiier  or  any  of  the  cases 
aforesaid,  it  should  be  lawful  for  the  grantor  to  re-^iter  and 
repossess  and  enjoy  his  former  estate,  &o.  The  material 
question  was  whether,  in  order  to  create  a  forfeiture  of  tiie 
estate,  there  must  be  both  a  refusal  to  pay  the  debts  and 
proof  that  the  grantor  was  put  to  costs,  trouble  and  expense; 
in  short,  whether  the  word  ^^  and  "  was  to  be  construed  as  a 
copulative  or  a  disjunctive.  In  its  literal  and  grammatical 
sense  it  was  the  former,  doubtless ;  and  so  construed,  both  the 
n^lect  to  pay  the  debts  and  subjecting  the  grantor  to  the 
payment  of  costs  by  reason  thereof  must  concur  in  order  to 
Vol.  XXXIL  25 
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work  a  forfeiture  of  the  estate.  The  court  held  otherwifle, 
however,  determimng  that  the  word  ^'  and  "  must  be  read  as 
the  disjunctiye  ^^  or;''  and  so  awarded  the  estate  to  the  heir 
at  law  of  the  grantor.  It  is  true  that  Mr.  Justice  Woodworth, 
who  delivered  the  opinion,  inclines  to  think  that  to  create  a 
forfeiture  during  the  lifetime  of  the  grantor,  both  conting- 
encies must  happen,  but  after  the  death  the  contingency  of 
neglecting  to  pay  the  debts  would  be  enough.  But  this  view 
also  resulted  from  Uie  intention  of  the  grantor  manifested  in 
the  deed,  and  not  from  adhering  to  the  literal  sense  of  the 
words.  For  after  alluding  to  the  English  cases,  and  the  case 
of  Jackson  y.  Blanshatiy  he  says,  ^^  There  bmg  then  no 
doubt  that  the  word  ^  and '  is  not  confined  to  the  granmiatical 
sense,  but  may  be  read  as  ^  or,'  so  as  to  put  the  right  of  entry 
in  the  disjunctive,  it  only  remains  to  consider  whether  the 
plain  intent  of  the  grantor  was  not  that  it  shoidd  be  so  con- 
sidered. I  think  this  is  manifest  from  the  whole  instrument." 
A  similar  rule  is  to  be  observed  in  the  construction  of  stat- 
utes. In  BldckwdVa  caae^  (1  Vem,  152,)  it  was  held  that 
the  words  of  an  act  of  parHament  which  declared  that  the 
chancellor  may  grant  a  commission  of  bankruptcy,  was  to  be 
construed  as  imperative;  that  the  word  ^'may  "  in  effect  meant 
^^  must.''  In  Bex  v.  Barlow^  (2  Balk.  409,)  it  is  said  that 
when  a  statute  directs  the  doing  of  a  thing  for«the  sake  of 
justice,  or  public  good,  the  word  may  is  the  same  as  shall. 
{See  also  The  Newburgh  Turnpike  Co.  v.  Miller ,  5  John.  Oh. 
1 12 ;  Maicom  v.  Sogers^  5  Cowen^  188,) 

This  deed,  like  all  similar  instruments,  is  to  be  construed 
most  strongly  against  the  grantor.  ^^For  the  principle  of 
self  interest  will  make  men  sufficiently  careful  not  to  preju- 
dice their  own  interest  by  using  words  of  too  extensive  a  mean- 
ing." (4  Cruise's  Dig,  417,  §  7.)  The  words  of  bai^n  and 
sale,  granting  and  conveying,  in  the  present  deed,  must  be 
held  to  apply  to  the  several  parcels  of  land  therein  described, 
unless  they  are  limited  or  qualified  by  subsequent  words. 
The  words  which  are  thought  to  qualify  and  limit  the  effect 
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of  the  granting  part  of  the  deed  are  those  which  immediatdy 
precede  the  description  of  the  premises  last  described;  that 
is,  "  The  Long  Island  Bail  Boad  Qompany  may  be  further 
entitled  to"  &c.  These  are  not  qualifying  words,  nor  are 
they  words  of  limitation,  in  any  sense.  The  most  that  may 
be  said  of  them  is,  that  they  are  inartificial  and  not  the  most 
appropriate  to  the  purpose  of  granting  an  estate  in  lands. 
But  they  were  put  into  this  deed  for  some  purpose,  and  to 
effect  some  object;  and  if  that  appears  from  an  examination 
of  the  whole  instrument  to  haye  been  to  vest  the  title  in  the 
company,  then,  upon  the  rule  of  construction  to  which  I  have 
referred,  the  words  ^^may  be"'  can  be  read  ^^  shall  be,'"  so 
that  the  sentence  would  read  *^  The  Long  Island  Bail  I^oad 
Company  shall  be  further  entitled  to  an  extra  additional 
width  of  70  feet  on  the  south  side  of  the  rail  road,''  &c.  To 
declare  in  a  deed  of  conveyance  to  a  rail  road  corporation, 
in  the  usual  form,  after  the  description  of  one  lot  by  metes 
and  bounds,  for  the  uses  and  purposes  of  the  road  proper, 
that  the  corporation  shall  also  be  entitled  to  an  additional 
lot,  describing  it  also  by  metes  and  bounds,  for  the  use  and 
purposes  of  a  side  track,  engine  house,  depot,  &c.  would  cer- 
tainly be  a  very  clear  and  imequivocal  manifestation  that  the 
corporation  should  take  some  interest  or  estate  in  the  lot  last 
described;  for  without  some  estate  or  interest  the  company 
could  not  apply  it  to  the  'Q^eB  and  purposes  of  the  side  track, 
engine  house  and  depot,  mentioned  in  the  deed.  The  quan- 
tity of  interest  and  the  nature  of  the  estate  does  not  depend 
upon  the  words  to  which  I  refer,  but  upon  the  habendum 
clause,  which  I  will  look  at  presently.  The  instrument  we  are 
examining  is  not  a  contract  to  convey  at  a  future  time.  It  is 
a  deed  of  bargain  and  sale,  and  nothing  else.  And  if  the  de- 
scription of  the  lot  with  the  words  to  which  I  have  referred, 
were  not  inserted  in  the  deed  for  the  purpose  of  giving  the 
rail  road  company  a  title,  it  is  impossible  to  say  what  object 
the  parties  had  in  view;  for  none  other  can  be  attributed  to 
them.    In  Doe  v.  Ashbumery  (5  T.  B.  163,)  the  question 
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wa«  whether  a  particular  instrument  should  operate  as  a  lease, 
or  an  agreement  for  a  lease.  The  particular  words  were,  ^^  He 
shall  enjo7  and  I  engage  to  give  him  a  lease/"  &c.  Lord 
Kenyon  held  that  if  the  fonner  words  had  not  been  restrained 
bj  the  engagement  to  give  a  lease  in  future,  they  would  have 
operated  as  a  perfect  lease;  but  as  the  parties  agreed,  the  one 
to  give  and  the  other  to  receive  a  future  lease,  I  cannot  con- 
ceive that  this  was  intended  to  be  a  present  lease:'"  He  says 
that  ^^  whether  the  particular  agreement  should  be  considered 
a  lease,  or  merely  an  agreement  for  a  lease,  must  depend  upon 
the  intention  of  the  parties  as  it  is  to  be  collected  from  the 
whole  agreement  The  case  cited  from  Oro.  Gar.  was  prop- 
erly dedded.  There  the  words  were  ^  the  defendant  shall 
have  and  enjoy,'  &c.  without  any  others  to  qualify  the  ex- 
pression. Those  words  were  sufficient  to  give  the  legal  inter- 
est ;  they  would  be  operative  in  a  bargain  and  sale  or  in  a 
covenant  to  stand  seised  to  uses."'  {See  also  Jackaon  v.  De-^ 
lacraix,  2  Wend.  433.) 

The  habendum  is  resorted  to  for  the  purpose  of  ascertaining 
the  nature  and  quantity  of  the  estate  which  the  grantee  takes 
in  the  lands  granted  in  that  part  of  the  deed  technically  known 
as  the  premises;  for  its  proper  office  is  to  limit  the  certainty  of 
the  estate  granted.  ''  Nothing  can  be  limited  in  the  habendum 
of  a  deed  which  is  not  given  in  the  premises,  because  the 
premises  being  the  part  of  a  deed  in  which  the  thing  is  grant- 
ed, it  follows  that  the  habendum,  which  is  only  used  for  the 
purpose  of  limiting  the  certainty  and  extent  of  the  thing 
given,  cannot  increase  the  gift,  for  then  the  grantee  would 
in  fact  take  a  thing  which  was  never  given  to  him/'  (CrvAse'a 
JHg.  vol.  4,  p.  432,  §  48.)  The  same  observation  may  be 
made  of  the  covenant  of  warranty.  Its  effect  is  limited  ex- 
pressly to  assure  the  title  of  the  grantee  to  the  lands  granted 
in  the  premises  of  the  deed;  for  it  would  be  absurd  to  make 
such  a  covenant  in  respect  to  lands  the  title  to  which  still 
remained  in  the  grantor.  But  both  the  habendum  and  the 
covenant  of  warranty  are  material  in  considering  the  inten- 
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tion  of  tHe  parties  to  the  deed;  for  they  afford  very  forcible 
evidence  that  it  was  the  intention  of  the  parties  to  pass  the 
title  and  make  a  conveyance  in  preaenti.  Seeing  therefore 
that  we  are  not  to  adhere  to  the  literal  and  grammatical 
sense  of  the  words  which  apply  to  the  lot  last  descitbed  in  the 
deed,  hnt  that  we  may  ascertain  and  give  effect  to  the  inten- 
tion of  the  parties  by  an  examination  of  the  whole  instru- 
ment; seeing  also  that  by  the  terms  of  the  deed  the  company 
were  to  take  and  enjoy  the  first  described  lot  for  the  uses  of 
the  road  proper^  and  the  second  described  lot  for  the  uses  of 
a  side  trapk,  engine  house  and  depot,  which  are  the  principal 
uses  for  which  rail  road  corporations  acquire  real  property, 
and  that  whatever  was  granted  in  the  premises  of  the  deed 
was  by  the  habendum  to  be  held  in  fee,  with  a  covenant  of 
warranty,  I  think  it  was  the  intention  of  the  grantors  to  pass 
the  title  to  both  parcels  of  land  described  in  the  deed,  and 
that  such  is  its  legal  effect. 

The  order  made  at  the  special  term,  denying  the  plaintiffir* 
motion  for  a  new  trial,  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

[Okjutoi  GmsAL  Tbbx,  September  10,  1860.    Lott,  Anatt  and  Brown^ 
Justices.] 


•  ^ 


Lauba  E.  Bolton  i;^.  Ebastits  A.  Bbewsteb,  Fbedebiok 
Abthttb,  jun.  and  Angelina  T.  his  wife. 

Where  tbe  record  of  proceedings  before  a  snrrogitei  for  the  proof  of  a  wiH, 
shows  that  the  testator,  at  and  immediately  before  his  death,  was  an  inhftb- 
itant  of  the  county  where  the  will  is  proved ;  that  all  the  necessary  parties 
were  properly  brought  into  the  surrogate's  court,  and  the  witnesses  duly  ex- 
amined and  their  testimony  recorded ;  and  that  in  the  execution  and  puUi- 
cation  of  the  instrument  all  the  requisites  of  the  statute  of  wills  hare  been 
duly  complied  with ;  it  temm  the  jurisdictional  fsci  of  residence  will  b« 
presumed  to  haye  been  determined  by  the  surrogate ;  and  that  the  proceed- 
ings before  him  cannot  be  attacked  and  subrertedi  ooUAterally,  by  proof  that 
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the  testator  in  fact  resided  in  a  different  county,  at  the  Ume  of  bis  death ; 

tor  the  purpose  of  destroying  Uie  title  to  real  property  doTised  under  the  wilL 
li  »€§mi  the  court  will  be  reluctant  to  recognize  it  as  a  rule  of  eyidence  that 

the  residence  or  habitation  of  a  testator  is  open  to  litigation  and  controyersy, 

long  after  his  will  has  been  proved  and  admitted  to  record,  and  valuable 

rights  haye  been  acquired  under  it. 
After  forfeiture  and  condition  broken,  the  mortgagee,  if  he  be  in  possession,  is 

considered  as  haying  the  legal  estate,  and  an  action  of  ^ectment  cannot  be 

maintained  against  him. 

ACTION  to  recover  the  possession  of  a  &nn.  in  the  town 
of  Hempstead,  Queens  county. 

James  G,  BoUoUy  for  the  plaintiff. 

Oeorge  O.  Reynolds^  for  the  defendant  Brewster. 

By  the  Court  J  Bbown,  J.  The  complaint  alleges  that  the 
plaintiff  and  the  defendant  Angelina  T.  Arthur,  as  heirs  at 
law  of  Theodore  B.  Talmadge  deceased,  who  died  intestate, 
are  seised  of  the  premises  claimed,  and  entitled  to  the  possess- 
ion thereof;  and  it  has  no  other  aspect  or  claim  than  to  recover 
such  possession  with  damages  for  the  detention,  in  the  usual 
form.  The  answer  of  the  defendant  Erastus  A.  Brewster, 
among  other  things,  denies  that  Theodore  B.  Talmadge  died 
intestate,  but  says  that  at  the  time  of  his  death  he  left  a  last 
will  and  testament  executed  in  due  form  to  pass  real  estate, 
and  thereby  made  and  appointed  one  Philip  Burrowes  exec- 
utor thereof,  with  power  to.  sell  his  real  estate,  which  power 
was  duly  executed  by  the  said  Philip  Burrowes  by  a  sale  and 
conveyance  cf  the  premises  in  dispute,  and  under  which  one 
Joseph  K.  Brick,  whose  tenant  the  defendant  Erastus  A 
Brewster  is,  had  become  and  was  vested  with  the  title  in  fee 
to  the  lands  claimed.  The  answer  also  denied  the  title  and 
seisin  of  the  plaintiff,  and  claimed  that  Joseph  K.  Brick  was 
also  entitled  to  the  possession  as  the  owner  and  assignee  of 
the  mortgage,  which  was  due  and  payable  and  a  lien  upon 
the  lands. 
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It  appeared  in  evidence  that  Peter  Poillon  was  seised  of 
the  farm  on  the  29th  of  January,  1838,  and  by  his  deed  bear- 
ing date  on  that  day  the  same,  with  another  lot  of  16  acres, 
were  duly  conveyed  to  Theodore  B.  Talmadge,  the  plaintiff's 
&ther.  The  consideration  expressed  in  the  deed  was  $  10,000, 
and  the  conveyance  was  made  subject  to  the  payment  of  a 
mortgage,  dated  August  3,  1835,  to  secure  the  payment  of 
$5000,  with  the  interest,  to  one  Oeorge  Weeks,  upon  which 
there  was  due  at  the  time  of  the  date  of  the  deed  the  sum  of 
$4000.  There  was  also  read  in  evidence  a  deed  of  convey- 
ance from  Philip  Burrowes,  sole  executor  of  the  last  will  and 
testament  of  Theodore  B.  Talmadge,  deceased,  to  Horatio 
Nelson  Graves  and  Erastus  Augustus  Graves,  dated  Novem- 
ber 21,  1848,  for  the  consideration  of  $6500,  and  was  duly 
recorded  in  Queens  county  clerk's  office,  December  28,  1848, 
and  expressed  to  be  by  virtue  of  the  power  and  authority 
given  to  Burrowes,  the  grantor,  by  the  last  will  and  testament 
of  Theodore  B.  Talmadge.  The  lands  were  also  conveyed 
subject  to  the  mortgage  to  George  Weeks.  The  defendant 
proved  and  produced  a  regular  chain  of  title  under  the  deed 
from  Philip  Burrowes  to  Joseph  K.  Brick,  his  landlord,  sub- 
ject nevertheless  to  the  same  mortgage.  He  also  produced 
and  read  in  evidence  the  mortgage  and  bond  referred  to  in 
the  deeds,  which  was  executed  by  Peter  Poillon,  junior,  to 
Greorge  Weeks,  was  dated  on  the  3d  August,  1835,  and  duly 
recorded  in  the  proper  office,  September  2,  1835.  He  also 
produced  a  deed  of  assignment  of  the  same  mortgage  from 
George  Weeks  to  Nelson  G.  Carman,  dated  July  31,  1852, 
for  the  consideration  of  $4000,  and  which  was  recorded  in  the 
proper  office,  August  2,  1852,  wherein  it  is  declared  that  the 
bond  and  mortgage  shall  not  be  merged  or  extinguished,  but 
kept  as  a  subsisting  muniment  of  the  title  to  the  mortgaged 
premises  then  owned  by  the  assignee  of  such  mortgage,  with 
all  the  usual  remedies  under  the  same.  There  was  also  pro- 
duced and  proved  upon  the  trial,  a  deed  of  assignment  of  the 
same  mortgage  and  bond,  from  Nelson  G.  Carman  to  Joseph 
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EL  Brick|  the  defendant  Brewster's  landlord,  dated  March  11, 
1858,  for  the  consideration  of  one  dollar,  with  a  declaration 
in  the  deed  of  assignment  similar  to  that  in  the  deed  from 
Qeorge  Weeks  to  Nelson  G.  Carman.  There  was  also  offered 
in  evidence  hy  the  defendant,  upon  the  trial,  an  exemplified 
copy  of  the  proceedings  and  proofs  taken  before  the  surrogate 
of  the  county  of  New  York,  admitting  to  probate  and  record 
an  instnunent  in  writing  allied  to  be  the  will  of  Theodore 
Talmadge,  and  the  record  of  the  will  and  letters  testamentary 
issued  thereon.  The  counsel  for  the  plaintiff  objected  to  the 
evidence  as  inadmissible,  alleging  amongst  other  grouxids,  the 
want  of  jurisdiction  in  the  surrogate  of  New  York  to  take  the 
"ptoot  of  the  will.  The  objection  was  overruled  and  the  plaintiff 
excepted.  The  papers  were  then  read  in  evidence,  consisting 
of  the  petition  of  Philip  Burrowes,  setting  forth  the  making 
of  the  will,  the  death  of  the  testator  and  the  names  of  his 
widow  and  her  two  infant  children,  the  said  Laura  and  An- 
gelina. That  the  deceased  was,  at  or  immediately  previous  to 
his  death,  an  inhabitant  of  the  dty  of  New  York,  and  pray- 
ing that  the  will  be  proved  and  letters  testamentaiy  thereon 
issued  to  the  petitioner*  The  petition  is  sworn  to  belbre  a 
commissioner  of  deeds  of  the  city  of  New  York.  The  record 
then  contains  the  usual  order  for  the  issuing  of  process,  the 
consent  of  Isaac  Fitz  to  become  the  guardian  of  the  two  in- 
fant heirs,  the  order  appointing  him  as  such  guardian,  the 
citation,  with  an  affidavit  of  service  thereof  on.  Mary  Ann 
Talmadge,  the  widow,  by  Joseph  G.  Taylor,  the  brother  in 
law  of  the  deceased,  and  an  entry  that  Isaac  Fitz,  the  special 
guardian,  appeared  and  attended  upon  the  proof  of  the  wilL 
Also  the  copy  of  the  will  with  the  affidavits  and  testimony 
taken  by  the  surrogate,  with  the  orders  for  recording  of  the 
will  as  a  will  of  real  and  personal  estate,  i^d  establishing  the 
same  as  a  valid  will,  and  admitting  the  same  to  probate  with 
the  letters  testamentary.  These  orders  were  made  on  the 
28th  of  May,  1841.  This  copy  of  the  record  is  certified  and 
exemi^ified  in  ihe  usual  form  tp  entitle  the  same  to  be  read 
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in  evidence.  The  will  bears  date  April  13^  1839;  appoints 
Philip  Bnrrowefl  the  executor,  with  a  devise  and  power  to 
sell,  in  the  following  words :  "  And  for  the  purpose  of  ena« 
bling  my  e:tecutor  to  cany  into  full  effect  the  intent  and  pro- 
visions of  my  said  will,  I  do  hereby  convey  and  vest  in  him 
all  my  said  estate  and  property  of  every  kind,  with  full  power 
and  authority  to  sell,  convey,  assign,  collect,  satisfy,  dis* 
chaige,  invest  and  reinvest  the  same  and  the  proceeds  thereof, 
in  his  best  judgm^it  and  discretion,  for  the  benefit  of  my  wife 
and  children  as  aforesaid.''  It  was  also  proved  that  the  tes- 
tator died  January  17th,  1841,  at  Hudson  in  the  county  of 
Oolumbia,  and  the  proof  also  tended  to  show  that  he  resided 
there  with  his  family  about  five  months  immediately  precede 
ing  his  death.  The  circuit  judge,  upon  this  evidence,  directed 
the  jury  to  find  a  general  verdict  for  the  defendant  Brewster, 
and  also  to  find  that  Theodore  B.  Talmadge,  at  the  time  of 
his  death  and  for  five  months  immediately  previous  thereto, 
resided  in  the  dty  of  Hudson,  Columbia  county  and  state  of 
Hew  York;  which  fact  was  found  and  verdict  rendered  ac- 
cordingly. To  that  part  of  the  instruction  which  directed  a 
general  verdict  in  favor  of  the  defendant  Brewster,  the  plain- 
tiff's counsel  excepted,  and  thereupon  the  exceptions  were 
ordered  to  be  first  heard  at  the  general  term  and  judgment 
there  given. 

In  itself  the  record  of  the  proof  of  the  will  appears  to  be 
complete.  It  shovns  that  Theodore  B.  Talmadge,  at  and  im- 
mediately before  the  time  of  his  death,  was  an  inhabitant  of 
the  city  of  New  York  where  the  will  was  proved.  That  all 
the  necessary  parties  were  properly  brought  into  the  surro- 
gate's court,  the  witnesses  duly  examined,  and  their  testimo- 
ny recorded.  It  also  shows,  that  in  the  execution  and  the 
publication  of  the  instrument  all  the  requisites  of  the  stat- 
ute of  wills  had  been  duly  complied  with.  And  but  for  the 
evidence  aliunde  we  should,  without  any  hesitation,  adjudge 
that  the  defendant,  Erastus  A.  Brewster,  was  entitled  to 
hold  the  premises  under  the  title  derived  firom  Philip  Bur- 
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rowes  the  executor.  The  plaintiff,  however,  insists,  and  the 
jury  have  found  as  a  fact  in  the  case,  that  Theodore  B. 
Talmadge  was  at  and  for  five  months  previous  to  the  time  of 
his  death,  an  inhahitant  of  the  city  of  Hudson,  and  therefore 
could  not  have  been  at  that  time  an  inhabitant  of  the  city 
of  New  York.  Should  we  conclude — as  I  think  we  safely 
might — that  upon  the  authority  of  Conklin  v.  Edgerton^ 
(21  Wend,  430,)  and  Newton  v.  Bronaon^  (3  Keman^  587,) 
Burrowes  had  authority  to  convey  the  land  as  the  donee  of  a 
power  in  trust,  and  not  as  executor  under  the  will,  and  that 
letters  testamentary  were  not  indispensable  to  the  due  execu« 
tion  of  the  power,  we  should  still  encounter  the  question 
upon  which  the  plaintiff  relies,  to  wit,  the  authority  and 
jurisdiction  of  the  surrogate  of  the  city  of  New  York  to 
entertain  the  proceedings  to  prove  the  will.  It  is  a  necessary 
link  in  the  defendant's  chain  of  title  upon  this  branch  of  the 
defense,  and  there  is  no  proof  of  its  execution  and  publica- 
tion but  that  contained  in  the  record  and  proceedings  had 
before  that  officer.  ^^  The  surrogate  of  each  county  shall 
have  sole  and  exclusive  power  within  the  county  for  which 
he  may  be  appointed,  to  take  the  proof  of  last  wills  and  tes- 
taments of  all  deceased  persons  in  the  following  cases :  Ist. 
When  the  testator  at  or  immediately  previous  to  his  death 
was  an  inhabitant  of  the  county  of  such  surrogate,  in  what* 
ever  place  such  death  may  have  happened."  (2  jB.  8.  60, 
§  23.)  The  surrogate's  jurisdiction* is  exclusive,  and  the 
testator  must  have  been  an  inhabitant  of  the  county  where 
the  will  is  proved,  at  or  immediately  previous  to  his  death. 
In  the  record  and  proceedings  before  the  surrogate  of  the 
city  of  New  York,  it  is  distinctly  alleged  in  the  petition, 
which  is  sworn  to,  that  Theodore  B.  Talmadge,  at  or  imme- 
diately previous  to  his  death,  was  an  inhabitant  of  the  city 
of  New  York.  This  jurisdictional  fact  is  one  which  was 
open  to  litigation  and  which  the  surrogate  might  try  and  de- 
termine, and  doubtless  did  determine,  in  these  proceedings. 
It  now  becomes  a  grave  question  whether  the  proceedings  can 
be  attacked  and  subverted  collaterally,  for  the  purpose  of 
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destroying  the  title  to  real  property  devised  under  the  will. 
Domicil,  residence,  and  inhabitancy  ^.depend  upon  acts  coupled 
^th  intention,  which  it  iB  not  alwaye  easy  to  ascertain,  and 
the  courts  will  be  reluctant,  I  think,  to  recognize  it  as  a  rule 
of  evidence  that  the  residence  or  habitation  of  a  testator  is 
open  to  litigation  and  controversy  long  after  his  will  has 
been  proved  and  admitted  to  record,  and  valuable  rights  have 
been  acquired  under  it  In  the  present  case,  it  would  be  a 
useless  task  to  endeavor  to  reach  any  definite  conclusion  upon 
this  question,  for  an  adjudication  favorable  to  the  views  en- 
tertained by  the  plaintiff,  would  not  overcome  or  evade 
another  impediment  which  lies  in  the  way  of  her  recovery. 

The  defendant  claims  title  to  the  premises  under  the  deed 
from  Philip  Burrowes,  as  also  under  the  mortgage  made  by 
Peter  Poillon  to  George  Weeks.  Theodore  B.  Talmadge 
took  the  deed  from  Peter  Poillon  subject  to  this  mortgage, 
and  upon  which  there  was  then  due  the  sum  of  ^4000,  and 
interest  from  the  time  of  the  date  of  the  deed  to  him.  George 
Weeks  assigned  the  mortgage  to  Nelson  G.  Carman,  who 
afterwards-  assigned  the  same  to  Joseph  K.  Brick,  the  land* 
lord  of  the  defendant,  Erastus  A.  Brewster.  This  mortgage 
has  never  been  paid  or  satisfied,  but  is  now  a  subsisting  lien 
upon  the  lands  claimed,  and  is  held  for  the  purpose  of  assur- 
ing and  protecting  the  title*  Whatever  may  be  the  effect 
of  the  deed  executed  by  Philip  Burrowes  under  the  power 
contained  in  the  will  of  Theodore  B.  Tabnadge,  the  relation 
of  the  defendant  to  the  premises  is  that  of  mortgagee  in  pos- 
session. After  forfeiture  and  condition  broken,  the  mortgagee, 
if  he  be  in  possession,  is  considered  as  having  tl;ie  legal  estate, 
and  an  action  of  ejectment  cannot  be  maintained  against  him. 
Whatever  rights  the  plaintiff  may  have  to  these  lands,  it  is 
quite  clear  she  is  not  now  entitled  to  recover  the  possession. 
(Phyfe  V.  Biletfj  15  Wend.  248.  Van  Duyne  v.  Thayre,  14 
id.  233.)    Judgment  should  be  entered  for  the  defendant. 

[Obanoi  Qivbbal  Tbbx,  September  10, 1860.    Xotf,  JfmoU  and  Brom^, 
Joftioes.] 


I 

I 

a 

I 


896 


OAfiBS  IK  THE  SUPBEME  OOUBT. 


38    396 
82h  880 


Andbews  v8.  Shattuck. 

tFo  render  a  demand  and  reftual  to  deliver  goods  equivalent  to  direct  proof 
of  a  coDTersioni  it  must  appear  that  the  part:r  ^^  ^«  actual  possession,  at 
the  time  of  the  demandi  and  thus  had  power  to  comply  with  it;  or  thai  ha 
had|  before  that  time,  parted  with  the  goods  fraudnientiy,  with  a  view  to 
evade  the  demand,  or  for  his  own  benefit. 

If,  at  the  time  the  demand  is  made,  the  goods  are  in  the  actuil  possession  of 
another,  and  the  person  of  whom  the  demand  is  made  has  not,  and  never 
had,  any  control  over  them,  the  iact  that  he  dains  the  goods,  and  dedant 
they  are  his  own  property,  will  not  amount  to  a  conversion. 

Nor  will  the  fitct  of  his  giving  an  undertaking,  to  prevent  the  delivery  of  the 
property  by  the  sheriff,  to  the  plaintiff  in  an  action  brought  to  recover 
the  possession,  operate  as  an  estoppel  m  jnms. 


APPEAL  from  an  order  made  at  a  special  tenn^  granting 
anewtriaL 

S.  D.  LewiSy  for  the  plaintiff 

D.  T.  Walden^  for  the  defendant 


By  the  Cowrt,  Bbown,  J.  The  plaintiff  recovered  a  ver- 
dict in  this  action  for  the  sum  of  $5000,  the  value  of  the 
goods  claimed  in  the  complaint,  and  for  $281.96  damages, 
at  the  Eangs  drcnit  before  Mr.  Justice  Lott,  which  was 
afterwards  set  aside  at  the  special  term,  on  motion  of  the  de- 
fendant, and  thereupon  the  plaintiff  appealed. 

The  action  is  brought  to  recover  the  possession  of  certain 
bundles  of  telegraph  wire  shipped  from  London,  by  the  plain- 
tiff, to  one  Sherman  Webster,  in  New  York,  in  October,  1856. 
The  defendant  claimed  the  property  as  owner,  by  purchase 
from  Webster  on  credit.  The  title  of  the  plaintiff  to  the 
property  is  by  no  means  free  from  doubt ;  for  portions  of  the 
evidence  tends  to  show  that  Webster  and  Andrews,  the  plain- 
tiff, were  joint  owners,  while  the  invoice  of  the  goods  and 
the  letters  and  correspondence  of  the  plaintiff  tended  to  es- 
tablish a  sale  from  him  to  Webster,  the  receiving  of  the  notes 
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of  the  latter  in  payment,  and  the  giving  of  a  receipt  in  full. 
The  jnry,  howeyer,  by  their  verdict,  found  the  title  to  the 
goods  to  be  in  the  plaintiff,  and  that  Webster  had  no  author"* 
ity  to  sell  upon  any  other  terms  but  cash.  If  there  were  no 
other  impediment  in  the  way  of  the  plamtiff's  right  to  re- 
tain the  verdict,  it  would  become  a  serious  question  how  far 
it  could  be  disturbed  under  the  conflicting  proof  upon  which 
it  was  rend^ed.  The  circumstance  disclosed  by  the  proof, 
however,  suggests  another  consideration,  fatal,  I  think,  to 
the  plaintiff's  right  to  maintain  the  action. 

It  is  not  claimed  that  the  defendant  took  these  goods  tor- 
tiously.  The  most  that  the  >plaintiff  asserts  is  that  they 
were  consigned  to  Sherman  Webster  to  sell  for  cash,  for  the 
benefit  of  the  plaintiff,  and  that  Webster,  in  disregard  of  his 
instructions,  made  the  sale  to  the  defendant  and  received  his 
paper  in  payment,  payable  on  time.  This  theory  implies 
that  the  gooda  came  to  the  possession  of  the  defendant  by 
delivery  from  the  plaintiff's  agent  who  had  authority  to  sell 
and  deliver.  This  state  of  things  imposed  upon  the  plain- 
tiff'the  burden  of  proving  a  conversion  by  the  defendant. 
This  he  attempted  to  do ;  for  he  proved  that  he  demanded 
the  goods  from  the  defendant  before  the  commencement  of 
the  action,  and  the  defendant  failed  to  deliver  them.  To 
render  a  demand  and  refusal  equivalent  to  direct  proof  of 
a  conversion,  it  must  appear  that  the  defendant  had  thft 
actual  possession  at  the  time  of  the  demand,  and  thus  had 
power  to  comply  with  it;  or  that  he  had  before  that  time 
parted  with  the  goods  fraudulently  with  a  view  to  evade  the 
demand,  or  for  his  own  benefit.  It  is  an  undisputed  fact  in 
the  case  that  the  goods  were  seized  by  the  collector,  under 
the  revenue  laws  of  the  United  States,  as  they  entered  the 
port  of  New  York,  under  a  claim  that  they  were  forfeited  in 
consequence  of  a  fraudulent  undervaluation  in  the  invoice. 
That  an  action  for  their  condemnation  was  immediately  com- 
menced in  the  United  States  district  court.  That  .the  goods 
vrere  taken  under  the  process  of  the  court,  by  its  proper  offi- 
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cer,  and  retained  in  his  custody  until  the  termination  of  the 
litigation^  which  was  some  time  after  the  commencement  of 
this  action.  The  defendant,  therefore,  upon  this  state  of 
facts,  never  had  the  possession  of  the  goods,  and  could  not 
be  guilty  of  a  conversion,  either  actual  or  constructive.  Never 
having  had  them  undephis  control,  he  could  not  deliver  them 
upon  demand  of  the  plaintiff,  supposing  him  to  have  been 
the  true  owner;  nor  could  he  part  with  them  to  another  per- 
son, either  fraudulently  or  otherwise.  The  proof  that  ke 
claimed  the  goods,  and  declared  they  were  his  own  property, 
was  of  no  avail,  in  the  face  of  the  fact  that  they  were  then, 
and  had  been  from  the  time  they  came  to  thiB  country,  in  the 
actual  possession  of  another.  And  so  also  with  r^ard  to  the 
giving  of  the  undertaking  by  the  defendant  to  prevent  the 
delivery  of  the  property  by  the  sheriff  to  the  plaintiff,  when 
the  action  was  commenced.  It  cannot  operate  as  an  estoppel 
in  pais;  for  it  lacks  some  of  the  essential  qualities  of  such 
an  act,  and  as  proof  of  the  conversion  it  is  overcome  by  the 
proof  of  the  actual  possession  by  the  United  States  officer. 
The  order  appealed  from  should  be  affirmed,  with  costs. 

[Orahok  Qknbbal  Txxx,  September  10,  ISSO.    Lott,  JBrnatt  and  JBroum, 
Justices.] 
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The  extent  and  the  measute  of  the  dnties  and  the  responsibilities  of  a  car- 
rier of  passengers  and  the  passenger  are  quite  different  The  carrier  ia 
bound  to  the  exercise  of  all  possible  skill,  foresight  and  care.  The  pa»- 
enger  is  bound  to  conduct  himself  with  due  and  ordinary  prudence,  such  as 
a  careAil  man  would  use  under  the  circumstances.  He  is  not  required  to 
foresee  unexpected  dangers,  nor  to  speculate  upon  risks,  but  be  is  obliged 
not  to  expose  himself  to  danger  which  is  known  or  may  be  looked  for,  in  a 
manner  inconsistent  with  ordinary  caution.    Per  Emott,  J. 

It  is  not  condusire  evidence  that  a  person  is  negligent  of  his  safety  hoi  assuming 
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a  particniar  position,  that,  bad  he  not  beeo  in  that  place  or  in  that  position, 
he  wonld  not  have  been  injured.    Per  Ehott,  J. 

It  is  not  negligence  in  a  passenger  to  occupy  a  position  which  will  invoWe  in- 
creased risk  to  him  of  the  consequences  of  negligence  and  misconduct  of 
the  carrier. 

A  passenger  neglects  his  duty  when  be  does  not  guard  against  the  risks 
which  he  knows  to  be  ordinarily  incident  to  the  mode  of  trarel  which  he 
employs ;  but  he  cannot  be  charged  with  such  a  neglect  for  omitting  to 
proTide  against  the  possible  consequences  of  the  misconduct  of  the  carrier. 

The  fact  that  a  passenger  upon  a  rail  road  is  standing  upon  the  platform  of  a 
car  when  be  receives  an  ii\jury  by  means  of  a  collision  of  cars,  occasioned 
by  the  negligence  of  the  rail  road  company  or  its  agents,  will  not,  of  itself, 
independent  of  the  provisions  of  the  general  rail  road  act  of  1850,  bar  his 
recovery  of  damages  for  tbte  injury  sustained. 

The  46tb  section  of  the  general  rail  road  act  applies  to  a  case  where,  although 
the  casualty  resulted  from  serious  neglect  of  their  duty  by  the  rail  road 
company,  yet  it  proved  dangerous  or  iqjurious  only  to  those  who  were  ex- 
posed by  being  upon  the  platform  of  the  car  in  violation  of  the  printed  reg- 
ulations of  the  company. 

The  "  proper  accommodation  "  which,  by  that  section,  ndl  road  companies 
are  required  to  furnish  to  passengers,  implies  not  only  space  enough,  within 
the  cars,  to  contain  the  passengers,  but  also  the  means  of  sitting,  in  the  usual 
manner,  during  the  journey. 

A  rail  road  company,  to  entitle  itself  to  the  protection  of  the  statute,  In  case  of 
injury  to  a  passenger  while  upon  the  platform.  Is  bound  to  show  that  it  fur- 
nished not  only  room  in  the  cars,  but  »eaU,  It  there  are  no  vacant  seats,  a 
passenger  is  not  chargeable  with  fault,  nor  exposed  to  the  statute,  for  re- 
maining on  the  platform. 

The  fact  that  there  are  no  vacant  seats  in  the  car  which  a  passenger  enters, 
will  not  justify  him  in  going  upon  the  platform,  provided  there  are  accom- 
modations in  the  other  cars  of  the  train,  and  there  is  sufficient  time  and  op- 
portunity for  the  passenger  to  go  where  there  are  seats,  before  the  train 
starts. 

But  a  passenger  Is  not  bound  to  go  from  one  car  to  another,  in  search  of  a  seat, 
after  the  train  has  started. 

Neither  is  a  passenger  bound  to  require  a  person  occupying  an  entire  seat  to 
make  room  for  him,  nor  to  displace  him  so  as  to  obtain  a  seat,  though  the 
seat  be  large  enough  for  two  persons  to  occupy  when  sitting  properly. 

Hor  is  it  the  duty  of  a  passenger,  with  reference  to  the  requirements  of  the 
general  rail  road  act,  to  require  persons  to  displace  articles  which  they  have 
placed  upon  a  seat,  in  order  that  he  may  be  seated. 

Rail  road  companies  are  bound  to  furnish  tl^e  accommodations  mentioned  In 
the  statute — the  room  and  .(.he  seats-^and  not  merely  to  furnish  passengers 
with  the  melite  of  onUining  them. 

They  hare  a  right  to  make  regulations  as  to  the  use  of  the  seats,  and  the 
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power  to  enforce  them,  and  it  is  the  dnty  of  their  serrants  and  ag«ita  to 
provide  seats  for  passengers,  without  waiting  for  any  i4>plioatioa  from  the 
latter. 

APPEAL  from  an  order  made  at  a  Bpecial  term^  denying  a 
motion  on  the  part  of  the  defendants  to  set  aside  a  ver- 
dict, and  for  a  new  trial.  The  plaintiff,  by  his  complaint, 
sought  to  charge  the  defendant,  in  damages,  for  injuries  sus- 
tained by  him  while  riding  upon  the  cars  of  the  defendants; 
and  also  for  loss  of  his  son's  services,  &c.  occasioned  by  in- 
juries to  his  son  at  the  same  time,  and  by  the  same  accident. 
The  plaintiff  and  his  son,  Benjamin  Willis,  (a  minor,)  were 
passengers  on  a  train  of  cars  on  the  defendants'  road,  in  Sep- 
tember, 1857.  They  got  upon  the  train  at  Hempstead 
Branch,  after  it  had  started  from  the  depot,  and  upon  the 
front  platform  of  the  first  passenger  car.  It  was  a  long 
train,  comprising  tender,  baggage-car,  and  six  passenger  cars. 
The  plaintiff  and  his  son  paissed  into  the  first  car,  went  about 
half  way  through  it,  saw  no  vacant  seats,  then  returned  to 
the  front  platform  of  the  car.  There  were  vacant  seats  in 
the  car,  also  plenty  of  standing  room.  There  were  also  va- 
cant seats  in  the  other  cars.  There  were  six  passenger  cars. 
Each  car  would  seat  from  60  to  62  or  64  passengers.  There 
were  only  209  passengers  on  the  train  besides  a  military  com- 
pany, .which  numbered  36  or  37 — in  all  245  or  246.  Some 
seats  were  occupied  by  light  baggage,  belonging  to  the  pass- 
engers, and  in  a  few  instances  two  seats  were  occupied  by  one 
person.  The  train  was  about  on  its  regular  t^e,  and  re- 
mained at  Hempstead  Branch  station  the  usual  time.  Soon 
after  leaving  Hempstead  Branch  the  engine  and  ba^age-car 
were  thrown  from  the  track.  The  Jirst  passenger  car  was 
partially  broken.  No  other  cars  were  injured.  The  accident 
was  caused  by  poles  lying  across  the  track.  The  engineer's 
view  of  the  obstruction  was  intercepted  by  laborers  on  the 
track  until  too  late  to  avXid  the  accident.  As  soon  as  the 
obstruction  was  discovered  a  signal  to  brake  up  was  given,  the 
brakes  were  applied,  the  engine  reversed,  the  speed  of  the 
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train  very  much  checked^  and  the  concussion  caused  by  tiie 
accident  was  very  slight.  At  the'  time  of  the  accident  the 
plaintiff  was  standing  on  the  front  platform  of  the  first  pass- 
enger car^  and  his  son  just  inside  the  door  opening  upon  the 
platform.  No  persons  except  plaintiff  and  his  son  were  in- 
jured. Notices  like  the  following  were  posted  in  conspicuous 
places  inside  of  each  passenger  car  in  the  train :  ^^  Notice. 
Passengers  are  notified  not  to  put  their  heads  or  arms  out  of 
the  windows,  and  not  to  stand  upon  the  platforms  of  the 
cars.'*  The  plaintiff  had  very  firequently  traveled  over  the 
defendants'  road,  and  had  seen  the  notices  posted  in  the  cars. 
The  defendant,  by  its  answer,  among  other  defenses,  in- 
sisted that  the  carelessness  and  negligence  of  the  plaintiff 
contributed  to  the  injuries  sustained  by  him;  that  at  the  time 
of  the  accident  there  were  certain  printed  regulations  of  the 
company,  posted  up  in  the  passenger  cars,  notifying  pass- 
engers not  to  stand  upon  the  platforms;  that  there  was  a 
sufficiency  of  seats  for  the  accommodation  of  all  the  pass- 
engers; that  in  disregard  of  the  said  regulations  and  without 
the  defendant's  permission,  the  plaintiff  stood  upon  the  plat- 
form of  the  car,  while  the  train  was  in  motion,  and  was  so 
standing  thereon  at  the  time  of  the  accident;  and  the  defend- 
ant claimed  that  by  reason  of  the  premises  and  under  and  by 
virtue  of  the  general  rail  road  act,  (as  amended,)  they  were 
not  liable  for  any  damages  sustained  by  the  plaintiff.  The 
action  was  tried  at  the  Queens  county  circuit,  before  a  jury; 
who  found  a  verdict  in  favor  of  the  plaintiff,  for  $3100 
damages.  • 

Weeks  dc  Be  Forest  ^  for  the  appellant. 

W.  H.  Onderdonky  for  the  plaintiff. 

By  the  Courty  Emott,  J.  There  can  be  no  serious  question 
as  to  the  negligence  of  the  defendants  in  respect  to  the  occur- 
rence by  which  the  plaintiff  was  injured.    The  engine  and 

Vol.  XXXII.  26 


1 


402  OASES  IN  THE  SUPREICE  OOUBT. 

WilllB  V.  Long  Island  Baa  Boad  Co. 

baggage  car  of  the  train  in  which  he  was  riding  were  thrown 
from  the  track  by  some  poles  or  pieces  of  wood  or  timber 
which  were  lying  upon  the  track,  and  which  may  fairly  haye 
been  inferred  to  haye  faUen  from  a  preyious  train,  which  had 
been  in  part  loaded  with  such  poles  or  sticks  of  timber.  It 
was  a  question  whether  the  engine  driyer  could  not,  and  ought 
not,  to  haye  seen  this  obstruction  in  time  to  haye  checked  the 
train  and  preyented  a  collision  with  it.  But  if  this  were  not 
80,  it  would  not  haye  required  a  yery  great  or  unusual  exer- 
cise of  care  on  the  part  of  those  haying  charge  of  the  road  and 
the  trains,  either  to  haye  preyented  these  things  falling  from 
a  train  while  in  motion,  or  to  haye  replaced  them  if  they  did 
Ml  off ;  or  to  haye  remoyed  them  from  the  track ;  or  to  haye 
diflcoyered  their  presence  and  warned  an  approaching  train  in 
season  to  preyent  any  injurious  consequences.  A  sufficient 
number  of  men  upon  the  train  from  which  the  poles  escaped, 
or  a  force  of  watchmen  upon  the  track  to  examine  and  to 
keep  it  clear,  would  hayer  sufficed  to  preyent  the  collision 
which  injured  the  plaintiff.  Such  precautions,  howeyer  ex- 
pensiye  or  onerous,  are  far  from  being  beyond  the  reach  of 
human  skill  and  foresight,  and  that  is  the  only  limit  of  the 
duty  of  a  carrier  to  proyide  for  the  safety  of  his  passengers. 
The  principal  question  in  the  case  is  whether  the  plaintiff 
was  guilty  of  negligence.  The  rule  is  that  a  plaintiff  cannot 
recoyer  for  an  injury  which  he  has  sustained  in  consequence 
of  the  n^ligence  of  a  defendant,  if  his  own  negligence  con- 
tributed to  produce  the  injury.  The  court  of  appeals,  in  a 
•fg/^iwibf^'rebent  case,  Colegrove  y.  New  York  and  New  Haven 
,.  ^  and  N  T.  and  Harlem  Sail  Boad  Companies^  (20  N.  J. 
JBep.  492,)  haye  intimated  that  they  do  not  sanction  a  con- 
struction of  this  rule  which  requires  that  the  negligence  of 
the  party  injured,  in  order  to  excuse  the  carrier,  must  be  such 
as  to  contribute  to  produce  the  collision  which  occasioned  the 
injury.  The  judge  who  makes  this  intimation  does  not,  how- 
eyer, explain  what  the  court  consider  to  be  the  true  construction 
pf  the  rule,  and  the  effect  of  the  decision  or  of  the  opinion 
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"will  not  be,  I  apprehend,  to  remove  any  difficulty  which  may 
be  presented  by  such  oases.  A  contrary  decision  had  gen- 
erally been  supposed  to  be  involved  in  the  affirmance  of  the 
judgment  in  Carroll  v.  New  York  and  New  Haven  Bail 
Road  Co.  (1  Duer,  671.) 

The  extent  and  the  measure  of  the  duties  and  the  respon- 
sibilities of  the  carrier  and  the  passenger  are  quite  different. 
The  carrier  is  bound  to  the  exercise  of  all  possible  skill,  fore- 
sight and  care.  The  passenger  is  bound  to  conduct  himself 
with  due  and  ordinary  prudence,  such  as  a  careiul  man  would 
use  under  the  circumstances.  He  is  not  required  to  foresee 
unexpected  dangers,  nor  to  speculate  upon  risks,  but  he  is 
obliged  not  to  expose  himself  to  danger  which  is  known  or 
may  be  looked  for,  in  a  manner  inconsistent  with  ordinary 
caution. 

In  the  present  case  the  defendant  was  upon  the  platform 
of  the  car  when  the  locomotive  went  off  the  track.  The  car 
upon  which  he  was  riding  was  brought  in  contact  with  the 
baggage  car  before  it,  and  partly  crushed.  The  plaintiff,  who 
was  on  the  platform,  and  his  son  who  stood  just  within  the 
door,  were  the  only  persons  injured.  It  is  extremely  prob- 
able that  if  the  plaintiff  had  not  been  upon  the  platform  he 
would  not  have  been  injured ;  certainly  he  could 
been  injured  so  seriously  as  he  was.  The  judge  1 
jury  to  say  whether  it  was  negligence  in  the  plaintiff 
facts  disclosed,  to  stand  or  ride  upon  the  platform 
defendants  contend  that  it  was  negligence  as  mat 
or  at  least  beyond  dispute  as  a  fact,  for  the  plain 
upon  the  platform,  and  that  for  this  reason  he  coul 
cover  and  should  have  been  nonsuited.  This  proposition 
rested  not  merely  upon  the  statute,  to  which  I  shall  refer 
presently.  It  is  also  contended  that  independent  of  the  stat- 
ute, the  plaintiff  could  not  recover  for  an  injury  which  befell 
him  under  these  circumstances. 

It  is  not  conclusive  evidence  that  a  person  is  negligent  of 
his  safety  in  assuming  a  particular  position,  that  if  he  had 


404  CASES  IN  THE  SUPREME  COUBT. 

Willis  «>LoDg  Island  Rail  Road  Co. 

not  been  in  that  place  or  in  that  position  he  would  not  hare 
been  injured.  That,  as  a  general  rule  or  proposition,  would 
go  too  far.  A  collision  may  destroy  a  particular  portion  of  a 
car,  the  middle  or  one  end  it  may  be,  and  only  those  occu- 
pying that  portion  will  be  injured.  It  might  be  said,  in  such 
a  case,  that  if  the  passenger  had  not  occupied  the  seat  which 
he  did,  he  would  not  have  been  injured.  Yet  no  one  would 
impute  negligence  to  a  person  for  occupying  one  seat  more 
than  another,  although  it  may  be  as  certain  that  he  would 
have  escaped  uninjured  if  he  had  not  occupied  that  seat,  as  it 
can  be  in  this  case  that  the  plaintiff  would  not  have  been 
injured  if  he  had  not  been  standing  on  the  platform. 

The  essential  element  of  negligence,  in  such  a  case,  is  a 
disregard  of  some  risk  which  the  passenger  ought  to  antici- 
pate. If  a  man  places  himself  in  such  a  position  that  in  the 
ordinary  movement  and  conduct  of  the  train  he  is  exposed  to 
danger,  he  may  justly  be  said  to  be  negligent  of  his  security, 
and  must  take  the  consequences  if  he  is  injured.  If  he  at- 
tempts to  leave  or  to  get  in  a  train  in  motion;  or  if  he  places 
his  limbs  or  his  body  where  they  may  be  crushed  between 
two  cars  in  their  ordinary  movement  and  jostle,  and  is  hurt 
in  consequence,  he  is  guilty  of  a  fault  which  is  an  essential 
cause,  if  not  the  only  cause,  of  his  injuries,  and  although  the 
cars  may  have  been  carelessly  started  or  carelessly  run,  it  does 
not  help  his  case. 

If  the  plaintiff  in  this  case  had  been  thrown  off  the  plat- 
form by  a  jerk  or  movement  of  the  train,  he  would  have  en- 
countered a  danger  incident  to  his  position,  and  although  the 
jerk  might  have  been  occasioned  by  high  and  unusual  speed 
or  other  mismanagement,  still,  at  the  most,  the  fault  would 
have  been  mutual.  But  he  was  injured  by  a  collision  between 
two  cars  of  the  train,  resulting  in  the  crushing  of  one  of  them, 
which  was  occasioned  by  the  engine  running  off  the  track  in 
consequence  of  the  marked,  if  not  gross  negligence  of  the  de- 
fendants or  their  agents.  Now  to  say  that  it  was  negligence 
in  the  plaintiff  to  occupy  a  position  in  which  he  had  reason 
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to  fear  that  he  would  be  more  exposed  to  injury  from  such  a 
cause^  it  is  necessary  to  say  that  he  was  bound  to  foresee  and 
to  protect  himself  against  such  a  danger.  It  is  not  negli- 
gence for  a  man  to  ride  on  a  platform  of  a  car  because  he  is 
more  likely  to  be  injured  there  in  case  a  collision  occurs,  un- 
less he  is  under  obligations  to  ride  where  he  will  be  most  safe 
in  case  a  collision  does  occur.  But  I  think  a  passenger  is  not 
bound  to  anticipate  a  collision,  or  that  the  train  will  be 
thrown  from  the  track.  He  has  a  right  to  expect  that  he 
will  be  carried  safely,  that  the  carrier  will  discharge  his  duty, 
will  provide  a  safe  vehicle  and  an  unobstructed  track,  and 
that  the  passengers  will  be  exposed  to  no  risk  but  those  inci- 
dent to  that  mode  of  travel.  It  is  not  in  my  judgment  negli- 
gence in  a  passenger  to  occupy  a  position  which  will  involve 
increased  risk  to  him  of  the  consequences  of  negligence  and 
misconduct  of  the  carrier.  We  might  as  well  say  that  it  is 
negligence  for  a  man  to  stand  or  sit  near  a  boiler  on  a  steam- 
boat, because  in  case  the  carelessness  of  the  managers  pro- 
duces an  explosion,  he  is  more  likely  to  be  killed.  A  passenger 
neglects  his  duty  when  he  does  not  guard  against  the  risks 
which  he  knows  to  be  ordinarily  incident  to  the  mode  of  travel 
which  he  employs,  but  he  cannot  be  charged  with  such  a 
neglect  for  omitting  to  provide  against  the  possible  conse- 
quences of  the  misconduct  of  the  carrier. 

I  am  therefore  of  opinion  that  the  fact  that  the  plaintiff 
was  upon  the  platform  of  the  car  when  he  was  injured  does 
not  of  itself,  independent  of  the  statute  which  I  will  proceed 
to  consider,  bar  his  recovery  of  damages  for  his  injuries. 

Section  46  of  the  general  rail  road  act,  (Laws  of  1850,  ch. 
140,)  provides  that  "  in  case  any  passenger  shall  be  injured 
while  on  the  platform  of  any  car  in  violation  of  the  printed 
regulations  of  the  company  posted  up  at  the  time  in  a  con- 
spicuous place,  inside  of  its  passenger  cars  then  in  the  train, 
such  company  shall  not  be  liable  for  the  injury,  provided  the 
said  company  at  the  time  furnished  room  inside  its  passenger 
cars  sufficient  for  the  proper  accommodation  of  its  passengers.'' 
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It  was  proved  that  the  defendants  had  printed  r^nlations, 
forbidding  passengers  to  stand  on  the  platform,  posted  up  in 
the  cars  on  this  train.  I  think  the  statute  was  intended  to 
reach  all  cases  of  injuries,  whether  occasioned  by  great  negli- 
gence of  the  carrier  or  otherwise,  provided  the  injury  was 
occasioned  or  increased  by  the  exposed  position  which  the 
passenger  occupied.  At  all  events  it  must,  I  think,  apply  to 
a  case  like  the  present,  where  although  the  casualty  resulted 
from  serious  neglect 'of  their  duty  by  the  defendants,  yet  it 
proved  dangerous  or  injurious  only  to  those  who  were  exposed 
as  the  plaintiff  and  his  son. 

The  question  upon  this  part  of  the  case  is  whether  the  de- 
fendants furnished  ''  sufficient  accommodation''  within  '^  the 
cars"  according  to  the  meaning  of  the  statute.  Accommoda- 
tion means  more  than  room.  Sufficient  accommodation 
means  room  enough  to  receive  the  passengers,  together  with 
a  supply  of  the  conveniences  requisite  for  their  comfort, 
customary  in  the  particular  mode  of  travel.  In  the  case  of 
rail  road  cars  it  implies  not  only  space  enough  within  the 
cars  to  contain  the  passengers,  but  also  the  means  of  sitting 
in  the  usual  manner  during  the  journey. 

The  judge  charged  the  jury  at  the  trial,  substantially,  that 
in  order  to  entitle  themselves  to  the  protection  of  the  statute, 
it  was  incumbent  upon  the  defendants  to  furnish  not  only 
room  in  the  cars,  but  seats,  and  that  if  there  were  no  vacant 
seats  the  plaintiflf  was  not  chargeable  with  faidt,  nor  exposed 
to  the  statute,  for  remaining  on  the  platform.  I  think  this  is 
the  true  construction  of  the  statute,  and  that  the  instruction 
given  to  the  jury  upon  this  point  was  correct. 

It  was  contended  that  although  the  first  car  of  the 
train  into  which  the  plaintiff  and  his  son  entered  was  full, 
yet  there  were  vacant  seats  in  other  cars  which  they  might 
and  ought  to  have  taken.  The  evidence  went  to  show,  and 
the  jury  had  a  right  to  believe,  that  the  train  made  a  short 
stoppage  at  the  station  where  the  plaintiff  got  upon  it,  and 
that  he  was  obliged  to  make  some  exertions  to  get  his  lug- 
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gage  upon  the  train,  and  get  in  the  cars  himself  before  they 
left  the  station.  There  was  no  evidence  that  any  one  con- 
nected with  fche  train  or  the  road  pointed  out  either  car  in 
particular  to  the  plaintiff,  and  I  see  no  foundation  for  the 
proposition  that  he  should  have  known  or  believed  that  this 
oar  would  be  full,  and  should  have  ascended  some  other  car, 
and  that  therefore  the  defendants  were  not  bound  to  famish 
accommodations  in  that  car.  The  premises  are  not  true,  and 
the  conclusion  does  not  follow  from  them.  Nor  does  the 
plaintiff  ^s  getting  upon  this  car  while  it  was  in  motion,  affect 
in  any  way  the  present  question.  He  was  not  prevented  from 
finding  a  seat  by  getting  upon  the  train  while  it  was  in  motion. 
If  he  did  so  it  was  because  he  was  unable  to  have  his  lug- 
gage secured  before  the  train  started.  The  plaintiff's  injuries 
or  their  occasion  had  nothing  to  do  with  the  time  or  the  man- 
ner of  his  getting  on  the  train.  There  was  but  one  point  of 
view  in  which  these  facts  were  material,  and  the  law  upon  that 
point  was  coirectiy  laid  down  by  the  conrt.  The  judge  said 
to  the  jury  that  if  the  plaintiff  and  his  son  had  sufficient 
time  after-  they  entered  the  first  car,  if  they  found  no  seats 
there,  to  go  through  the  other  cars  and  obtain  seats,  the 
plaintiff  should  not  recover.  That  if  there  were  accommo- 
dations in  the  other  cars,  and  there  were  sufficient  time  and 
opportunity  for  the  plaintiff  to  go  there  before  the  train 
started,  he  had  no  right  on  the  platform.  But  he  was  not 
bound  to  go  from  one  car  to  another  after  the  train  had  started. 
This  instruction  was  correct  upon  all  the  points  which  it  em- 
braced, and  was  all  to  which  the  defendants  were  entitled. 

The  points  which  have  now  been-adv^rted  to  are  sufficient 
to  dispose  of  all  the  exceptions  in  the  case  which  require  to 
be  noticed,  except  one  upon  a  question  of  evidence,  and  cer- 
taia  exceptions  to  the  charge,  which  present  a  question  as  to 
the  respective  duty  of  the  plaintiff  and  the  defendant's  em- 
ployees, in  regard  to  seats  intended  for  two  persons  which 
were  occupied  by  one,  and  seats  which  were  filled  with  luggage. 

As  to  the  evidence  which  was  oljected  to,  it  is  sufficient  to 
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Bay  that  the  witness's  attention  was  called  distinctly  to  the 
time  and  place  at  which  he  made  the  statement  about  which 
he  was  interrogated,  and  the  person  who  heard  it.  The  wit- 
ness who  swore  to  the  statement  did  not  personally  remem* 
ber  and  indentify  the  engine  driver  who  made  it.  He  had  no 
acquaint^mce  with  him,  but  he  stated  positively  that  the 
statement  which  he  heard,  and  was  asked  to  repeat,  was  made 
by  the  person  in  charge  of  the  engine,  and  the  proof  was  un* 
disputed  that  this  was  the  witness  Casey. 

There  was  evidence  given  by  the  defendants  that  in  the 
car  which  the  plaintiff  entered,  there  was  one  seat  occupied 
by  a  person  reclining  in  such  a  manner  as  to  prevent  any 
other  sitting  upon  it,  unless  he  was  removed  or  made  to 
change  his  position.  There  was  also  evidence  that  another 
seat  not  occupied  by  passengers,  was  filled  with  articles  be- 
longing to  two  persons  who  sat  upon  an  adjoining  seat.  The 
judge  told  the  jury  in  reference  to  these  seats,  that  the  plain- 
tiff was  not  bound  to  require  a  person  occupying  an  entire 
seat  to  make  room  for  him,  nor  to  displace  him  so  as  to  ob- 
tain a  seat,  though  the  seat  were  large  enough  for  two  per- 
sons to  occupy  when  sitting  properly.  He  also  said  that  it 
was  not  the  duty  of  a  passenger,  with  reference  to  the  stat- 
ute to  which  I  have  referred,  to  require  persons  to  displace 
articles  which  they  have  placed  on  a  seat,  that  he  might 
be  seated.  To  this  the  defendants  excepted.  They  after- 
wards requested  the  judge  to  charge  that  a  passenger  who 
finds  seats  occupied  by  baggage  or  other  articles  of  other 
passengers,  which  prevent  him  from  taking  part  of  it,  should, 
if  there  be  no  other  vacant  seats,  apply  either  to  the  passengers 
so  encumbering  the  seats  with  baggage,  or  to  the  conductor  to 
have  them  removed.  The  judge  declined  so  to  charge  and 
the  defendants  excepted. 

It  will  be  remembered  that  the  question  to  which  this  ev- 
idence and  these  instnictions  are  to  apply,  is  upon  the  duty 
of  the  defendants,  not  that  of  the  plaintiff.  The  question  is 
not  precisely  whether  the  plaintiff  was  guilty  of  negligeooe, 
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but  whether  the  defendants  famished  sufficient  accommoda^ 
tions  in  their  car  for  his  use.  At  common  law,  and  indo* 
pendent  of  this  statute^  as  we  have  seen,  the  plaintiff  was 
not  in  fault,  and  could  have  recovered  damages  for  his  in- 
juries under  the  circumstances  of  this  collision,  notwithstand- 
ing he  was  upon  the  platform  of  the  cars.  The  statute  in- 
terposes an  obstacle  to  his  recovery  because  he  was  upon  the 
platform,  if  the  defendants  had  provided  proper  accommoda- 
tions for  him  in  the  cars.  This  statute  is  for  their  benefit, 
and  they  must  bring  themselves  strictly  within  it.  They  are 
to  furnish  the  accommodations,  the  room  and  the  seats,  and 
not  merely  to  furnish  passengers  with  the  means  of  obtaining 
them.  They  have  the  control  of  the  cars,  their  construction 
and  their  use.  They  may  and  do  make  regulations  as  to  the 
use  of  the  seats,  the  number  of  persons  who  may  occupy 
them,  and  their  use  for  articles  of  baggage,  and  whether  such 
articles  shall  be  permitted  in  passenger  cars,  or  must  be 
placed  in  the  baggage  car.  They  have  conductors  and  ser- 
vants Upon  the  train  to  enforce  these  regulations,  and  to  pro- 
vide seats  for  passengers.  The  conductor  of  this  train  passed 
the  plaintiff  and  his  son,  saw  where  they  were  standing  and 
received  their  fare,  a  short  time  before  the  collision  occurred. 
He  knew  or  ought  to  have  known  the  condition  of  these  seats, 
and  it  was  his  duty  to  have  cleared  them,  if  they  were  im- 
properly occupied,  and  to  have  provided  seats  for  persons 
who  were  standing  either  within  or  without  the  car.  It  was 
his  duty  and  that  of  his  assistants,  if  he  had  any,  to  do  this 
for  the  comfort  and  convenience  of  the  passengers,  as  well  as 
to  comply  with  the  statute,  which  was  to  protect  the  defend- 
ants in  case  of  a  collision  or  other  damage  to  the  train.  It 
was  not  a  compliance  with  the  statute  that  the  defendants 
would  have  ptovided  a  seat  for  the  plaintiff  if  they  had  been 
requested  to  do  so.  They  were  bound  to  furnish  seats  with- 
out request,  and  as  a  part  of  their  duty.  They  were  not  to 
be  passive  until  requested  to  act,  but  an  active  duty  rested 
upon  them.    If  they  had  rules  which  required  that  these  seats 
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BhoiQd  be  vacated  they  shotdd  have  enforced  them,  and  made 
room  for  the  plaintUBT,  so  that  he  could  see  that  he  could  be 
seated.  The  duty  rested  upon  them  absolutely  to  furnish 
suitable  accommodations,  and  the  plaintiff  was  not  called 
upon  to  set  them  in  motion  to  do  their  duty. 

It  may  be  added  that  the  proposition  asked  for  by  the  de- 
fendants went  too  far.  As  an  abstract  or  general  proposition 
it  is  liable  to  the  objection  that  the  conductor  might  not  be 
in  the  car,  or  the  passenger  might  not  have  an  opportunity 
of  applying  to  him.  In  reference  to  the  special  facts  dis- 
closed in  this  case,  it  will  be  seen  that  the  conductor  passed 
the  plaintiff,  received  his  fare,  and  must  have  noticed,  if  he 
was  not  bound  to  know,  not  only  that  the  plaintiff  was  on 
the  platform,  but  that  it  was  in  his  power  to  furnish  him  seats 
within  the  car. 

We  think  the  true  rule  upon  this  point  is  what  has  now 
been  indicated,  and  therefore  that  the  judge's  rulings  were 
correct. 

The  order  denying  a  new  trial  must  be  affirmed  with  costs. 

[OBAvaK  Gbhbbal  TbbXi  September  10,  1860.    Lott,  SmoU  and  Brown, 
Justices*] 
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A  property  owner  cannot  invoke  the  equitable  interposition  of  the  supreme 
court  for  any  omissions  or  irregularities  in  the  proceedings  of  a  municipal 
corporation  to  open  a  street. 

He  may  review  tliem  by  certiorari ;  or  he  may  put  in  issue  the  title  of  the 
public  authorities  of  the  city  to  enter  upon  bis  lands,  by  a  common  law  ac- 
tion, which  will  bring  up  the  regularity  of  the  proceedings  to  open  the 
street ;  but  he  cannot  test  their  effect  upon  his  title  by  an  equitable  action. 

Nor  is  he  entitled  to  an  injunction,  to  restrain  the  construction  of  a  sewer,  by 
persons  contracting  with  the  corporatSoUj  on  the  ground  of  a  defect  in  the 
form,  or  in  the  parties  to,  the  contract. 
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ITnder  the  8t1i  lection  of  the  act  of  April  16, 1867,  in  lelatlon  to  aewerage  and 
drainage  in  the  city  of  Brooklyn,  and  the  acts  amending  the  same,  which 
declares  that  should  the  commissioners,  in  doTising  a  system  of  drainage 
for  the  entire  city,  "  find  it  fUcessary  to  construct  a  sewer  through  any 
street  or  avenue  not  opened  by  law,  and  such  sewer  cannot  he  constructed 
BO  as  properly  to  drain  any  portion  of  the  city,  without  carrying  the  same 
through  such  unopened  street,  or  aTenue,*'  it  shall  then  be  lawftil  for  the 
commissioners  to  apply  to  the  supreme  court,  and  institute  the  usual  pro- 
ceedings to  open  the  street,  the  commissioners  are  to  exercise  their  own  dit- 
ereHon  as  to  the  sewers,  and  the  location  of  them,  which  are  to  constitute 
an  eiBcient  system  of  sewerage  for  the  dty. 

The  words  used  in  that  section  do  not  indicate  an  intention,  on  the  part  of  the 
legislature,  that  the  unopened  streets  shall  not  be  appropriated  to  the  usee 
of  the  sewerage  system  unless  it  is  physically  impostiUe  to  conduct  the 
sewerage  through  the  streets  already  opened  to  public  use ;  so  as  to  make 
an  ah$€ivU  rucetmiy  the  condition  upon  which  the  commissioners  can  apply 
to  open  a  street. 

The  appropriation  of  land  to  the  uses  of  a  public  street,  in  a  city,  in  confer- 
mity  with  the  statutes  and  the  constitution,  confers  the  right  to  appropriate 
it  to  the  uses  of  constructing  a  tneer  deyoted  to  conducting  away  the  im- 
purities and  surplus  waters  collected  fh>m  portions  of  the  city^  without  com- 
pensation to  the  owner. 

The  two  uses  of  land — for  a  street  and  for  a  sewer— are  not  inconsistent  and  dif- 
ferent ;  the  use  for  a  sewer  being  incidental  to,  and  within,  the  use  for  a 
public  street ;  and  both  contributing  to  benefit  the  a^oining  property. 

There  is  a  distinction  between  an  appropriation  of  land  to  a  rail  road  com- 
pany, for  the  use  of  its  road,  and  an  appropriation  thereof  for  the  uses  of 
a  public  sewer,  in  a  city;  the  former  being  for  the  exclusive  profit  of  the 
stockholders  in  the  company,  and  the  latter,  for  the  benefit  of  the  public  at 
large ;  and  a  nil  road  being  an  impediment  and  an  obstruction  aboye,  and 
upon  the  surface  of  the  street,  of  the  most  serious  and  dangerous  charac- 
ter ;  while  a  sewer  lies  below  the  surface  of  the  street,  forms  no  obstruction, 
makes  no  noise,  and  creates  no  danger.    Per  Baowir,  J. 

When  a  sewer  is  constructed,  through  a  street  already  opened  to  the  public, 
it  takes  nothing  away  Arom  the  owner  of  the  acljoining  land.  He  suffers  no 
detriment,  and  no  injury,  and  should  the  law  provide  a  mode  of  awarding 
him  compensation,  it  would  be  a  nugatory  provision ;  for  he  parts  with 
nothing  of  value.    Per  Bbowk,  J. 

The  right  to  construct  the  necessary  sewers,  in  the  public  streets  of  a  city,  to 
remove  and  conduct  away  the  impurities  which  collect  therein,  to  the  preju- 
dice and  peril  of  life  and  health,  as  well  as  from  the  adjoining  lots,  must 
from  necessity,  exist  as  a  right  incident  to  the  use  of  a  street. 

APPEAL  from  an  order  of  the  city  court  of  Brooklyn,  dis- 
solving an  injunction. 


1 
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Winchester  Brtttotiy  for  the  plaintiff. 
Alexander  MoCuej  for  the  defendants. 

By  the  Court j  Brown,  J.  The  plaintiff  is  the  owner  in 
fee  of  lands  in  the  city  of  Brooklyn,  over  and  throngh  which 
Butler  street,  sometimes  called  Harrison  street,  had  hereto- 
fore been  laid  out,  but  not  opened  for  use  under  the  usual 
proceedings  for  that  purpose.  The  defendants,  Gamaliel 
KJng,  John  H.  Frink,  Daniel  L.  Northrop  and  William  B. 
Lewis  are  the  commissioners  of  sewerage  and  drainage  in  the 
city  of  Brooklyn,  under  the  act  of  the  15th  April,  1857,  and 
the  act  amending  the  same,  concerning  sewerage  and  drain- 
age in  such  city.  The  defendants,  William  Kinny  and  John 
B.  Halliday,  are  contractors  with  the  commissioners  to  open 
a  sewer  in  Butler  street.  The  plaintiff  filed  his  complaint  in 
the  city  court,  and,  upon  the  grounds  to  which  I  shall  refer, 
obtained  an  injunction  restraining  the  defendants  from  pro- 
ceeding to  construct  the  sewer.  The  injimction  was  after- 
wards dissolved,  upon  motion,  with  the  condition  that  should 
the  plaintiff  appeal  within  three  dajrs  and  take  short  notice 
of  argument,  the  order  should  not  take  effect  until  the  decision 
of  the  general  term  of  this  court.  The  plaintiff  appealed, 
and  hence  we  are  to  determine  whether  the  plaintiff  is  in- 
titled  to  the  injunction,  which  is  the  principal  object  of  the 
action. 

To  enable  the  commissioners  to  construct  the  sewer  they 
instituted  proceedings  under  the  8th  section  of  the  act,  and 
presented  a  petition  to  this  court  for  the  appointment  of 
commissioners  of  estimate  and  assessment.  They  were  ap- 
pointed and  entered  upon  the  execution  of  the  duties  of  their 
office.  They  made  their  report,  which  was  duly  confirmed  at 
the  special  term  of  this  court,  the  plaintiff  being  heard,  in 
opposition  thereto.  One  of  the  grounds  upon  which  he  now 
asks  the  injunction  is  the  neglect  of  the  commissionerB  to 
comply  witibi  certain  requisites  of  the  statute  in  regard  to 
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opening  streets,  and  in  particular  that  the  notice  of  the  ap« 
plication  for  the  appointment  of  commissioners  of  estimate 
and  assessment  did  not  specify  the  district  of  assessment. 
It  is  an  answer  to  this,  as  it  is  to  all  similar  objections,  that 
the  plaintiff  cannot  invoke  the  equitable  interposition  of  the 
court  for  any  omissions  or  irregularities  in  the  proceedings  to 
open  the  street.  He  may  review  them  by  certiorari,  or  he 
may  put  in  issue  the  title  of  the  public  authorities  of  the 
city  to  enter  upon  his  lands,  by  a  common  law  action  which 
will  bring  up  the  regularity  of  the  proceedings  to  open  the 
street;  but  he  cannot  test  their  effect  upon  his  title  by  an 
equitable  action* 

Another  ground  upon  which  he  claims  the  injunction  is  an 
informality  in  the  form,  or  rather  in  the  parties,  to  the  con- 
tract with  the  defendants,  Kinny  and  Halliday,  to  construct 
the  sewer.  The  contract  is  made  in  the  name  of  the  city  of 
Brooklyn.  If  a  contract  made  in  this  form  should  be  deemed 
illegal,  the  plaintiff  is  not  in  a  condition  to  impeach  it,  or  put 
its  validity  in  question.  He  is  but  one  of  a  multitude  of  tlie 
inhabitants  and  tax-payers  of  the  city,  and  has  no  standing 
in  court  to  litigate  in  regard  to  it. 

He  next  asserts,  as  a  ground  of  his  application,  the  want 
of  all  necessity  for  a  sewer  in  Butler  street,  and  claims  the 
existence  of  such  necessity  as  a  condition  precedent  to  the 
application  to  open  the  street.  The  act  is  designed  to  fur- 
nish a  system  of  drainage  for  the  entire  city,  and  requires 
the  commissioners  to  devise  and  frame  a  scheme  for  the  whole 
city  upon  a  regular  and  systematic  plan,  so  as  to  remove  the 
surplus  water  and  the  superabundant  filth  from  every  part 
of  the  city.  The  object  is  its  purification,  and  the  better 
health,  happiness  and  convenience  of  its  inhabitants.  Such 
a  scheme,  it  is  evident,  must  have  reference  to  the  formation 
of  the  ground,  its  level  in  various  places,  with  a  view  to  the 
descent  of  the  waters  to  be  removed,  and  the  communication 
of  the  principal  sewers  with  the  tide  waters  into  which  their 
contents  are  to  be  poured.     The  8th  section  of  the  act  de- 


414  OASES  IN  THE  SUPREME  COURT. 

Kelsey  v.  King. 

clares  that  ^' should  the  commisgioiierB,  in  devising  snch  a 
plan,  find  it  necessary  to  construct  a  sewer  through  any  street 
or  avenue  not  opened  by  law,  and  such  sewer  cannot  be  con- 
structed so  as  properly  to  drain  any  portion  of  the  city  with- 
out carrying  the  same  through  such  unopened  street  or 
avenue/'  it  shall  then  be  lawful  for  the  commissioners  to  ap- 
ply to  the  supreme  court  and  institute  the  usual  proceedings 
to  open  the  street.  The  argument  of  the  plaintiff  is  that  the 
word  necessary,  as  used  in  the  section,  and  the  words,  ''and 
such  sewer  or  drain  cannot  be  constructed  so  as  to  properly 
drain  any  portion  of  said  city  without  carrying  the  same 
through  such  unopened  street  or  avenue,*'  indicate  an  inten* 
tion  that  the  unopened  streets  should  not  be  appropriated  to 
the  uses  of  the  sewen^  system,  unless  it  was  physicaUy  ini^ 
possible  to  conduct  the  sewerage  through  the  streets  already 
opened  to  public  use.  And  thus  the  absolute  necessity  would 
become  the  condition  upon  which  the  commissioners  could 
apply  to  open  a  street.  Such  a  construction  is  not  reasona*^ 
ble,  for  it  takes  away  much  of  the  discretion  of  the  com- 
missioners in  the  location  of  the  works,  and  limits  and 
restrains  their  powers  of  action,  so  that  a  liberal,  oomprehen- 
sive  and  efficient  system  of  drainage  cannot  be  accomplished ; 
no  matter  what  impediments  the  commissioners  may  encoun- 
ter; no  matter  what  may  be  the  cost  and  the  time  required 
to  remove  them.  Unless  these  impediments  are  of  such  a 
character  that  they  cannot  be  removed,  their  powers  are  lim- 
ited to  the  streets  already  opened  to  the  public  use.  The 
words  of  the  section,  in  case  the  commissioners  ''  in  devising 
and  framing  a  plan  of  sewerage  and  drainage,  find  it  nec- 
essary" to  conduct  a  sewer  through  an  unopened  street,  and 
the  words  "  properly  drain  any  portion  of  said  city,"  which 
follow  almost  immediately  thereafter,  show  that  the  com- 
missioners were  to  exercise  their  own  discretion  as  to  the 
sewers,  and  the  location  of  them,  which  were  to  constitute 
an  efficient  system  of  sewerage  for  the  city.  The  idea  of 
devising  and  framing  a  system  of  sewerage  for  a  large  and 
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growing  city,  which  are  the  trusts  conMed  to  the  commission- 
ers, implies  a  large  measure  of  discretion,  for  without  it  they 
oould  not  be  beneficially  executed. 

The  counsel  for  the  plaintiff  also  contends  that  the  appro- 
priation of  the  land  to  the  uses  of  a  pubUc  street  in  conformity 
with  the  statutes  and  the  constitution  conferred  no  right  to 
appropriate  it  to  the  uses  of  constructing  a  sewer  devoted  to 
conducting  away  the  impurities  and  surplus  waters  coUected 
from  portions  of  the  city,  without  compensation  to  the  owner. 
This  presents  the  question  whether  the  uses  are  not  incon- 
sistent and  different;  or  whether  the  use  for  a  sewer  is  not 
incidental  to  and  within  the  use  for  a  public  street.  The 
case  of  Williams  v.  2%e  New  York  Central  Bail  Road  Co, 
(16  N.  T.  Bep.  97,)  is  distinguishable  from  the  present,  in 
most  of  its  features.  There  the  dedication  was  for  a  street 
over  and  through  the  lands  of  the  plaintiff,  and  the  appropri- 
ation had  been  made  to  a  rail  road  corporation  operating  its 
cars  and  engines  by  steam,  at  the  rate  of  40  trains  each  day 
along  the  lands  of  the  plaintiff,  for  the  exclusive  profit  of  its 
stockholders.  In  the  present  case  the  appropriation  for  the 
uses  of  a  sewer  is  for  the  benefit  of  the  public  at  large.  A 
rail  road,  with  numerous  trains  of  cars  thereon,  is  an  imped- 
iment, an  obstruction  above  and  upon  the  surface  of  the 
street,  of  the  most  serious  and  dangerous  character.  A  sewer 
lies  below  the  surface  of  the  street,  forms  no  obstruction, 
makes  no  noise  and  creates  no  danger.  A  rail  road  operated 
by  steam  in  the  streets  of  a  city  is  a  positive  injury  to  the 
adjoining  property,  and  deteriorates  its  value.  A  sewer  prop- 
erly conBtructe4  in  the  center  of  a  public  street,  is  positively 
beneficial  to  the  adjoining  property,  and  enhances  its  ^alue. 
The  court  of  appeals,  in  the  case  referred  to,  adjudged  that 
the  two  uses — the  one  for  a  highway  and  the  other  for  a  rail 
road— ^  were  inconsistent  with  each  other,  the  latter  use  nearly 
superseding  the  former.  That  the  land  was  subjected  to  a 
doable  easement.  That  the  dedication  of  land  to  the  use  of 
a  public  highway  is  not  a  dedication  to  the  use  of  a  raQ  road 
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company.  That  the  two  uses  are  essentially  diflferent ;  and 
that  consequently  a  railway  cannot  be  built  upon  a  highway 
without  compensation  to  the  owner.  Now  the  uses  of  a  public 
street  in  a  city,  and  a  sewer  in  the  center  of  the  street,  are  not 
inconsistent  with  each  other.  They  are  not  different.  They 
are  in  harmony ;  both  contributing  to  benefit  the  adjoining 
property.  When  a  sewer  is  constructed  through  a  street  al- 
ready opened  to  the  public,  it  takes  nothing  away  from  the 
owner  of  the  adjoining  land.  He  suffers  no  detriment  and  no 
injury ;  and  should  the  law  provide  a  mode  of  awarding  him 
compensation  it  would  be  a  nugatory  proyiaion,  for  he  parte 
with  nothing  of  value. 

The  first  section  of  title  four  of  the  act  of  the  17th  April, 
1854,  to  consolidate  the  cities  of  Brooklyn  and  Williams- 
burgh,  &c.  gives  the  common  council  power  to  cause  streets 
and  avenues  to  be  opened  and  widened,  regulated,  graded  and 
paved,  and'to  cause  sewers,  drains,  wells  and  pumps  to  be 
constructed  therein.  The  subsequent  sections  of  the  title 
prescribe  the  manner  of  opening  streets  and  estimating  the 
value  of  the  lands  taken,  and  the  benefits  to  be  derived  there- 
from. There  is  much  force  in  the  suggestion  that  in  ac- 
quiring land  for  the  uses  of  a  street,  the  damages  are  estimated 
and  compensation  awarded  to  the  owner,  not  alone  for  the 
mere  right  to  pass  and  repass,  but  also  for  the  other  uses — 
such  as  sewers,  drains,  wells  and  pumps — referred  to  in  the 
act.  I  do  not,  however,  rely  so  much  upon  that  as  I  do 
upon  the  legal  principles  to  which  I  shall  refer.  There  are  . 
certain  powers  and  privileges  incident  to  the  right  of  way 
which  it  may  be  well  to  notice.  They  may  be  classed  gene- 
rally as  those  which  are  necessary  to  the  perfect  enjoyment 
of  the  right  to  pass  and  repass.  There  is  the  right  to  dig 
the  SOU  and  to  use  the  material  and  timber  for  the  repair  of 
the  road.  It  is  evident  that  as  mankind  progress  in  physical 
and  material  improvements,  these  incidental  privileges  must 
increase,  and  be  greatly  enlarged.  The  mere  right  to  pass 
and  repass  upon  the  surface  of  the  ground  would  not  fulfill 
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the  conditions  of  a  highway,  at  the  present  time.    Among 
the  first  conditions  of  a  good  road  is  a  level  surface,  and 
this  implies  the  right  to  grade,  to  reduce  the  elevations  and 
fill  up  the  depressions.    The  right  to  do  this  would  hardlj 
be  disputed.    Another  condition  is  that  the  road  should  be 
kept  free  from  accumulations  of  water.    This  would  imply 
the  power  to  make  drains  and  sewers  for  its  removal.  Should 
the  water  collect  upon  the  adjoining  lands  in  consequence  of 
elevating  the  depressed  portions  of  the  road  way,  the  right 
and  the  obligation  of  the  public  authorities  would  necessarily 
follow  for  its  removal  by  drains  and  sewers.    It  has  been  held 
that  the  right  to  erect  toll-houses  and  sink  wells  followed  as 
incidental  to  the  grant  of  an  easement  for  a  turnpike  road. 
(Ihicker  V.  Totvery  9  Pick.  109.)    These  privileges  incidental 
to  the  use  of  a  highway  must  expand  and  multiply  in  regard 
to  the  streets  and  avenues  of  cities.    The  right  to  sink  wells 
and  dfltOTHBhaa  been  freely  exercised,  and  has  not,  as  I  am 
aware  of,  ever  been  disputed.    Large  and  copious  streams  of 
water  flowing  through  every  street  and  into  every  house  have 
now  become  a  prime  necessity  in  every  healthy  and  habitable 
city.    No  one  doubts  the  right  of  the  corporate  authorities  to 
lay  down  the  mains  and  pipes  for  this  purpose  in  the  public 
streets  without  compensation  to  the  owners  of  the  fee.    So  it 
is  with  gas  pipes,  distributed  over  the  entire  city.    A  com- 
plete and  comprehensive  system  of  sewerage  also  becomes  a 
necessity  under  such  circumstances.    And  the  right  to  con- 
43tnict  the  necessary  sewers  in  the  public  streets,  to  remove 
and  conduct  away  the  waters  and  impurities  which  collect 
therein  to  the  prejudice  and  peril  of  health  and  life,  as  well 
as  from  the  adjoining  lots,  must  from  necessity  exist  as  a 
right  incidental  to  the  use  of  a  street.    When  the  public  in- 
tervene with  sanitory  regulations  like  those  contemplated  by 
the  act  of  the  15th  April,  1857,  no  onerdus  and  irksome  bur- 
dens are  imposed  upon  the  land  owners.     ^^  Such  intervention 
on  behalf  of  the  public  is  not  to  be  confounded  with  the  old 
sumptuary  laws;  for  it  interferes  with  things,  and  not  with 
Vol.  XXXII.  27 
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peTBons.  Nor  can  it  be  compared  to  attempts  to  r^alate 
labor  or  wages,  or  to  restrain  trade.  For  it  is  not  done  to 
procure,  by  artificial  adjustment  of  something  which  men  can 
best  settle  for  themselves,  some  speculative  advantage;  but, 
on  the  principle  of  acUtis  populi  suprema  leXy  to  protect  one 
set  of  human  beings  from  being  the  victims  of  disease  and 
death  through  the  selfish  cupidity  of  others.  The  rules  and 
operations  for  the  protection  of  health  in  ancient  Home  were 
of  a  very  radical  and  peremptory  character,  and  allowed  no 
minor  interests  to  interfere  with  them.  It  seems  to  have  been 
a  rule  with  them  that  from  the  time  when  the  foundation  of 
a  city  was  laid  to  that  of  the  summit  of  its  greatness,  no  struc- 
tural operation,  public  or  private,  should  be  permitted  to 
take  a  shape  which  might  render  it  a  harbor  either  for  disease 
or  crime.  And  it  is  to  this  vigilant  forethought,  that  in  the 
absence  of  other  organized  agencies  discovered  only  in  our 
later  times,  we  may  attribute  the  success  with  which  that 
remarkable  people  preserved  social  order  throughout  so  dense 
and  vast  a  mass  of  human  beings  as  the  inhabitants  of  the 
imperial  city  in  the  days  of  its  greatness." 

It  has  been  suggested  that  the  opening  and  constructing 
of  a  sewer  in  a  public  street  would  conflict  with  the  right 
claimed  and  freely  exercised  by  the  owners  of  the  fee  in  cities, 
of  making  vaults  under  the  side  walks,  to  be  used  as  the  de- 
positories of  books  and  other  property.  The  question  how- 
ever still  occurs,  who  have  the  superior  right,  the  public  or 
the  owner  of  the  fee;  for  if  the  right  of  drainage  is  incident 
to  the  use  as  a  street,  then  certainly  the  construction  and  oc- 
cupation of  vaults  below  the  surface  and  within  the  line  of 
the  street  can  be  justified  only  when  the  public  uses  are  not 
impaired  or  invaded.  Indeed  I  do  not  see  how  such  struc- 
tures  can  exist,  except  by  the  sufferance  and  permission  of 
the  public  authorities.  When  completed,  they  may  offer 
no  impediment  to  the  public  travel.  They  may  be  secure 
against  the  superincumbent  weight.  But  they  cannot  be  con- 
structed or  repaired  without  creating  a  chasm  or  opening  in 
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the  street,  dangerous  and  detrimental  for  the  tune  being, 
which  the  municipal  authorities  would  have  power  to  prevent. 

The  case  of  Flant  v.  The  Long  Island  Rail  Road  Co.y  (10 
Barb.  26,)  was  an  action  by  the  lessee  of  a  messuage  and 
tenement  on  Atlantic  street,  in  Brooklyn,  over  which  the  de- 
fendant had  the  franchise  for  a  rail  road,  and  under  and 
ihrongh  which  it  had  alsoconsiructeda  tunndforitsrdlway, 
under  an  ordinance  of  the  common  council.  The  plaintiff  put 
in  issue  the  right  to  tunnel  the  street,  and  claimed  damages 
for  the  injury  to  his  business,  which  was  that  of  selling  goods. 
The  general  term  in  New  York  held  he  could  not  recover; 
and  in  delivering  the  opinion  Mr.  Justice  Edwards  sajrs, 
^^  Although  a  highway  in  the  country  is,  as  a  general  rule, 
needed  for  no  other  purpose  than  as  a  place  of  passage  and 
repassage,  yet  the  case  is  different  as  to  a  street  in  a  populous 
commercial  city.  There  are  many  uses  to  which  streets  in 
large  cities  are  usually  appropriated  for  the  promotion  of 
health,  trade,  commerce  and  public  convenience,  such  as  the 
construction  of  drains,  sewers,  and  the  laying  water  and  gas 
pipes.  These  are  servitudes  which  are  highly  beneficial  to 
the  public  and  in  no  way  injurious  to  the  private  rights  of 
individuals.  They  do  not  interfere  with  the  surface  of  the 
street.  They  in  no  manner  impair  the  right  of  free  passage 
and  repassage.  Neither  are  they  injurious  to  the  adjoining 
property.  On  the  contrary,  they  are  directly  or  indirectly 
advantageous. '^    In  these  views  I  concur. 

I  conclude,  therefore,  that  the  plaintiff  is  not  entitled  to 
the  injunction;  and  that  the  order  of  the  city  court  must  be 
affirmed,  with  $10  costs. 

[Obangb  Gbvsbal  Tbbk,  September  10, 1800.    LaU^  EmoU  and  Brcwn^ 
JoBtioei.] 
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The  ordinary  effect  of  the  death  of  one  of  the  members  of  a  partnership  is, 
to  work  its  dissolution.  The  partnership  is  ended.  The  connecUon  lias  been 
diBSolved ;  and  the  ftttnre  relations  of  the  surviving  partners  to  each  other 
must  be  determined  by  some  new  agreement  between  them,  or  by  the  re- 
sults which  the  law  pronounces  upon  their  acts  and  proceedings,  when  no 
new  agreement  is  in  fact  made.  And  so  of  a  change  in  the  concern,  effect- 
ed by  a  transfer  of  stock. 

Where  articles  of  copartnership  provide  that  parties  may  transfer  their  stock*- 
in  effect  that  new  members  may  be  introduced  into  the  firm,  and  existing 
members  may  withdraw — the  object  of  which  provision  is  to  c(nUinu§  the 
partnership,  and  prevent  its  dissolution ;  the  effect  is  to  make  the  new 
stockholder  a  member  of  the  firm,  with  all  the  ordinary  rights  and  liabili- 
ties of  a  partner,  entitled  to  all  the  property,  profits  and  dividends  repre> 
sented  by  his  shares  of  stock,  and  subject,  to  the  same  extent,  to  all  the 
debts,  liabilities  and  losses  of  the  concern.    He  takes  the  stock  cum  <mer; 

In  1847  two  of  the  plaintifib,  B.  and  W.,  together  with  other  persons,  entered 
into  a  partnership  or  company,  for  lumbering  purposes,  with  a  capital  of 
$10,000.  They  subscribed  certain  articles  of  association  specifying  the 
officers  and  directors  of  the  association  and  the  mode  of  carrying  on  its 
business.  The  12th  article  provided  for  a  transfer  of  the  stock  owned  by 
any  member,  and  in  effect  authorized  such  transfer  to  uiy  third  pc^rson,  on 
notice  to  the  directors.  The  articles  did  not  declare  what  should  be  the 
efifect  of  such  a  transfer,  nor  whether  the  out-going  member  should  remain 
liable,  or  the  in-coming  member  should  become  liable  for  the  then  existing 
debts  of  the  copartnership,  as  between  the  members  themselves ;  nor  what 
should  be  the  effect  of  the  death  of  any  of  the  members  upon  the  existence 
or  terms  of  the  partnership.  Prior  to  July,  1849,  various  changes  had  oc> 
curred  in  the  membership  of  the  association,  by  transfers  of  stock  between 
members,  and  to  new  parties,  and  W.  P.,  one  of  the  original  shareholders 
had  died.  All  of  the  present  plaintifik,  and  the  defendants  P.  and  Y.  had 
become  members  of  the  association.  At  this  time  a  new  agreement,  in  writ- 
ing, was  entered  into,  subscribed  by  the  parties  to  this  action,  recognizing 
the  existence  of  the  association,  reciting  what  lands  belonged  to  it,  and  who 
were  the  holders  of  the  shares,  and  declaring^  that  said  lands  were  owned 
by  them  in  proportion  to  the  amount  of  their  shares  of  stock,  and  pledging 
their  respective  interests  in  the  property  and  effects  of  the  association  to 
the  payment  of  all  the  existing  and  future  debts  of  the  association,  and 
promising  to  pay  such  indebtedness  in  proportion  to  the  amount  of  their 
stock.  The  agreement  ftirther  provided  that  the  subscribers  should  not  be 
liable  for  any  debts  contracted  after  they  had  sold  out  their  stock  and  left 
the  association  dbc  On  or  prior  to  October  26th,  1853,  P.  and  V.  sold  out 
their  stock,  and  ceased  to  be  members  of  the  concern.    Various  loans  had 
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preYiooflly  been  made,  and  debts  incnrred,  to  cany  on  the  bosinees  of  ibm 
association.  Sabeeqnent  to  that  time,  the  plaintiff's,  with  the  funds  of  the 
association,  paid  Beveral  of  its  debts  contracted  while  P.  and  V.  were  stock- 
holders. This  suit  was  brought  to  enforce  a  contribntion  by  P.  and  T. 
to  those  debts.  P.  claimed  to  b^  allowed,  as  a  counter-claim,  the  sum  of 
|806,46  which  he  had  been  compelled  to  pay,  upon  a  debt  of  the  association 
incurred  during  his  membership. 

Bddf  1.  That  mider  the  original  articles  of  association  P.  and  V.,  though 
liable  to  the  creditors  of  the  copartnership,  for  any  indebtedness  existing 
during  their  membership,  were  not  primarily  liable,  equally  with  the  plain- 
tlA,  but  were  merely  sureties  for  the  plaintiA  as  their  principals,  and  were 
therefore  not  liable  in  this  action. 

2.  That  the  plaintiffb  were  not  aided  by  the  new  agreement,  of  July,  1849. 

8.  That  P.  having  been  compelled,  as  surety  for  the  plaJntiffli,  to  pay  a  debt 
owing  by  the  copartnership,  was  entitled  to  his  remedy  over  against  his 
principals;  and  that  his  counter-claim  was  therefore  properly  allowed. 

rpHIS  was  an  appeal  by  the  plaintifffl  from  a  judgment 
JL  rendered  on  the  report  of  a  referee  in  favor  of  the  de- 
fendants Bockwell  Putnam  and  Sidney  Yerbeck,  dismissing 
the  complaint  with  costs  as  to  them,  and  allowing  a  counts* 
claim  in  favor  of  the  defendant  Putnam  against  the  plaintifb. 
On  the  19th  of  January,  1847,  two  of  the  plaintifib,  with 
other .  persons,  formed  a  company  under  the  name  of  the 
Saratoga  Steam  Mill  Lumbering  Association,  and  entered  in- 
to articles  forming  this  company  with  a  capital  of  $10,000, 
divided  into  one  hundred  shares  of  one  hundred  dollars  each. 
These  shares  were  transferable  to  other  persons,  after  three 
days'  notice  to  the  directors  of  the  intention  to  make  the 
transfer,  and  giving  the  right  of  pre-emption  to  any  member 
of  the  association.  A  president,  secretary,  treasurer  and  di- 
rectors were  provided  for,  and  detailed  directions  given  as  to 
the  mode  of  managing  the  affairs  of  the  association.  In 
April,  1849,  Washington  Putnam,  one  of  the  original  sub- 
scribers, died,  and  under  the  provision  for  the  transfer  of  stock 
various  changes  had  been  made  in  the  membership  of  the 
association,  prior  to  the  27th  day  of  July,  1849.  All  the 
present  plainti£b,  and  the  defendants,  Putnam  and  Yerbeck, 
had  become  members.  The  defendant  Young  came  in  sub- 
sequently.   On  the  27th  day  of  July,  1849,  the  plaintifb  and 
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the  defendants,  Putnam  and  Verbeck,  subscribed  a  written 
agreement,  reciting  the  lands  belonging  to  the  Saratoga  Steam 
Mill  Lumbering  Association ;  stating  that  thej  belonged,  in 
certain  shares,  to  Patrick  H.  Cowen,  estate  of  Washington 
Putnam,  Rockwell  Putnam,  William  L.  F.  Warren,  G-eorge 
W.  Wilcox,  Enoch  H.  Bosekrans,  Sidney  Verbeck,  James 
Savage  and  James  M.  Andrews,  and  they  covenanted  that  each 
of  said  parties,  so  composing  said  association,  held  such  in- 
terests in  said  lands  and  premises  as  were  proportioned  to  the 
amount  of  their  shares  in  the  capital  stock.  They  further 
agreed  that  their  interests  in  the  real  and  personal  property 
of  said  association,  then  owned  or  thereafter  acquired,  should, 
if  necessary,  be  proportionably  appropriated  to  the  payment 
of  all  debts  and  demands  then  outstanding  against  said  as- 
sociation, and  should  also  be  held  as  security  for  all  notes  there- 
after made  or  given,  and  for  all  indebtedness  incurred  for  the 
use  and  benefit  of  said  association  in  the  management  of 
their  business;  and  in  case  of  default  in  paying  such  propor- 
tional share,  that  their  respective  interests  in  said  real  and 
personal  estate  might  be  sold  at  public  auction  on  three 
months'  notice  in  a  public  newspaper,  under  the  direction  of 
the  directors,  and  the  avails  appropriated  to  the  costs  and 
expenses  of  the  sale  and  the  payment  of  said  debts.  They 
further  agreed  to  pay  their  proportionate  share  of  all  notes 
and  indebtedness  so  given  or  increased,  to  the  persons  intitied 
thereto.  But  they  were  not  to  be  liable  for  any  notes  or  in- 
debtedness given  or  contracted  after  they  had  sold  out  their 
stock  and  left  the  association,  nor  for  any  notes  or  obligations 
not  signed  or  indorsed  by  them,  nor  for  any  indebtedness  to 
which  they  had  not  given  their  consent.  Between  'that  date 
and  the  20th  day  of  July,  1853,  the  defendants,  Putnam  and 
Yerbeck,  sold  out  their  stock  and  left  the  association,  and  the 
defendant  Young  became  a  member  thereof.  Between  the 
same  dates,  also,  and  while  Putnam  and  Yerbeck  were  mem- 
bers, various  debts  were  contracted  in  the  business  of  the  as- 
sociation.   After  the  last  mentioned  date  several  of  these 
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debts  were  paid  by  the  plaintiffs  out  of  the  funds  and  prop- 
erty  of  the  association,  and  this  suit  was  instituted  to  com- 
pel  contribution  by  the  defendants,  Putnam  and  Yerbeck,  to 
those  debts,  they  refusing  to  pay  on  the  aUeged  ground  that 
before  the  payment  thereof  they  had  ceased  to  be  members 
of  the  association,  and  stood  only  in  the  situation  of  sureties 
to  the  plaintiffs.  The  referee  so  held,  and  dismissed  the 
complaint  as  to  them.  He  also  allowed  to  the  defendant 
Putnam  a  counter-claim  of  $305,46  for  that  amount  which 
he  had  been  compelled  to  pay  upon  a  debt  of  the  association 
incurred  during  his  membership. 

W.  A.  Beacky  for  the  appellants. 

A.  Bockea,  for  the  respondents. 

By  the  Court,  Hogeboom,  J.  The  judgment  which  the 
plaintiffs  ask  in  their  complaint  in  this  action  is,  that  the  co- 
partnership between  them  and  the  defendants  Putnam  and 
y  erbeck,  may  be  dissolved ;  that  an  account  may  be  taken  of 
the  copartnership  dealings,  indebtedness  and  effects;  and 
that  the  real  estate  and  effects  of  the  copartnership  may  be 
sold,  and  the  avails  applied  to  the  indebtedness  of  the  co- 
partnership and  the  equitaUe  claims  of  the  copartners  as 
between  themselves,  and  if  insufficient  for  that  purpose,  that 
the  parties  may  be  compelled  to  contribute  their  proper  pro- 
portion of  the  deficiency.  The  plaintiffs  ask  also  for  general 
relief. 

The  judgment  which  the  referee  has  rendered,  and  front 
which  an  appeal  is  taken  to  this  court,  is  that  the  complaint 
be  dismissed  with  costs  as  to  the  defendants  Putnam  and 
Verbeck;  and  that  the  defendant  Putnam  recover,  as  for 
a  valid  counter-claim,  the  sum  of  $305.46  with  interest, 
against  the  plaintiffs,  and  thaf  he  have  execution  therefor ; 
and  that  the  said  judgment  be  without  prejudice  to  any 
further  action  or  proceeding  by  the  plaintiffs  and  the  defend- 
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ant  Young,  or  any  of  them,  as  between  themselyes  or  any 
other  persons  than  the  defendants  Putnam  and  Yerbeck. 

Although  the  judgment  rendered  may  possibly  not  cover 
the  entire  relief  to  which  the  plaintifBs  might  be  entitled 
upon  the  case  made  by  the  pleadings  and  proofs,  I  shall  as- 
sume that  the  only  matter  really  in  controversy  between  the 
parties  is,  whether  the  defendants  Putnam  and  Yerbeck  are 
primarily  liable,  equally  with  the  plaintiff,  in  proportion  to 
their  interests  in  the  partnership  business  at  the  time  they 
sold  their  stock,  for  the  then  existing  debts  and  liabilities  of 
the  copartnership,  so  as  to  entitle  the  plaintiff^  to  institute 
this  suit  against  them  for  contribution ;  or  whether  the  de- 
fendants Putnam  and  Yerbeck,  though  liable  to  the  creditors 
of  the  copartnership  for  any  indebtedness  existing  durinir  the 

ties  for  the  plaintiffs  as  their  principals,  and  therefore  not 
liable  in  this  action. 

The  defendants  were  not  originally  members  of  the  part- 
nership. In  1847  two  of  the  plaintiffi,  Bosekrans  and  Wil- 
cox, together  with  other  persons,  entered  into  a  partnership 
or  company  and  subscribed  certain  articles  of  association, 
forming  a  company  called  the  Saratoga  Steam  MiU  Lumber- 
ing Association,  with  a  capital  of  $10,000  divided  into  shares 
of  $100  each.  The  articles  provided  for  officers  and  directors 
of  the  association,  and  for  the  mode  of  carrying  on  its  busi- 
ness. The  12th  article  provided  for  a  transfer  of  the  stock 
owned  by  any  member,  and  in  effect  authomed  such  transfer 
to  any  third  person,  on  giving  the  directors  three  days' 
notice  of  such  intended  transfer,  and  allowing  any  member 
of  the  association  the  first  privilege  of  purchase.  They  did 
not  declare  what  should  be  the  effect  of  such  transfer,  nor 
whether  the  outgoing  member  should  remain  liable,  or  the 
incoming  member  should  become  liable,  for  the  then  existing 
debts  of  the  copartnership,  as  between  the  members  of  the 
finn  themselves.  Nor  did  they  provide  what  should  be  the 
effect  of  the  death  of  any  of  the  members  upon  the  existence 
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or  terms  of  the  partnership.  Both  of  these  contingencies^ 
however^  occurred,  and  as  the  parties  themselves  have  not 
provided  for  them,  the  effect  which  these  events  produced 
upon  the  relations  of  the  parties  to  each  other,  must  be  d^ 
termined  by  the  rules  of  law.  The  ordinary  effect  of  the 
death  of  one  of  the  members  of  a  partnership  is  to  work  its 
dissolution.  The  partnership  is  ended.  The  connection  has 
been  dissolved,  and  the  future  relations  of  the  surviving 
parties  to  each  other  must  be  determined  by  some  new  agree- 
ment between  them,  or  by  the  results  which  the  law  pro- 
nounces upon  their  acts  and  proceedings  when  no  new  agree- 
ment is  in  fact  made. 

And  so  of  a  change  in  the  concern  effected  by  the  transfer 
of  stock.  As  this  is  allowed  by  the  articles  of  association, 
it  follows  that  the  vendor  of  the  stock  must  cease  to  be,  and 
the  purchaser  of  the  stock  must  become,  a  member  of  the 
association.  If  it  were  a  corporation,  neither  the  outgoing 
member,  nor  indeed  any  of  the  stockholders,  would  be  per- 
sonally liable  for  the  debts  of  the  concern,  unless  made  so  by 
the  law  which  created  the  corporation.  In  the  case  of  a 
voluntary  association,  the  liability  of  the  outgoing  member 
would  depend  upon  circumstances.  In  the  absence  of  any 
agreement  upon  the  subject,  or  any  specification  or  limitation 
of  time  for  the  continuance  of  the  partnership,  the  with- 
drawal of  any  member  of  a  firm  would  work  its  dissolution, 
and  the  introduction  of  a  new  member  would  create  a  new 
partnership.  Here,  however,  there  is  an  agreement  that 
parties  may  transfer  their  stock — ^in  effect  that  new  members 
may  be  introduced  into  the  partnership,  and  existing  mem« 
bers  may  withdraw.  The  object  of  this  is  to  continue  the 
association,  and  to  prevent  its  dissolution.  And  the  effect,  I 
think,  must  be  to  make  the  new  stockholder  a  member  of  the 
firm,  with  all  the  ordinary  rights  and  liabilities  of  a  partner — 
entitled  to  all  the  property,  profits  and  dividends  which  are 
represented  by  his  shares  of  stock,  and  subject,  to  the  same 
extent,  to  all  the  debts,  liabilities  and  losses  of  the  concern. 


v/' 
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He  takes  the  stock  cum  onere.  The  vendor  of  the  stock  is 
supposed  to  examine  all  these  questions  hefore  he  sells  his 
stock ;  and  he  sells  it  for  a  high  or  low  price,  accordingly. 
The  same  thing  occurs  to  the  purchaser.  I  think,  therefore, 
the  vendor  of  the  stock,  in  the  absence  of  any  stipulations  to 
the  contrary,  from  the  time  of  the  sale  relieves  himself,  as 
between  him  and  his  former  associatefl,  from  aU  liabUity  for 
the  past  indebtedness  of  the  concern,  as  he  certainly  disen- 
.titles  himself  to  any  account  for  the  property  or  profits  of 
the  establishment.  It  is  really  what  the  law  denominates  a 
continual  partnership ;  but  it  is  not  very  material  whether  it 
is  styled  a  continuation  of  the  former  firm,  or  a  dissolution 
of  the  old  and  the  foVmation  of  a  new  one,  with  an  impUed  or 
express  understanding  that  the  new  shall  occupy  the  place 
of  the  old  one,  entitled  to  its  benefits  and  subject  to  its 
liabilities. 

Prior  to  July,  1849,  various  changes  had  occurred  in  the 
membership  of  the  association.  Shares  of  stock  had  become 
transferred,  sometimes  between  the  members  themselves, 
sometimes  to  new  parties,  so  that  before  the  period  last  men* 
tioned  Washington  Putnam,  one  of  the  original  shareholders, 
had  died,  and  all  of  the  present  plaintiffs,  and  also  the  de- 
fendants Putnam  and  Yerbeck,  had  become  members  of  the 
association,  holding  various  and  tmequal  shares  of  stock.  At 
this  time  a  new  written  agreement  was  entered  into,  sub- 
scribed by  all  the  parties  to  this  action,  (except  Young)  re- 
cognizing the  existence  of  the  association,  reciting  the  lands 
which  belonged  to  the  association,  and  who  were  the  holders 
of  the  shares,  (the  last  named  parties  and  several  otheni,) 
declaring  that  said  lands  were  owned  by  them  in  proportion 
to  the  amount  of  their  shares  of  stock,  and  pledging  their 
respective  interests  in  the  property  and  effects  of  the  associ- 
ation to  the  payment  of  all  the  existing  and  future  debts  of 
the  association,  and  providing  further  for  a  sale  of  such  id- 
terest  by  the  directors  in  case  of  default  of  such  payment, 
and  promising  to  pay  such  indebtedness,  (past  and  future,) 
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in  proportion  to  the  amount  of  their  Btock.  The  agreemes^ 
further  provided  that  they  should  not  be  liable  for  any  debts 
contracted  after  they  had  sold  out  their  stock  and  left  the  as- 
sociation,  nor  for  any  indebtedness  to  which  they  had  not 
given  their  consent. 

After  the  making  of  this  agreement,  and  before  the  de- 
fendants Putnam  and  Yerbeck  retired  from  the  association^ 
various  loans  were  made  and  debts  incurred,  to  carry  on  the 
business  of  the  association.  On  or  prior  to  the  25th  day  of 
October,  1853,  the  defendants  Putnam  and  Yerbeck  had  sold 
out  all  their  stock,  and  ceased  to  be  connected  with  the  con- 
cern. Subsequent  to  that  time,  and  as  the  referee  finds, 
with  the  funds  of  the  association,  the  plaintiffs  paid  several 
of  the  debts  of  the  association  contracted  during  the  period 
that  Putnam  and  Yerbeck  were  shareholders,  and  this  suit 
is  brought  to  enforce  a  contribution  to  those  debts.  I  have 
already  expressed  the  opinion  that  under  the  original  articles 
of  association  such  liability  did  not  exist.  The  question  is 
whether  the  plaintifib  are  aided  by  the  new  agreement  of 
1849.  By  that  agreement  the  existence  of  the  original  asso- 
ation  is  recognized,  and  the  terms  of  those  articles  of  associ- 
ation must  be  observed,  except  so  far  as  they  are  modified  by 
the  subsequent  agreement.  By  that  agreement,  it  is  stipu- 
lated that  the  subscribers  to  it  will  pay  the  existing  and  future 
liabilities  of  the  association,  and  that  their  interest  in  the 
property  and  effects  of  the  association  may,  if  necessary,  be 
applied  to  that  object.  But  I  think  it  must  be  understood 
that  this  was  with  the  qualification  that  their  liability  as 
between  themselves  should  be  limited  to  the  pmod  of  their 
membership.  And,  thus  understood,  it  expressed  precisely 
what  would  be  their  legal  liability  under  the  original  articles. 
There  seems  no  reason  why  they  should  have  contracted  a 
liability  unlimited  in  amount  and  perpetual  in  duration,  in  a 
business  over  which,  after  they  left  it,  they  had  no  control, 
in  whose  profits  they  did  not  participate,  and  whose  assets 
were  properly  applicable  to  the  extinguishment  of  these  de- 
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mandfl,  and  had  been  doubtless  applied  to  such  purpose,  bo 
far  as  those  demands  had  been  actually  extinguished.  I  am 
unable  to  see  that  the  conclusion  sought  to  be  drawn  by  the 
plaintiffs  from  the  terms  of  this  agreement,  reasonably  or 
naturally  flows  from  it ;  and  I  am  of  opinion,  therefore,  that 
the  report  of  the  referee  is  right  upon  that  part  of  the  case. 

It  follows  also,  as  a  consequence  of  this  construction,  that 
the  referee  was  right  in  allowing  the  set-off.  Putnam  was  in 
legal  e£foct  the  mere  surety  for  the  plaintifb  for  the  debts 
which  his  withdrawal  from  the  concern  imposed  upon  the  re- 
maining m^ubers  of  the  copartnership.  He  was,  however, 
liable  to  the  creditors  themselves,  and  being  thus  compelled 
to  pay,  was  entitled  to  his  remedy  over  against  his  principals. 
The  substance  of  this  defense  is  set  forth  in  his  answer,  and 
it  was  a  matter  of  discretion  on  the  part  of  the  referee  to 
allow  an  amendment  so  far  as  to  present  it  in  such  a  formal 
way  as  to  enable  him.  to  obtiedn  the  benefit  of  it  at  the  hear- 
ing, as  a  valid  counter-claim. 

The  report  of  the  referee  seems  to  be  right  in  all  material 
respects,  and  the  judgment  entered  upon  it  should  be  affirmed, 
with  costs. 

[Albany  Gbnbbal  Tbbm,  Becember  6,  1869.     Wright^  ChM  and  Hogt- 
boom,  Jostioee.] 


Elizabeth  Bbewsteb  vs.  Obbison  Bbewsteb. 

The  limitation  of  20  yean,  prescribed  by  the  reviaed  ttatatea  for  actfons  to 
recover  dower,  ia  applicable  to  cases  where  the  hosband  died  and  the  wilb*s 
title  accrued  previous  to  the  passage  of  the  revised  statutes.  PbckhJM, 
J.  dissented. 

APPEAL  by  the  defendant  from  an  order  made  at  a  special 
term,  sustaining  the  plaintiff's  demurrer  to  the  answer 
of  the  defendant.  The  facts  are  sufficiently  stated  in  the 
opinion  of  the  court. 
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W.  A.  Beachj  for  the  defendant. 
0.  H.  DeniOy  for  the  plaintiff. 

HooEBOOM,  J.  This  is  an  action  of  ejectment  for  dower, 
commenced  in  1859.  The  answer  allies  that  the  plaintiff's 
husband  died  in  1827,  and  that  she,  being  under  no  disabil- 
ity, has  not  prior  to  this  suit,  in  anj  way  demanded  her 
dower,  nor  had  the  same  assigned  or  admeasured  to  her,  and 
is  therefore  barred  of  her  action.  To  this  answer  the  plain- 
tiff demurred  as  not  constituting  a  defense  to  the  action,  and 
the  coiu^  at  special  term  sustJEiined  the  demurrer,  with  liber- 
ty to  the  defendant  to  answer  over.  The  question  presented 
by  the  demurrer  therefore  is,  whether  the  limitation  of  20 
years  prescribed  by  the  revised  statutes  of  1830  for  actions  to 
recover  dower,  is  applicable  to  cases  where  the  husband  died, 
and  the  wife's  title  accrued  prior  to  1830. 

Prior  to  1830  the  law  of  1813  was  in  force,  giving  to  the 
widow  the  right  to  demand  her  dower  at  any  time  during  her 
life.  (1  -B.  L.  of  1813,  p.  60,  §  1.)  While  this  law  was  in 
force  the  husband  died,  and  the  wife's  title  became  vested, 
and  if  the  law  had  not  been  changed  she,  of  course,  could 
have  demanded  her  dower  and  brought  her  action  at  any  time 
during  her  life.  But  in  1830  the  revised  statutes  took  effect, 
and  they  provide  that,  '' a  widow  shall  demand  her  dower 
within  twenty  years  after  the^eath  of  her  husband."  This 
statute  is  undoubtedly  prospective,  and  not  retrospective ; 
that  is,  the  limitation  specified  therein  shall  not  operate  to 
bar  dower  until  at  least  twenty  years  after  the  passage  of 
the  act  and  twenty  years  after  the  death  of  the  husband : 
but  there  seems  no  good  reason  why  a  reasonable  limita- 
tion, adopted  from  reasons  of  general  policy  applicable  to 
all  cases,  should  not  be  applied  to  cases  where  the  hus- 
band's death  has  already  occurred;  provided  the  period  of 
limitation  applicable  to  all  other  cases  is  not  curtailed.  There 
is  no  constitutional  provision  violated;  there  is  no  impairing 
of  the  obligation  of  contracts;  there  is  no  interference  with 
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vested  rights.  There  is  no  vested  right  in  a  statute  of  limit- 
ations. The  period  of  limitation  of  actions  is  within  the 
control  of  the  legislature,  subject,  perhaps,  to  the  implied  re- 
striction that  it  shall  not  be  so  exercised  as  substantially  to 
destroy  or  impair  a  vested  right.  Hence,  in  The  People  v. 
The  Supervisors  of  Columbiaj  (10  Wend.  365,)  the  court 
say :  ^^  The  revised  statutes  apply  the  limitation  to  actions, 
or  causes  of  action,  accruing  or  existing  subsequent  to  their 
I  taking  effect.    They  apply  to  existing  demands  as  if  they 

i  had  accrued  at  the  time  when  the  statute  commenced  its 

operation.    If  the  state  n^lects  to  prosecute  for  the  period 

which  protects  individual  claims,  it  loses  the  demand  in  the 

same  manner  as  individuals  do;  but  the  demand  in  question 

would  not  be  barred  upon  that  principle,  until  six  years  after 

I  the  revised  statutes  became  the  law  of  the  state."    In  Spoor 

I  V.  WellSy  (3.  Barh,  Ch.  199,)  the  chancellor  held,  under  the 

I  provisions  of  the  revised  statutes  fixing  a  limitation  of  20 

years  to  equitable  actions,  that  an  equitable  claim  upon 
which  a  bill  in  chancery  could  have  been  filed  previous  to  the 
first  of  January,  1830,  and  where  the  complainant  was  under 
no  legal  disability,  is  barred,  by  the  provisions  of  the  revised 
I  statutes,  at  the  expiration  of  ten  years  after  the  revised  stat- 

utes went  into  operation.    In  Sayre  v.  Wisnery  (8  Wend. 
'  664,)  which  was  an  action  of  ejectment  for  dower,  brought 

in  1830,  while  the  court  refused  to  apply  the  limitation  of 
I  the  revised  statutes  to  the  plaintiff's  claim,  for  the  reason  that 

the  husband  had  been  dead  more  than  20  years  before  and  the 
plaintiffs  had  acquired  a  vested  right  in  the  premises  in  con- 
troversy, they  at  the  same  time  say :  ^^  It  is  strictly  within 
the  reason  of  the  rule  of  construction  above  referred  to,  to 
say  that  it  may  be  applicable  to  cases  o{ previous  death^  bTlt 
not  till  20  years  after  the  statute  takes  effect."  The  same 
rule  was  laid  down  in  Ward  v.  Kilts^  (12  Wend.  139,)  whicji 
was  an  action  of  ejectment  for  dower,  commenced  iu  1832, 
where  the  husband  died  in  1809  or  1810,  and  the  court  say: 
^' As  to  the  right  of  dower  beiog  barred  by  lapse  of  time^  this 
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point  has  been  settled,  in  Sayre  v.  Wianer,  (8  Wend,  661,) 
which  decides  the  revised  statutes  creating  the  limitation  to 
be  prospective  and  therefore  not  applicable  here ;"  by  which 
I  understand  the  court  to  mean,  that  after  the  lapse  of  20 
years  from  the  passage  of  the  act,  the  right  of  action  would 
be  barred.  In  Williamson  v.  Fieldj  (2  Sandf.  Ch,  568,) 
Vice  Chancellor  Sandford,  in  discussing  the  ten  years'  limita- 
tion applied  by  the  revised  statutes  to  suits  in  equity,  held 
that  it  did  not  apply  to  rights  of  action  which  accrued  prior 
to  1830.  Vice  Chancellor  Hoffinan  came  to  the  opposite  con- 
clusion, in  Laiorence  v.  Trustees  of  the  Leake  and  Watts  Or- 
phan  Housej  (2  DeniOy  583.)  In  Calkins  v.  Calkins j  (3  Barb. 
8.  C,  JR.  309,)  Justice  Mason  at  special  term  reached  the 
same  conclusion  as  to  the  equity  limitation  with  Vice  Chan- 
cellor Sandford.  But  I  think  the  weight  of  authority  and 
the  reason  of  the  rule  are  stronger  in  favor  of  the  application 
of  the  limitation  contended  for,  and  that  it  is  not  inconsistent 
with  the  language  of  the  statute.  It  should  therefore  be  held 
to  apply. 

The  revised  statutes,  and  the  limitation  provided  therein, 
are  therefore  applicable  to  this  case,  unless  there  is  some  ex- 
ception in  them,  or  in  the  code  which  forbids  such  applica- 
tion. This  exception  is  supposed  to  be  contained  in  2  Bevised 
Statutes  300,  section  45,  which  provides  that  'Hhe  provisions 
of  the  preceding  articles  of  this  title  shall  not  apply  to  any  ac- 
tions commenced,  not  to  any  cases  where  the  right  of  action 
ehall  have  accrued,  or  the  right  of  entry  shall  exist  before 
the  time  when  this  chapter  takes  effect  as  a  law,  but  the 
same  shall  remain  subject  to  the  laws  now  in  force.^'  The 
title  herein  referred  to  is  title  2  of  chapter  4  of  part  3  of 
the  revised  statutes,  which  does  not  fix  the  limitation  of  ac- 
tions for  dower.  The  latter  is  contained  in  title  3  of  chapter 
1  of  part  2  of  the  revised  statutes.  The  exception  is  there- 
fore inapplicable  to  the  present  case.  The  same  remark  may 
be  made  in  regard  to  section  73  of  the  code,  title  2,  which 
regulates  the  time  of  commencing  dvil  actions,  but  expressly 
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declares  that  as  "to  actions  already  commenced  or  to  cases 
where  the  right  of  action  has  already  accrued,  the  statutes 
now  in  force  shall  be  applicable  to  such  cases  according  to 
the  subject  of  the  action  and  without  regard  to  the  form/' 

Again;  reference  is  made  to  section  11  of  title  5  of  chap- 
ter 1  of  part  2  of  the  revised  statutes,  (1  B,  8.  750,)  being 
the  closing  section  in  that  chapter,  as  withdrawing  the  pres- 
ent action  from  the  operation  of  the  20  years'  limitation. 
That  section  is  as  follows:  "  None  of  the  provisions  of  this 
chapter,  except  those  converting  formal  trusts  into  legal  es- 
tates, shall  be  construed  as  altering  or  impairing  any  vested 
estate,  interest  or  right,  or  as  altering  or  affecting  the  con- 
truction  of  any  deed,  will  or  other  instrument,  which  shall 
have  taken  effect  at  any  time  before  this  chapter  shall  be  in 
force  as  a  law/' 

I  have  already  expressed  the  opinion  that  a  mere  TnAlring 
or  alteration  of  a  statute  of  limitations  does  not  alter  or  im- 
pair any  vested  estate,  interest  or  right.  It  is  in  no  wise  im- 
paired in  its  nature  or  legal  effect;  it  remains  in  every  respect 
precisely  the  same.  To  say  that  a  statute  of  limitations  can- 
not be  passed,  r^ulating  the  period  of  its  enforcement,  is  to 
say,  in  substance,  that  no  general  legblation  whatever  can 
take  place  on  this  subject,  and  would  be  a  degree  of  restric- 
tion upon  legislative  action,  not  heretofore  supposed  to 
exist.  Statutes  of  limitation  are  nOw  conceded  to  be  merely 
statutes  regulating  the  remedy,  and  not  impairing  the  right, 
unless,  as  before  stated,  they  are  carried  to  that  degree  as  to 
be  virtually  destructive  of  the  right.  The  statute  in  ques- 
tion is  not  of  that  character,  but  on  the  contrary  may  be  re- 
garded as  a  salutary  limitation,  dictated  by  a  wise  policy. 

The  order  of  the  special  term  must  be  reversed  with  costs, 
and  judgment  must  be  given  for  the  defendant  upon  the  de- 
murrer, with  leave  to  the  plaintiff  to  amend  on  payment  of 
costs. 

Gould  J.  concurred. 
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Pecehak,  J.  (Dissenting.)  I  concur  generally  in  the 
reasoning  and  principles  of  the  foregoing  opinion  of  Justice 
Hogeboom;  but  I  dissent  from  the  opinion  in  its  application 
to  this  case.  I  agree  that  the  statute  as  to  dower^  is  pros- 
pective ;  and  in  my  judgment  it  was  intended  to  apply  to 
those  cases  only  where  the  husband  should  die  after  the  pass- 
age of  the  act.  This^  I  think,  best  accords  with  the  lan- 
guage and  spirit  of  the  act.  I  do  not  deny  the  power,  but 
the  purpose,  of  the  legislature. 

To  make  it  apply  here,  its  language  should  be  amended  so 
as  to  read,  ^'a  widow  shall  demand  her  dower  within  twenty 
years  after  the  death  of  her  husband,''  (by  adding,)  "  or  if 
she  be  already  a  widow,  then  within  twenty  years  from  the 
passage  of  this  act.''  This  would,  perhaps,  be  a  good  amend- 
ment; but  it  had  better  be  made  by  the  legislature,  rather 
than  by  the  courts. 

In  all  analogous  cases,  it  is  clear  that  the  l^islature  im- 
posed no  limitation  where  the  right  of  action  had  already  ac- 
crued— a  fair  inference  that  they  intended  none  here,  unless 
clearly  expressed  otherwise.  Nor  do  I  deem  it  safe,  in  con- 
struing a  statute,  to  rely  to  any  extent — certainly  not  to  any 
great  extent — upon  the  policy  or  expediency  of  passing  such 
an  act.  It  is  safer,  in  my  opinion,  in  interpreting  a  statute, 
to  give  the  language  its  plain,  palpable  meaning,  and  not 
enlarge  or  extend  it  by  construction. 

The  principle,  too,  of  applying  statutes  to  future  cases — 
that  they  shall  operate  in  future  rather  than  to  the  past — is 
better  preserved  by  this  construction. 

Judgment  for  defendant. 

[Albavt  Gsm BKix  Tbek,  May  7,  ISSO.    (Toicld,  Sog^boom  aDd  Ped^am^ 
Justices.] 
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A  contract  void  by  the  statute  of  frauds,  is  capable  of  becoming  valid  and 
obligatory  by  subsequent  part  performance. 

Where  there  are  subsequent  transactions  between  the  parties  to  a  void  con- 
tract, which  are  not  only  in  apparent  conformity  to  the  terms  of  such  con- 
tract, but  in  actual  execution  of  it— done  under  the  contract — ^the  contract 
originally  roid  becomes  valid  and  obligatory  upon  the  parties,  and  they 
cannot  successfully  resist  its  enforcement. 

Where  the  plaintiff  entered  into  a  parol  agreement  with  the  defendants,  to  fur- 
nish them  with  all  the  meal  they  wanted,  at  stipulated  prices,  payable  partly 
in  cash,  partly  in  rail  road  stock,  and  partly  in  rail  road  bonds ;  and  he  subse- 
quently delivered  meal  to  the  defendants,  at  various  times,  under  the  con- 
tract, and  received  from  them  some  cash  payments,  but  no  stock  or  bonds 
were  issued  to  him,  and  he  waived  the  delivery  thereof,  and  agreed  to  accept 
certain  requisitions  from  the  chief  engineer,  upon  the  rail  road  company, 
instead ;  and  he  never  recalled  such  waiver,  until  after  he  had  himself 
broken  the  contract ;  ffeldj  in  an  action  by  the  plaintiff  to  recover  a  balance 
due  to  him  for  the  meal  delivered,  that  the  defendants  were  entitled  to 
recoup  their  damages  for  the  failure  of  the  plaintiff  to  deliver  the  meal, 
when  required  to  do  so. 

Held  alsoj  that  the  defendants  could  not  be  deemed  guilty  of  a  breach  of  tho 
contract,  in  failing  to  furnish  the  stock  and  bonds  according  to  the  agree- 
ment, without  proof  that  they  were  requested  to  furnish  the  stock  and  bonds, 
after  the  plaintiffjiad  agreed  to  accept  the  requisitions  in  lieu  thereof,  or 
that  the  latter  agreement  or  consent  had  been  suspended,  or  withdrawn,  by 
the  plaintiff. 

Held  further,  that  in  order  to  put  the  defendants  in  fault  for  refusing  to  furnish 
the  stock  and  bonds,  upon  demand  made,  the  demand  should  have  been 
made  sufficiently  long  before  the  suit  was  commenced,  to  enable  them  to 
comply  with  it. 

ON  or  about  the  1st  of  June,  1851,  the  defendants,  being 
contractors  for  work  both  upon  the  Troy  and  Bennington 
rail  road,  and  also  the  Harlem  rail  road,  an  agreement  was 
made  between  the  plaintiff  and  defendants,  by  which  the 
former  was  to  furnish  to  the  latter  all  the  meal  they  wanted 
for  their  works,  at  stipulated  prices,  for  which  he  was  to  be 
paid  monthly;  one  half  in  cash,  one  quarter  in  the  stock  of 
the  Troy  and  Bennington  Bail  Road  Company,  and  one  quar- 
ter in  the  bonds  of  the  same  company,  with  a  gusuranty  of  the 
Troy  and  Boston  Bail  Boad  Company  that  tiie  stock  and 
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bonds  should  pay  six  per  cent.  The  meal  for  the  Harlem 
works  was  to  be  delivered  at  the  boats,  free  of  charge,  and 
the  meal  for  the  Troy  and  Bennington  works  to  be  delivered 
at  the  works  for  eighteen  pence  per  hundred,  to  be  paid  in 
the  same  manner  as  the  meal.  The  agreement  was  not  in 
writing;  but  in  July  following,  the  plaintiff  delivered  meal, 
which  the  witness  testified  and  the  referee  found  was  deliv- 
ered under  the  contract,  to  the  amount  of  $183.04,  on  account 
of  which  in  August  he  received  from  the  defendants  a  cash 
payment  of  $100.  No  stock  or  bonds  of  the  company  had 
then  been  issued,  but  the  defendants  had  requisitions  from 
the  chief  engineer  upon  the  company,  which  had  been  accepted 
by  the  treasurer,  for  such  stock  and  bonds,  which,  when  issued, 
Would  bear  date  and  draw  interest  from  the  date  of  the  requi- 
sitions. The  plaintiff  requested  the  defendants  to  retain  the 
requisitions  until  the  stock  and  bonds  were  issued,  and  then 
to  hand  the  latter  to  him.  In  August,  1851,  the  plaintiff 
delivered  meal  to  the  amount  of  $431.91,  the  cash  payment 
on  account  of  which  was  made  by  the  defendants.  This  pay- 
ment was  $207.47,  and  was  made  in  September,  1851.  The 
defendants  again  offered  the  plaintiff  the  requisitions  for  the 
stock  and  bonds.  The  plaintiff  expressed  some  dissatisfac- 
tion with  the  tardiness  of  the  company  in  issuing  their  stock 
and  bonds,  but  did  not  make  a  demand  for  them.  In  Sept. 
1851,  the  plaintiff  delivered  meal  to  the  amount  of  $565.50, 
and  was  paid  in  cash  the  sum  of  $282.75,  in  October,  1851. 
In  October,  1851,  the  plaintiff  delivered  meal  to  the  amount 
of  $270.98,  for  which  no  payment  seems  to  have  been  made, 
and  none  demanded  till  about  the  time  of  the  commencement 
of  this  suit.  The  defendants  afterwards  repeatedly  ordered 
more  meal,  and  the  plaintiff  promised  to  deliver  it,  but 
did  not  do  so.  Several  interviews  took  place  between  the 
parties  in  reference  thereto.  Evidence  was  received  by  the 
referee,  subject  to  objection,  of  damages  sustained  by  the  de- 
fendants by  the  non-delivery  of  the  meal  ordered  by  them, 
but  the  referee  finally  decided  that  the  defendants  were  not 
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entitled  to  set  off  or  recoup  their  damages,  and  the  defend- 
ants  excepted. 

On  the  3d  of  December,  1851,  this  action  was  commenced, 
to  recoYOT  the  balance  due  to  the  plaintiff,  on  account  of  the 
meal  delivered.  There  was  testimony  in  the  case  tending  to 
show,  although  the  referee  has  not  found  the  fact,  that  on  the 
day  the  suit  was  commenced,  the  plaintiff  demanded  of  the 
defendants  the  stock  and  bonds,  and  that  they  refused  to 
deliver  them,  claiming  that  the  plaintiff  had  broken  the  con* 
tract,  and  that  the  defendants  had  sustained  damages  there- 
by. They  said  they  would  furnish  the  stock  and  bonds  if  the 
plaintiff  would  fulfill  the  contract  on  his  part  The  plaintiff 
simultaneously  said  that  he  would  fulfill  the  contract  satis- 
factorily if  the  defendants  would.  They  were  at  issue  on 
this  point,  and  no  further  offer  or  tender  was  made. 

The  defendants  in  their  answer  set  up  the  contract  and  its 
breach,  by  way  of  defense,  and  claimed  to  recoup  in  damages 
for  its  non-performance  by  the  plaintiff.  The  cause  was  re- 
ferred to  J.  Bomeyn,  Esquire,  as  referee,  who,  on  the  2lBt  of 
June,  1858,  reported  that  there  was  due  to  the  plaintiff,  upon 
the  account  mentioned  in  the  complaint,  the  sum  of  $661.62, 
to  which  he  added  interest,  making  $964.94,  for  which  sum, 
with  costs,  judgment  was  perfected  on  the  25th  day  of  June, 
1858;  and  the  defendants  appealed  therefirom  to  the  general 
term. 

The  referee  having  found  the  facts  substantially  as  above 
stated,  found  as  conclusions  of  law  therefrom,  1.  That  the 
contract  was  severable,  and  an  entire  performance  by  the 
plaintiff  was  not  a  condition  precedent  to  the  liability  of  ihe 
defendants.  The  defendants  excepted.  2.  That  the  original 
contract  was  void  by  the  statute  of  frauds,  and  that  each  de- 
livery of  meal  under  it  became  a  separate  and  distinct  trans- 
action. The  defendants  excepted.  3.  That  the  plaintiff 
having  duly  performed  the  principal  part  of  his  under- 
taking, the  benefit  of  which  the  defendants  had  received  and 
retain,  the  mutual  agreement  of  the  parties  would  be  d^ 
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independent.  The  defendants  excepted.  4.  That  the  &ilure 
of  the  defendants  to  fdrniBh  the  stock  and  bonds  according 
to  the  contract  was  a  breach,  and  justified  the  plaintiff 
in  his  neglect  further  to  perform.  That  although  the  plain^ 
tiff  may  have  waived  the  breach,  the  waiver  was  tempo* 
rary,  and  that  he  might  at  any  time  require  payment  of 
the  stock  and  bonds  properly  guarantied.  That  upon  every 
delivery.of  meal  there  was  a  renewed  breach.  The  defend- 
ants excepted.  '  5.  That  the  defendants  were  not  entitled  eitiier 
to  a  set-off  or  to  recoup  any  damages.  The  defendants 
excepted* 

The  defendants  also  excepted  to  the  report  made  in  favor 
.of  the  plaintiff,  and  to  each  and  every  part  thereof,  and  to 
each  and  every  of  the  several  findings  of  fact  and  condu- 
sions  of  law  found  by  the  referee. 

Ira  HarriB,  for  the  defendants. 

W.  A.  Beachy  for  the  pkintifil 

HooxBOOM,  J.  The  parol  contract  between  the  parties,  for 
the  sale  and  purchase  of  the  meal,  as  originally  made, 
was  absolutely  void  by  the  statute  of  frauds.  But  since  the 
case  of  McKnight  v.  Dunlopy  (1  Sdd.  537,)  it  can  no  longer 
be  contended  that  it  was  incapable  of  becoming  valid  and  ob- 
ligatory by  subsequent  part  performance;  or  that  subsequent 
deliveries  of  articles,' from  time  to  time,  in  execution  of  the 
contract,  are  to  be  regarded  as  separate  and  distinct  transac- 
tions, or  as  so  many  separate  and  independent  contracts.  The 
latter  would  seem  to  be  the  rule,  as  held  by  the  superior  court 
of  New  York,  (Beymour  v.  Davisy  2  Sand/.  S.  Oourt  B^. 
239 ;  Deming  v.  Kempy  4  id.  147;)  but  it  is  not  the  rule  in 
this  court,  or  in  the  court  of  appeals.  {Sprague  v.  BlakCy 
20  Wend.  61.  B<d;er  v.  Ouylery  12  Barb.  667.  McKnight 
V.  DurUopy  1  Sddeny  537.)  Perhaps  the  conflict  between  the 
courts  is  rather  apparent  than  real,  and  turns  on  a  question 
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of  fact,  rather  than  of  law.  The  superior  court  holds,  as  I 
understand  it,  that  the  subsequent  transactions  or  delivery 
of  articles,  though  of  the  character  and  description  of  those 
mentioned  in  the  void  parol  contract,  are  not  to  be  presumed 
to  be  under  or  in  execution  of  the  original  contract,  but,  in 
the  absence  of  explanation,  independent  transactions.  How- 
ever that  may  be,  it  is  clear  by  the  rule  laid  down  in  the  court 
of  appeals,  that  if  the  subsequent  transactions  are  not  only  in 
apparent  conformity  to  the  terms  of  the  original  contract,  but 
in  actual  execution  of  it — done  under  the  contract — the  con- 
tract originally  void  becomes  Valid  and  obligatory  upon  the 
parties,  and  they  cannot  successfully  resist  its  enforcement. 
In  this  case  the  referee  has  found,  as  a  matter  of  fact,  that 
^'  the  plaintiff  went  on  and  delivered  meal  under  the  said 
contract;"  and  he  proceeds  to  specify  the  particulars.  The 
contract  therefore  became  thereby  valid  and  operative  between 
the  parties. 

I  am  not  able  to  discover  that  it  was  subsequently  broken 
by  the  defendants ;  at  least  not  until  after  it  had  been  broken 
by  the  plaintiff.  The  plaintiff  was  undoubtedly  entitled  to 
require  the  guarantied  stock  and  bonds,  but  he  waived  iheiaj 
and  agreed  to  accept  the  requisitions  instead,  and  in  fact,  in 
the  language  of  the  referee,  '^  desired  the  defendants  to  keep 
the  requisitions,  and  as  soon  as  they  could  get  the  stock  and 
bonds,  to  hand  them  to  him."  Aft^  that  time  he  never,  so 
far  as  I  can  see,  recalled  this  waiver,  or  demanded  the  stock 
and  bonds,  until  the  very  day  and  almost  at  the  very  moment 
of  commencing  this  action.  At  the  latter  period,  he  had 
himself  broken  the  contract,  by  repeated  neglects  or  refusals 
to  deliver  meal  when  ordered  by  the  defendants.  Thus  far, 
the  defendants  had  performed  the  contract,  for  they  held  the 
requisitions  subject  to  the  order  of  the  plaintiff  and  at  his 
request.  They  were  therefore  entitled,  in  this  action,  to  re- 
coup their  damages  for  the  failure  of  the  plaintiff  to  deliver 
the  meal  when  ordered.  The  referee  therefore  erred  in  de- 
ciding  against  the  defendants  on  this  point;  and  for  tiuB 
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reason,  if  no  other,  a  new  trial  must  be  awarded.  The 
referee  in  his  conclusions  of  law  has  decided  that  the  defend- 
ants were  guilty  of  a  breach  of  the  contract  in  failing  to 
famish  the  stock  and  bonds  according  to  the  contract,  and 
that  this  justified  the  plaintiff  in  his  neglect  further  to  per- 
form. But  he  has  failed  to  find,  as  a  matter  of  facty  what  is 
essential  to  support  his  conclusion  of  latOy  to  wit,  that  the 
defendants  were  ever  requested  to  furnish  the  stock  and  bonds 
after  the  plaintiff  had  agreed  to  accept  the  requisitions  in 
lieu  thereof,  or  that  this  latter  agreement  or  consent  had 
ever  been  suspended  or  withdrawn  by  the  plaintiff.  The 
rrferee  intimates  that  the  plaintiff  may  have  waived  the  breach 
Qf  the  contract.  It  would  have  been  more  correct  to  say  that 
he  had  in  fact  waived  the  furnishing  of  the  stock  and  bonds. 
The  referee  says  the  waiver  was  temporary.  The  fact  is,  the 
waiver  had  never  (until  just  as  the  suit  was  about  to  be  com- 
menced,) been  recalled.  Very  probably  the  requisitions  were 
intended  only  as  a  temporary  substitute  for  the  stock  and 
bonds,  but  they  remained  a  valid  substitute  until  the  plain- 
tiff chose  to  terminate  that  condition  of  things  by  a  distinct 
demand  of  the  stock  and  bonds.  This  demand  was  made 
just  as  the  suit  was  about  to  be  coiJ^enced.  It  was  not 
made  sufficiently  long  before  the  commencement  of  the  action 
to  enable  the  defendants  to  comply  with  it ;  and  that  would 
have  been  a  good  defense  to  the  action,  if  the  defendants  had 
put  themselves  upon  that  ground  at  the  time. 

Whether  the  first  breach  of  the  contract  by  the  plaintiff 
put  it  out  of  his  power  to  exact  an  enforcement  of  it  from 
the  defendants  until  he  had  filled  the  orders  of  the  defendants, 
or  had  offered  to  supply  their  orders  for  the  future,  it  is  not 
necessary  perhaps  to  inquire ;  as  there  must  be  a  new  trial 
granted  for  the  erroneous  disallowance  of  the  defendants' 
damages  for  the  plaintiff's  breach  of  the  contract. 

The  judgment  entered  upon  the  report  of  the  referee  must 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event  of  the  action. 
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Peokhah,  J.  concurred. 

Gould,  J.  I  do  not  see  how  the  referee^B  fourth  finding  of 
la/w  can  be  read  otherwise  than  as  based  on  the  facta ^  that 
the  defendants  neglected  and  refwed  to  famish  the  stock  and 
bonds  when  called  for ;  and  therefore  they  were  guilty  of  the 
first  breach.  This  would  sustain  the  report.  But  I  do  not 
see  that  the  findings  oi  fact  cover  this  ground. 

Therefore  I  concur  in  the  opinion  above. 

New  trial  granted. 

[Albamt  GnrsBAL  Txxv,  Hsy  7|  1860.    ChM^  Sogtboom  and  PtMam, 
JnitloM.] 
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Where  towiui  corner  together,  although  they  do  not  touch  each  other  at  any 
other  point  except  the  comers,  they  are  to  be  deemed  adjoining  towns, 
within  the  meaning  of  the  atatate  authorising  actions  to  be  bronghi  before 
a  Jostioe  of  the  peace  of  another  town,  in  the  same  coonty, "  next  adjoining" 
the  residence  of  the  plaintiff  or  defendant.  (2  iB.  5.  226  ^  8,  tub,  8)  Bal- 
COM,  J.  dissented. 

THIS  action  was  brought  before  a  justice  of  the  peace  of 
the  town  of  YirgiL  Both  parties  resided  in  the  town  of 
Marathon,  and  the  defendant  raised  the  objection  that  the 
justice  had  not  jurisdiction,  for  the  reason  that  he  did  not 
reside  in  a  town  in  which  either  party  resided,  or  in  a  town 
next  ac^'oining  the  residence  of  the  plaintiff  or  defendant 
The  justice  overruled  the  objection,  and  rendered  a  judgment 
against  the  defendant  in  favor  of  the  plaintiff  for  $83.50 
damages,  besides  costs.  The  Cortland  county  court  reversed 
the  judgment,  and  the  plaintiff  appealed  from  the  judgment 
of  the  county  court  to  this  court. 
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Horatio  Ballard^  for  the  plaintiff. 

Dickinson  dk  McDotoeU,  for  the  defendant. 

Pabeeb^  J.  The  qnestion  of  fact,  whether  the  defendant 
converted  the  plaintiff's  wood^  as  alleged  in  the  complaint, 
is  disposed  of  by  the  decision  of  the  justice,  in  favor  of  the 
phuntiff,  as  is  also  the  question  of  the  amount  of  damages. 
The  question  presented  to  this  court,  upon  the  appeal  from 
the  county  court  is,  whether  the  justice  had  jurisdiction  of 
the  action.  This  question  arises  upon  the  following  facts, 
which  appear  in  the  return.  The  parties,  plaintiff  and  de- 
fendant, reside  in  the  town  of  Marathon ;  the  justice  before 
whom  the  action  was  tried,  resides  in  the  town  of  Virgil,  all 
in  the  county  of  Cortland.  The  towns  of  Marathon  and 
Virgil  do  not  adjoin  each  other,  otherwise  than  by  "corner- 
ing together,"  in  the  language  of  the  admission.  The  south 
line  of  Virgil,  produced  east,  being  the  north  line  of  Mara- 
thon, and  the  east  line  of  Virgil,  produced  south,  being  the 
west  line  of  Marathon.  The  plaintiff  brought  this  action 
against  the  defendant  by  summons,  and  on  the  return  day, 
the  defendant  took  the  objection  that  the  justice  had  no 
jurisdiction  of  the  action,  for  the  reason  that  the  two  towns, 
thus  cornering  together,  were  not  adjoining  towns^  within 
the  meaning  of  the  statute,  (2  B.  8.  226,  sec.  8,  sub.  3, 
\gt  ed.)  The  facts  above  stated  being  shown  to  the  justice 
he  held  that  he  had  jurisdiction,  heard  the  cause  and  gave 
judgment  for  the  plaintiff.  The  defendant  appealed  to  the 
Cortland  county  court,  which  reversed  the  judgment  of  the 
justice,  and  from  the  decision  of  the  county  court  the  plain- 
tiff now  appeals  to  this  court.  The  language  of  the  statute, 
above  referred  to,  is  as  follows :  "Every  such  action"  (actions 
cognizable  before  justices  of  the  peace)  "  shall  be  brought 
before  some  justice  of  the  town  wherein  either:  1.  The 
plaintiffs  or  any  one  of  them  reside ;  or  2.  Where  the  defend- 
ants or  any  one  of  them  reside ;  or  3.  Before  some  justice  of 
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another  town,  in  the  same  county,  next  adjoining  the  resi- 
dence of  the  plaintiff  or  defendant."     The  object  of  this 
provision  undoubtedly  was,  in  the  language  of  Justice  Grid- 
ley,  in  Tiffany  v.   Gilbert^  (4  Barb.  323,)   "to  prevent  the 
abuse  of  calling  defendants  to  distant  parts  of  a  county 
when  the  convenience  of  neither  party  required  it."    In  con- 
formity with  this  intention,  the  action  must  be  brought  be- 
fore a  justice,  residing  either  in  the  same  town  with  one  of 
the  parties,  or  in  a  town  so  near  such  town  as  actually  to 
adjoin  it.     If  this  adjoining  exists,  however  slightly,  the 
statute  is  complied  with — the  objectionable  and  prohibited 
distance  does  not  exist — and  the  abuse,  against  which  the 
provision  is  aimed,  is  prevented.     It  cannot  be  denied  that 
when  two  towns  comer  ^gether,  there  is  a  point  of  contact 
between  them ;  and  if  they  are  in  contact,  they  adjoin  each 
other.     The  point  of  contact  is  a  point  of  junction  at  which 
they  are  united  or  joined  together.     The  statute  does  not 
require  any  distance  for  which  the  junction  must  exist.    The 
fact  of  a  junction,  or  adjoining,  is  all  that  is  required,  to  give 
the  justice  jurisdiction  in  such  case.     If  it  is  said  that  it 
must  exist  for  some  distance  more  than  a  point,  what  criterion 
is  there  as  to  the  necessary  extent  of  the  jurisdiction?    I 
can  see  none.     The  precise  distinction  between  the  synonyms 
adjacent  J  adjoining  and  contiguous^  is  given  by  Worcester 
in  his  dictionary  as  follows:  "What  is  adjacent^  maybe 
separated  by  the  intervention  of  some  other  object ;  what  is 
adjoining^  must  touch  in  some  part ;  and  what  is  contiguouSy 
must  touch  on  one  side."     But  it  is  argued  by  the  respondent 
that  the  words  in  the  act,  "  next  adjoining  the  residence"  of 
the  plaintiff  or  defendant,  requires  something  more  than  that 
the  justice  should  reside  in  a  town  adjoining  the  town  in 
which  the  plaintiff  or  defendant  resides,  to  wit, — that  he 
must  reside  in  the  adjoining  town  which  is  nearest  to  the 
dwelling  house  of  one  of  the  parties.     This  effect  is  sought 
to  be  given  to  the  term  residence^  from  the  fact  that  the 
justices'  act  of  1824  required  the  action  to  be  brought  in 


BROOME—MAY,  1860.  443 


Holmes  v.  Carley. 


the  town  or  next  adjoining  town  wherein  either  the  plaintiff 
or  defendant  resided ;  and  that  by  the  existing  act^  ^^town" 
is  changed  to  ^^  residence."  I  do  not  think  the  change  in  the 
terms  used  implies  any  such  intention  as  is  claimed  for  it  by 
the  respondent.  The  term  residence,  as  used  in  the  present 
act,  evidently  means  ^^town  in  which  the  plaintiff  or  defend- 
ant resides.''  This,  I  think,  is  the  obvious  construction  of 
the  term,  when  read  in  connection  with  the  residue  of  the 
section.  Besides,  the  restricted  meaning  sought  to  be  given 
to  it  by  the  respondent,  is  impossible.  Another  town  would 
not  adjoin  the  residence  of  either  of  the  parties,  if  by  resi- 
dence is  meant  the  particular  spot  in  a  town  where  either  re- 
sides— the  dwelling  house  of  the  party.  That,  of  course,  if 
within  a  town,  is  separated  from  the  adjoining  town  by  a 
portion  of  the  town  in  which  it  is  situated — does  not  touch 
such  adjoining  town ;  unless,  indeed,  it  happens  to  be  situ- 
ated on  the  line  of  the  town.  And  it  will  scarcely  be  con- 
tended that  the  statute  intends  to  allow  the  bringing  of  an 
action  in  an  adjoining  town  to  litigants  so  situated,  to  the 
exclusion  of  aU  other  dwellings  in  the  town.  Nor  does  the 
use  of  the  term  ^^next,"  su9  qualifying  the  word  adjoining,  so 
restrict  it  as  to  require  that  the  towns  shall  adjoin  to  any 
greater  extent  than  do  these  towns  of  Virgil  and  Marathon, 
by  "  cornering  together."  One  town  touching  another  at  a 
single  point,  is  '^next  adjoining"  it,  within  the  meaning  of 
the  statute,  as  truly  as  if  bounding  it  by  the  whole  length  of 
one  of  its  sides.  This  is  the  only  reasonable  construction 
of  the  phrase  in  this  connection ;  for  if  every  town  touching 
another  is  not  next  adjoining  it,  then  there  can  be  but  one 
town  next  adjoining  any  other — ^for  neocty  in  the  restricted 
sense  sought  to  be  given  it^  means  nearer  than  all  others : 
and  that  of  two  towns  touching  another,  one  should  be  nearer 
to  it  than  the  other  is  impossible ;  unless  indeed  reference  is 
had  to  the  respective  areas  of  the  two.  In  that  case,  the 
aggregate  area  of  the  one  may  be  nearer  than  that  of  the 
other.     Still  but  one  of  any  number  could  be  next  adjoining, 
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and  which  one  that  is  would  require^  oftentimes,  and  oom« 
monly,  an  accurate  superficial  measurement  of  the  adjoining 
towns  to  ascertain.  I  cannot  believe  that  the  l^islatore  in- 
tended to  make  the  jurisdiction  of  justices  of  the  peace  de- 
pendent upon  such  mathematical  calculations.  I  think  the 
judgment  of  the  justice  was  right,  and  should  have  been 
affirmed  by  the  county  court.  The  judgment  of  the  county 
court  should  therefore  be  reversed ;  and  that  of  the  justice 
affirmed  with  costs. 

Mason,  J.  delivered  an  opinion  concurring  in  the  abova 

Campbell,  J.  also  concurred. 

Balooh,  J.  (Dissenting.)  Freetown  lies  north  of  Mar- 
athon, and  Lapeer  west  of  Marathon — ^Virgil  lies  north  of  La- 
peer, and  west  of  Freetown.  The  southeast  corner  of  Virgil, 
the  northeast  comer  of  Lapeer,  the  southwest  comer  of 
Freetown  and  the  northwest  comer  of  Marathon  are  one  and 
the  same  point.  Those  comers  are  right  angles,  and  each 
town  is  square  or  in  the  form  of  a  parallelogram.  The  ques- 
tion in  the  case  is  whether  Virgil  is  a  town  nexi  adjoining 
Marathon,  or  whether  when  a  square  piece  of  land  is  divided 
into  four  square  towns  of  equal  size,  a  town  in  one  comer  of 
the  square  is  ^'next  adjoining''  the  one  in  the  opposite  comer. 
It  seems  to  me  such  towns  do  not  adjoin-^ that  they  do  not 
visibly  touch  each  other.  To  adjoin  means  '^to  lie  or  be 
next  to,  or  in  contact." 

Whenever  a  square  tract  of  land  is  divided  into  nine  squars 
towns  of  equal  size,  the  center  town  adjoins  only  four  of  the 
others;  and  such  four  are  the  only  ones  ^'next  a^oining"  it 
The  center  town  does  not  adjoin  the  four  in  the  comers  of 
the  tract  by  a  visible  touching.  It  is  not  so  situated  as  to 
have  eight  towns  next  adjoining  it. 

The  statute  applicable  to  the  question  is,  that  the  ^'action 
shall  be  brought  before  some  justice  of  the  town,  whereiD, 
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eftiier,  1.  The  plaintifb  or  any  one  of  them  reside ;  or  2. 
Where  the  defendants,  or  any  one  of  them,  reside;  or  3.  Be- 
fore some  justice  of  another  town  in  the  same  county,  next 
adjoining  the  residence  of  the  plaintiff  or  defendant/^  (2  J2.  S. 
^^9  §  S-)  Both  parties  to  the  action  resided  in  Mara- 
thon, and  the  action  was  brought  before  a  justice  of  YirgiL 
Hy  conclusion  is  that  Virgil  is  not  a  town  next  adjoining 
Marathon,  within  the  meaning  of  the  statute  above  quoted; 
for  these  towns  do  not  visibly  touch  each  other.  Before  a 
town  can  be  said  to  lie  ^'next  adjoining''  another,  I  think 
the  two  should  visibly  touch  each  other.  And  as  Virgil  does 
not  visibly  touch  Marathon,  I  am  of  the  opinion  the  justice 
had  no  jurisdiction  of  the  defendant  in  this  action,  and 
should  have  so  held.  It  follows  that  the  judgment  of  the 
county  court  reversing  that  of  tiie  justice  was  correct  and 
should  be  affirmed. 

Judgment  of  county  court  reversed. 

[Bboomb  QnxBAL  Tkbk,  May  8, 1860.    Moion,  Bdlcomj  Oampb^  and  Par'- 
JteTf  Josticet.] 
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Wbsre,  iipoo  the  Joining  of  iBtao  in  a  Justice's  court,  the  defendant  moves  for 
an  a4ionnuBent,  to  which  the  plaintiff  objects,  and  demands  that  the  de- 
fendant be  first  required  to  make  oath  and  give  bail,  which  the  defendant 
reAises  to  do,  it  is  erroneous  for  the  Justice  to  grant  tiie  adjournment,  upon 
such  motion,  without  oath  or  bail. 

Allhdogh  a  Justice  has  the  power,  in  his  discretion,  to  a4|oum  a  cause  not 
ttzoeeding  eight  days,  upon  his  own  motion,  witii  or  witiiout  the  consent  of 
parties,  yet  where  it  appears  that  he  did  not  exercise  such  discretion,  but 
granted  an  adjournment,  upon  the  application  of  the  defendant,  without  re- 
quiring him  to  make  oath  or  gi^  bail,  such  acUoumment  will  be  deemed  an 
tnegukrity. 

The  effect  of  an  irregular  and  unauthorized  a^oumment  is  that  the  cause  is 
out  of  court,  and  the  Justice  loses  Jurisdiction. 

A  party  will  not  waive  his  objection  to  an  irregular  adjournment,  by  renewing 
bis  old  subpoena. 
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APPEAL  from  a  judgment  of  the  Orleans  county  court, 
affirming  a  judgment  of  a  justice  of  the  peace. 

Church  dt  Savage,  for  the  plaintiff. 

B,  L,  BesaaCj  for  the  defendant. 

By  the  Court,  Marvin,  J.  Upon  the  return  of  the  sum-* 
mons  in  the  justice's  court  the  parties  appeared  and  joined 
issue,  and  the  defendant  moved  for  an  adjournment.  The 
plaintiff  objected,  and  demanded  that  the  defendant  make 
oath  and  give  bail,  in  order  to  obtain  the  adjournment.  The 
defendant  refused  to  make  the  oath  and  give  the  bail  demand- 
ed, and  the  court  decided  that  it  was  not  necessary  for  him  to 
do  so,  in  order  to  obtain  an  adjournment;  and  the  court  grant- 
ed the  adjournment,  on  the  motion  of  the  defendant,  without 
oath  or  bail,  and  not  on  the  motion  of  the  court.  The  plain- 
tiff then  had  his  old  subpoena  renewed.  The  plaintiff  did  not 
appear  on  the  day  to  which  the  cause  was  adjourned,  and 
the  defendant  moved  for  a  nonsuit.  The  court  granted  it, 
and  rendered  judgment  against  the  plaintiff  for  costs  $1.70. 

The  justice  was  authorized,  in  this  case,  in  his  discretion, 
with  or  without  the  consent  of  the  parties,  to  adjourn  the 
cause  not  exceeding  eight  days.  He  had  authority  and  is 
directed  by  the  statute  to  adjourn  the  cause,  in  a  case  like 
the  present,  on  the  application  of  the  defendant,  upon  his 
applying  for  the  adjournment  at  the  time  of  joining  issue, 
and  if  required  by  the  plaintiff,  the  defendant  must  make 
oath  that  he  cannot  safely  proceed  to  trial,  for  the  want  of 
some  material  testimony  or  witness,  to  be  specified  by  him; 
and  he  must  also,  if  required  by  the  plaintiff,  give  security. 
The  adjournment  is  to  be  for  a  reasonable  time  not  exceed- 
ing 90  days,  (2  R.  S.  238,  239,  §§  57,  64.)  The  adjourn- 
ment in  this  case  was  for  eight  days.  It  is  clear  that  the 
justice  had  the  power,  in  his  discretioUy  to  make  this  lui- 
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joamnient  without  the  consent  of  the  parties.  But  it  is 
equally  clear  that  he  did  not  exercise  this  discretionary  power. 
He  tells  us,  in  his  return,  that  the  adjournment  was  moved 
for  by  the  defendant,  and  the  plaintiff  demanded  that  the 
defendant  should  make  oath  and  give  bail,  in  order  to  obtain 
the  adjournment;  that  the  defendant  refused,  and  he  decided 
that  it  was  not  necessary  for  the  defendant  to  make  oath  and 
give  bail,  \n  order  to  obtain  an  adjournment ;  and  that  he 
gave  the  adjournment  on  the  motion  of  the  defendant,  and 
not  on  his  own  motion.  The  language  of  the  return  is  too 
clear  and  precise  to  admit  of  any  doubt.  The  justice  sup- 
posed, and  so  decided,  that  the  defendant  was  entitled  to  an 
adjournment  without  making  oath  or  giving  bail;  or,  in  other 
words,  that  they  were  unnecessary  to  entitle  him  to  the  ad- 
journment though  the  plaintiff  so  required.  It  is  clear  that 
the  justice  erred.     What  was  the  effect  of  this  error  ? 

It  has  often  been  decided  that  by  an  irregular  unauthor- 
ized adjournment  the  cause  is  out  of  court,  and  the  justice 
loses  jurisdiction.  (Kimball  v.  Mack,  10  Wend.  497.  (7a- 
mage  v.  Law,  2  John.  192.  Aberhall  v.  Eoach,  11  How. 
Pr.  Rep.  95.)  In  all  the  cases  I  have  consulted,  the  ques- 
tion was  raised  by  the  defendant;  but  I  am  not  able  to  see 
that  this  can  make  any  difference.  The  plaintiff  has  a  right 
to  proceed  to  trial  on  the  joining  of  the  issue,  unless  the  jus- 
tice, in  the  exercise  of  the  discretion  confided  to  him,  ad- 
journs the  cause  on  his  own  motion,  or  the  defendant  com- 
plies with  the  requirements  of  the  statute.  In  my  opinion 
the  justice,  by  the  error  committed,  lost  jurisdiction  of  the 
cau6e. 

I  also  think  that  the  plaintiff,  by  having  his  old  subpoena 
renewed,  did  not  waive  this  unauthorized  adjournment.  He 
objected  all  he  could,  and  the  justice  overruled  him;  and  by 
obtaining  a  renewal  of  his  subpoena  he  did  not  waive  his  ob- 
jections. In  Fanning  v.  TrowbridgCj  (5  Hilly  428,)  there 
was  an  irregular  adjournment  granted  at  the  plaintiff's  re- 
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qumt  The  defendant  appeared  on  the  adjourned  day  and 
answered  to  his  name,  but  declined  taking  any  part  in  the 
subsequent  proceedings.  It  was  held  that  the  irregularity 
was  not  waived. 

Upon  the  whole  I  think  the  judgment  of  the  county  court^ 
and  that  of  the  justice  must  be  reversed. 

Judgment  accordingly. 

[BiaOmBALTBaMtMsjU,  1860.    Jbm»,2taMtsad<7rDMr,Jiiitiois.| 
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Notwithataading  the  act  of  April  14, 1860,  which  declarea  that  the  aeta  of 
1806,  of  1818  and  of  1880,  conferring  upon  grantees  of  demised  lands  and 
rents  and  the  reversion  thereof,  and  upon  the  heirs  and  assignees  of  the 
lessor  and  grantees,  the  remedies  hy  entry,  action  or  otherwise,  for  the  non- 
performance of  any  agreement,  or  the  recoTery  of  any  rent,  and  extending 
the  henefits  of  these  proyisions  to  grants  or  leases  in  fee  reeerring  rents,  Ac. 
"  shall  not  apply  to  deeds  of  conyeyance  in  fee,  made  hefore  the  9th  day  of 
April,  1806,  nor  to  snch  deeds  hereafter  to  be  made,"  an  action  of  ^ect- 
ment,  for  the  non-payment  of  rent,  may  be  brought  by  the  assignee  of  the 
doTisee  of  the  grantor,  upon  a  lease  made  preyioos  to  1806,  where  the  plain- 
tiff had  acquired  the  rights  and  remedies  of  the  original  lessor  prayioua  to 
the  act  of  1860. 

The  legislature  did  not  intend,  by  the  act  of  1860,  to  take  away  rights  already 
yested  or  acquired,  under  the  prerions  statutes ;  especially  those,  to  enforce 
which  suits  had  already  been  brought. 

It  seems,  the  act  of  1860  is  to  be  limited  to  cases  of  rights  acquired,  or  at- 
tempted to  be  acquired,  under  conyeyances  prior  to  1806  and  since  1860^  1^ 
means  of  assignments  or  transfers  made  or  executed  since  the  passage  of 
the  act  of  1860. 

Although  a  mere  right  of  entry  is  not  assignable,  so  as  toauthoriie  an  acdoo 
by  the  assignee,  in  his  own  name,  yet  where  a  party,  while  the  acta  of  1806| 
1818  and  1880  were  still  in  force,  and  before  the  act  of  1860  was  passed, 
acquired  by  assignment  the  rights  and  remedies  of  the  original  lessor,  for 
non-payment  of  rent  and  breach  of  conditions ;  ffM,  that  such  assignee 
authorixed  by  section  11  of  the  code,  to  maintain  ejectment  in  his  own  i 
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A  daHse  of  all  the  testator's  "  landa,  tenements,  hereditaments  and  real  estate 
sitoate  in  the  manor  of  R,"  Slc.,  together  with  "  the  appurtenances,  lentSi 
issues  and  profits  thereof."  is  sufScient  to  transfer  to  the  devisee  rents  due 
npon  leases  in  fee. 

An  assignment  of  property  in  trust  for  the  benefit  of  creditors,  which  conyeys 
all  the  real  estate  of  the  grantor  In  a  specified  town,  and  all  leagei,  and  re»- 
ifiraiions  and  renU  thereof,  issuing  therefrom,  together  with  all  dAU  dve 
for  rents  of  land  in  said  town,  passes  to  the  assignee  the  covenants,  condi- 
tions or  right  of  entry  contained  in  a  lease  in  fee. 

Bents  reserved  in  a  lease  in  fee  are  apportionable  among  the  several  tenants 
occupying  the  demised  premises,  ii  seems. 

If  rent  is  due  upon  such  a  lease  (gectment  will  lie  for  its  non-payment,  against 
a  tenant  occupying  only  a  portion  of  the  land ;  who  cannot  object  that  the 
recovery  is  not  for  the  whole  tract  embraced  in  the  lease,  or  for  land  not  in 
his  possession. 

The  assignee  of  the  original  lessee  is  to  be  deemed  the  owner  of  the  land  and 
liable  for  the  rent,  notwithstanding  he  has  given  a  mortgage  upon  the  prem- 
ises. Hence  he  is  the  proper  person  upon  whom  service  of  the  notice  is  to 
be  made,  by  the  lessor  or  his  assignee,  under  the  act  of  May  13, 1846. 

THIS  action  was  ejectment,  brought  to  recover  of  the  de- 
fendant about  28  acres  of  land,  in  Petersburgh,  Bensse- 
laer  county.  It  was  alleged  and  proved  that  on  the  2d  day 
of  April,  1793,  a  deed  was  made,  by  and  between  Stephen 
Van  Bensselaer,  as  party  of  the  first  part,  and  Jonathan 
Irish  and  Augustus  Sheldon,  as  parties  of  the  second  part. 
By  that  deed  the  party  of  the  first  part  granted,  bargained, 
sold,  remised,  released  and  confirmed  to  the  parties  of  the 
second  part  two  lots  of  land,  one  of  sixty-three  acres,  and 
the  other  of  eighteen  and  eight-tenths:  to  have  and  to  hold 
to  the  parties  of  the  second  part,  their  heirs  and  assigns  for- 
ever. Irish  and  Sheldon,  as  parties  of  the  second  part,  for 
themselves,  their  heirs,  executors,  administrators  and  assigns, 
covenanted,  promised  and  agreed  with  the  party  of  the  first 
part,  his  heirs  and  assigns,  to  pay  annually  seven  and  one- 
half  bushels  of  wheat.  For  the  non-payment  there  was  a 
chiuse  or  provision  of  distress,  and  of  re-entry  for  the  want 
of  sufficient  distress.  The  provisions  of  the  deed  were  de- 
tailed and  minute,  a^d  were  such  as  are  usual  upon  the  lands 
in  the  manor  of  Bensselaerwyck,  and  were  substantially  similar 
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to  those  recited  in  the  case  of  Van  BenMelaer  y.  SaySy  (19 
N.  Y.  Bep.  69.)  The  deed  farther  contained  a  reservation  of 
all  mines  and  minerals^  creeks,  mns  and  streams  of  water, 
and  other  covenants  and  conditions  than  those  above  recited 
and  referred  to.  The  plaintiff  then  offered  and  read  in  evi- 
dence the  last  will .  and  testament  of  the  grantor  in  the  fore- 
going deed,  who  died  in  1839,  showing  that  in  1839  the  said 
grantor  devised  to  William  P.  Yan  Bensselaer  all  his  lands, 
tenements,  hereditaments  and  real  estate  situate  in  the  man- 
or of  Bensselaerwyck  on  the  east  side  of  Hudson's  river  in 
the  county  of  Bensselaer,  (which  included  the  premises  in 
question,)  together  with  the  appurtenances,  rents,  issues  and 
profits  thereof.  The  defendant  objected  that  the  will  only 
passed  the  real  property  of  the  testator  to  his  son  William 
P.,  and  did  not  pass  the  covenants,  conditions  or  right  of 
entry  counted  upon  in  the  complaint.  The  objection  was 
overruled,  and  the  defendant  excepted  The  plaintiff  also 
offered  in  evidence  a  deed  of  trust,  dated  September  25th, 
1848,  from  WilUiw  P.  Van  Bensselaer  and  his  wife,  purport- 
ing to  convey  to  Alonzo  White  and  others,  in  trust  for  the 
benefit  of  creditors  ^^all  their  real  estate''  in  certain  towns, 
including  Fetersburgh,  ''and  all  leases  and  reservations  and 
rents  thereof  issuing  therefrom,  together  with  all  debts  due 
for  rents  of  lands  in  the  said  towns.''  The  defendant  ob* 
jected  that  the  said  trust  deed  did  not  pass  the  real  estate 
clainied  in  this  action,  nor  the  covenants,  conditions  or  right 
of  entry  reserved  in  the  first  named  indenture.  The  objec- 
tion was  overruled,  and  the  defendant  excepted.  The  plain- 
tiff then  proved  the  conveyance  to  him  of  all  the  interest  of  the 
said  assignees  in  and  to  the  property  mentioned  in  the  said  tnist 
deed,  and  the  back  rent  thereon.  The  plaintiff  then  read  in 
evidence  the  record  of  a  judgment  rendered  in  the  Troy  jus- 
tices' court,  between  the  plainti^  and  the  defendant,  on  the 
9th  of  April,  1855,  for  $83.74  damages  and  costs,  in  an  action 
for  rent  due  upon  the  first  mentioned  grant,  upon  the  prem* 
isas  claimed  in  this  action.    The  defendant  objected  thereto 
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as  irreleYant  and  inadmissible.  The  conrt  OTerrnled  the  ob- 
jection, and  the  defendant  excepted.  The  plaintiff  then 
proved  the  service  npon  the  defendant,  on  the  8th  day  of 
August,  1858,  of  a  copy  of  section  3  of  the  act  to  abolish 
distress  for  rent  and  for  other  purposes,  passed  May  13th, 
1846,  together  with  notice  of  de£Etult  in  the  payment  of  the 
rent  under  such  indenture  or  lease,  and  of  his  intention,  as  as- 
signee or  owner,  to  re-enter  under  said  indenture  and  the  act 
of  1846.  The  plaintiff  was  then  sworn,  and  testified  to  the 
defendant's  occupancy  for  about  23  years  past  of  about  90 
acres  of  the  land  described  in  the  deed  from  Yan  Bensselaer,'' 
to  Irish  and  Sheldon;  that  four  years'  rent  was  due  since  the 
justice's  judgment,  which,  with  interest,  amounted  to  $16 
on  the  defendant's  part.  The  defendant  then  proved  a  mort- 
gage from  himself  and  wife  to  one  Bussell  J.  White,  of  a 
date  prior  to  the  8th  of  August,  1858,  upon  the  premises 
claimed  in  this  action,  and  other  premises,  for  $1200,  not 
yet  due. 

The  defendant  moved  for  a  nonsuit,  upon  several  grounds, 
which  motion  was  denied,  and  the  decision  excepted  to  by  the 
defendant,  upon  the  following  grounds : 

1.  That  the  deed  from  Stephen  Yan  Bensselaer  to  Jon- 
athan Irish  and  Augustus  Sheldon,  dated  April  2d,  1793,  was 
a  deed  of  assignment  and  not  of  lease,  leaving  no  reversion 
in  the  grantor,  and  did  not  create  the  relations  of  landlord 
and  tenant.  2.  That  the  plaintiff  has  failed  to  prove  any 
estate,  title  or  interest  in  the  premises  sought  to  be  recovered, 
and  therefore  he  cannot  maintain  his  action.  3.  That  the 
plaintiff  has  failed  to  prove  any  assignment  or  transfer  of  even 
the  rents  to  himself.  They  did  not  pass  by  the  devise  of 
Stephen  Yan  Bensselaer,  deceased,  to  William  P.  Yan  Bens- 
selaer. That  devise  merely  passed  real  estate,  which  had  a 
descriptive  location:  mere  choses  in  action  did  not  pass  by  it. 
4.  That  the  deed  of  William  P.  Yan  Bensselaer,  to  his  as- 
signees in  trust  for  the  benefit  of  his  creditors,  did  not  pass 
the  covenants  and  conditions  or  right  of  re-entry  contained 
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in  the  deed  from  Stephen  Van  Bensselaer  to  Jonathan  Irish 
and  Augustus  Sheldon,  if  such  were  ever  vested  in  said  Wm. 
P.  Van  Rensselaer.  5.  That  the  right  of  re-entry  for  condi- 
tion broken  is  a  litigious  right  and  not  assignable.  6.  That 
the  payments  claimed  were  not  rent  service,  and  if  a  rent 
charge,  they  were  not  apportionable,  and  the  action  therefore 
is  not  maintainable  against  the  defendant  to  recover  the  por- 
tion of  the  lot  possessed  by  him.  7.  That  the  defendant  was 
not  the  owner  of  the  legal  estate,  but  of  the  equity  of  re- 
demption only,  when  the  notice  was  served  upon  him,  and 
subsequently;  in  other  words  he  was  not  the  assignee  of  the 
land,  and  therefore  the  action  was  not  sustainable.  8.  That 
chapter  98  of  the  laws  of  1805,  enabling  grantees  of  rever- 
sions to  take  advantage  of  the  conditions  to  be  performed  by 
lessees,  and  the  subsequent  re-enactments  thereof  having  no 
application  to  the  aforesaid  deed  in  fee,  made  by  said  Van 
B^iseelaer,  to  Irish  and  Sheldon,  April  2d,  1793,  this  action 
is  not  maintainable.  The  court  refused  to  nonsuit  the  plain- 
tiff upon  either  or  any  of  the  grounds  taken,  and  the  de- 
fendaait  excepted  upon  each  point  separately  and  severally. 

The  testimony  being  closed,  the  court  thereupon  charged 
the  jury  that  the  plaintiff  was  entitled  to  recover  from  the 
defendant  the  possession  of  the  premises  described  in  the 
complaint  and  to  have  and  to  hold  the  same  in  fee;  to  which 
charge  of  the  court  the  defendant  excepted. 

The  court  further  charged  the  jury  that  there  was  due  and 
unpaid  from  the  defendant  to  the  plaintiff  for  rent  #16,  and 
directed  the  jury  so  to  find,  and  the  defendant  excepted. 
And  the  jury,  under  the  charge  aforesaid,  rendered  a  verdict 
for  the  plaintiff  accordingly.  To  which  the  defendant  also 
excepted. 

On  which  order  judgment  was  entered  for  the  plaintiff  in 
the  clerk's  office  of  Bensselaer  county,  June  29th,  1860,  for 
the  recovery  of  said  premises,  and  $90.83  costs. 

The  defendant  thereupon  appealed  to  the  general  tenn. 
And  the  cause  was  heard  upon  such  appeal  and  the  exceptiona 
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W.  A.  BecLchy  for  the  plaintiff. 

A.  Binghamy  for  the  defendant. 

By  the  Courts  Hogeboov,  J.  Several  of  the  questions 
discussed  at  bar  seem  to  have  been  expressly  adjudicated 
either  in  this  court  or  the  court  of  appeals.  80  far  as  thej 
have  been  so^  they  must  be  deemed  at  rest,  and  not  open  to 
further  discussion.  There  must  be  a  period  when  discussion 
shall  cease,  and  decision  shall  be  practically  oonclusiye,  not 
merely  between  the  parties  to  the  particular  suit,  but  as  a 
precedent  and  a  rule  of  action  for  other  cases. 

The  case  of  Van  Renssdaer  v.  BaUy  (19  N.  T.  Bep.  100,) 
was  in  all  material  respects,  except  a  single  particular,  like 
the  present  case.  It  was  an  action  of  ejectment  for  non-pay- 
ment of  rent  upon  a  lease  or  grant  in  fee.  There  was,  as  in 
this  case,  a  covenant  for  the  payment  of  rent,  and  clauses  of 
distress  and  re-entry  in  default  thereof.  The  parties  in  that 
case,  as  in  this,  claimed  under  the  Van  Bensselaer  title.  The 
plaintiff  in  that  case  was  the  devisee  of  the  grantor,  and  the 
defendant  was  the  son  of  the  deceased  grantee^  having  entered 
into  possession  under  him.  In  this  ease  the  title  is  on  each 
side  one  remove  farther  from  the  original  parties,  but  the 
questions  are  similar,  to  wit,  whether  the  covenants  run  with 
the  land,  and  bind  the  successors  of  the  original  parties, 
taking  title  to  and  holding  under  the  original  instrument.  In 
each  case  rent  had  been  paid  during  the  lease — the  differmce, 
if  any,  being  in  favor  of  the  plaintiff  in  the  present  action, 
to  whom  rent  had  been  paid  in  part  by  the  present  defend- 
ant, which  was  not  so  in  the  reported  case.  The  very  same 
questions  now  made  and  discussed  were  presented  in  that 
case.  The  only  distinguishing  feature  that  I  am  able  to  dis- 
cover is  as  to  the  effect  of  the  law  of  1860  repealing  or  limit- 
ing the  former  statutes  extending  certain  remedies  to  the 
grantees  or  assignees  of  reversions.     {Laws  of  1860,  ok.  396.) 

In  the  reported  case  above  mentioned  it  was  among  other 
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things  held,  that  the  condition  of  re-entry,  in  default  of  the 
payment  of  rent  by  the  grantee,  his  heirs  and  assigns,  reserved 
and  payable  to  the  grantor  and  his  heirs  upon  a  conveyance 
in  fee,  was  a  lawful  condition;  that  it  made  the  estate 
granted,  an  estate  upon  condition ;  that  upon  a  breach  of 
this  condition,  the  grantor  and  his  heirs  might  re-enter ;  that 
this  doctrine  was  held  in  reported  cases  and  in  the  treatises 
of  elementary  writers  entitled  to  weight  as  authority,  and 
was  not  inconsistent  with  any  thing  contained  in  the  case  of 
Depeyster  v.  Michadj  (2  Sdden,  467.) 

It  was  further  held  that  these  reservations  of  annual  pay- 
ments for  the  land  or  its  use  were  essentially  rents  ;  notwith- 
standing there  was  no  reversion  remaining  in  the  grantor  in 
the  strict  feudal  sense,  and  consequently  no  right  of  distress 
at  the  common  law,  independent  of  the  express  right  con- 
ferred by  the  terms  of  the  conveyance ;  that  it  was  termed 
rent  by  the  early  and  authoritative  writers  on  this  subject, 
and  was  one  of  the  recognized  species  of  rent,  being  a  valid 
rent  charge;  that  it  was  a  rent  authorizing  at  the  common 
law  a  re-entry  where  such  right  was  given  in  the  instrument 
under  which  the  parties  held.  It  was  further  assumed  in 
that  case,  and  decided  in  a  previous  case  in  the  same  volume, 
(  Van  Benssdaer  v.  HaySy  19  N.  T.  Rep.  68,)  that  this  rent 
was  designed  by  the  original  parties  to  the  instrument  to 
be,  and  was  by  the  terms  of  the  conveyance  and  in  legal 
effect,  perpetual,  and  obligatory  upon  the  successors  of  the 
original  parties  who  held  and  claimed  under  the  original  con- 
veyance ;  that  taking  the  title  and  claiming  the  possession 
under  the  instrument  and  by  descent,  devise  or  assignment 
from  the  original  parties  thereto,  the  subsequent  parties  must 
take  the  same  with  the  burthens,  covenants,  conditions  and 
incidents  imposed  by  the  terms  of  the  conveyance  and  the 
agreement  of  the  parties,  so  long  as  they  were  not  inconsistent 
with  the  rules  of  law,  with  fhndamental  notions  of  right, 
and  with  elementary  principles  of  policy.  And  it  was  argued 
and  held  that  it  was  obviously  equitable  and  right  tliat  an 
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annual  rent,  which  was  palpably  a  portion  of  the  consider- 
ation for  the  purchase  and  perpetual  use  of  the  land,  should 
be  upheld  as  lawful  between  the  original  and  subsequent 
parties,  and  capable  of  being  enforced  and  secured  as  well  hj 
a  direct  proceeding  for  its  recovery,  as  by  the  collateral  reme- 
dy of  ejectment  upon  the  forfeiture  of  the  premises  by  a 
breach  of  the  covenants  and  conditions  in  the  conveyance. 

It  was  further  hdd  that  no  demand  of  rent  according  to 
the  strict  requirements  of  the  common  law  was  necessary  in 
such  a  case;  that  the  object  of  the  statute  mailing  the  ser- 
vice of  a  declaration  in  ejectment  to  stand  in  the  place  of  a 
demand  and  re-entry,  was  to  avoid  ^'  the  many  niceties  which 
attend  re-entries  at  common  law;''  and  that  the  notice  pro- 
vided for  in  the  third  section  of  the  act  of  1846,  (ch.  274,)  stood 
in  the  place  of  the  evidence  of  a  want  of  goods  upon  which 
to  distrain.  (See  also  Van  Benesdaer  v.  Snyder,  3  jETer- 
nan^  299.) 

The  references  abready  made  to  the  cases  in  19  N.  T.  Bep. 
68, 100,  which  were  cases,  in  one  or  the  other  of  which  all 
the  preceding  questions  seem  to  have  been  directly  involved, 
appear  to  dispose  of  all  the  points  raised  and  argued  at  bar, 
except  the  effect  of  the  act  of  the  l^;islature  passed  April  14, 
1860,  which  having  been  passed  after  the  decisions  above  re- 
ferred to  and  before  the  commencement  of  the  present  action, 
necessarily  could  not  receive  judicial  construction  in  that 
case,  but  meets  us  in  this,  as  a  matter  essential  for  decision. 
The  substance  of  that  act  is  that  the  previous  legislative  acts 
of  1805,  of  1813  and  of  1830,  conferring  upon  grantees  of 
demised  lands  and  rents  and  of  the  reversion  thereof,  and 
upon  the  heirs  and  assignees  of  the  lessor  and  grantees,  the 
same  remedies  by  entry,  action  or  otherwise,  for  the  non-per- 
formance of  any  agreement  or  the  recovery  of  any  rent,  as 
their  grantor  or  lessor  might  have  had  if  the  reversion  had 
remained  in  him,  and  extending  the  benefits  of  these  provis- 
ions to  grants  or  leases  in  fbe  reserving  rents,  as  well  as  to 
leases  for  life  and  for  years,  ^'shall  not  apply  to  deeds  of  con- 
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YBjahce  in  fee  made  before  the  9th  day  of  April,  1805,  nor 
to  BQch  deeds  hereafter  to  be  made/'  To  appreciate  and  de- 
termine the  applicability  and  effect  of  this  act  upon  the  present 
case  it  will  be  necessary  briefly  to  retrace  our  steps. 

This  action  is  brought,  not  by  the  grantor  or  his  heirs,  but 
by  the  assignee  of  the  devisee  of  the  grantor.  The  defendant 
claims  ^^  that  the  right  of  re*entry  for  condition  broken  is  a 
litigious  right  and  not  assignabla"  And  Mr.  Justice  Denio, 
in  the  case  already  so  freely  cited,  (19  N,  Y.  B^,  103,)  was 
of  opinion  (and  very  probably  the  court  concurred  with  him) 
that  ^'  no  one  but  the  grantor  or  his  heirs  could,  at  common 
law,  enter  for  the  breach  of  a  condition  subsequent;''  citing 
Litt.  see.  347;  Co.  Litt.  2146;  4  Kent's  Com.  127;  Nicollr. 
New  Tork  <md  Brie  B.  B.  Co.  (2  Kern.  121.)  He  proceed- 
ed  to  showthat  the  acts  of  1805,  of  1813  and  of  1830,  above 
referred  to,  and  claimed  to  be  repealed  by  the  act  of  1860, 
conferred  '^  upon  the  assignees  of  a  grantor  reserving  rent  the 
remedy  by  entry  for  the  non-payment  of  such  rent  predsdy 
as  the  grantor  himself  had  it  before  he  parted  with  the  right" 
(Page  105.) 

In  reference  to  this  act  of  1860  there  are  several  observa- 
tions which  seem  to  be  applicable.  1.  The  words  in  the  act 
in  question  are  not  that  the  previous  statutes  are  repealed,  <sr 
repealed  even  as  to  conveyances  before  1805  and  after  1860, 
but  that  those  statutes  shall  not  apply  to  such  conveyances, 
and  it  is  suggested  to  me  by  my  brother  Gould,  and  the  sug- 
gestion is  not  without  force,  that  there  is  a  material  difference 
in  the  description  of  the  conveyances  upon  which'  the  act  is 
designed  to  operate,  the  language  in  the  act  of  1860  being 
'^  deeds  of  conveyance  in  fee,"  and  in  the  former  acts  ^^  grants 
or  leases  in  fee  reserving  rents."  2.  I  doubt  if  the  legislature 
by  this  act  of  1860  intended  to  take  away  rights  already  vested 
or  acquired,  and  especially  such,  as  in  the  present  case,  which 
suits  had  been  already  brought  to  enforce.  The  right  had 
been  already  acquired,  and  according  to  the  decision  of  this 
oonrt  in  Van  Bensadaet  v.  SmUh,  (27  Barb.  152,)  the  1^ 
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ifllature  had  established  a  "  privity  of  contract"  between  the 
assignees  of  the  original  parties,  and  of  course  had  conferred 
the  rights  incident  to  such  a  relation;  and  it  had  established 
the  assignabilitj  of  the  lessor^s  interest,  and  of  the  remedies 
connected  with  its  maintenance  and  enforcement.  These 
were  important  rights  which  had  been  recognized  by  the  leg- 
islature and  acted  on  by  the  parties,  and  the  statute  now  un- 
der consideration  should  not  be  readily  construed  as  unsettling 
previously  acquired  rights.  (Dusk  v.  Van  Kleeck,  7  John. 
477.  Sayre  v.  Wisnerj  8  Wend.  661.  Wadworth  v.  Thorn- 
as,  7  Barb.  446.  Salters  v.  Tobias,  3  Paige,  338.  People 
V.  Supervisors  of  New  York,  2  Smith,  424  Ely  v.  HoUon, 
1  id.  595.  Qtiackenbush  v.  Dariks,  1  Denio,  128.  S.  C,  3  id. 
594;  1  Gomst.  129.)  In  Johnson  v.  Burrell,  (2  HUl,  239,) 
it  is  said  ''  it  is  a  general  rule  that  a  statute  affecting  rights 
and  liabilities  should  not  be  so  construed  as  to  act  upon  those 
already  existing.''  In  Woody.  Oakley,  (11  Paige,  4D3,)  it  is 
said  '^  Courts  of  justice  will  apply  new  statutes  only  to  fature 
cases  which  may  arise;  unless  there  is  something  in  the  nature 
of  the  new  provisions  adopted  by  the  legislature,  or  in  the 
language  of  such  new  statutes,  which  shows  that  they  were 
not  intended  to  have  a  retrospective  operation."  In  BerUy 
T.  Bampacher,  (5  Dutr,  183,)  it  is  said  that  no  enactment, 
however  positive  in  its  terms,  is  to  be  so  construed  as  to  inter- 
fere with  existing  contracts,  rights  of  action  or  stdts,  unless 
it  expressly  declares  that  intention.  There  will  be  scope  and 
verge  enough  for  the  operation  of  the  act  of  1860  if  it  is  lim- 
ited to  cases  of  rights  acquired  or  attempted  to  be  acquired 
under  conveyances  prior  to  1805  and  since  1860,  by  means 
of  assignments  or  transfers  made  or  executed  since  the  passage 
of  the  act  of  1860. 

3.  The  remedy  by  ejectment  is  but  a  mode  of  enforcing  the 
covenant  for  the  payment  of  the  rent,  or  for  taking  advantage 
of  the  breach  of  the  condition.  If,  as  is  maintained  in  very 
many  cases,  these  covenants,  with  their  incidental  remedies, 
nu  with  the  land^  then  they  are  essentially  and  in  effect  new 
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ooyenants  between  the  new  parties;  eepeciAlly  when  reoog- 
nized  and  treated  as  obligatory  by  the  payment  of  rent  in 
oonformity  with  their  requirements.  Independent,  therefore, 
of  any  of  these  statutes,  if  this  view  be  correct — if  they  bind 
the  land  and  are  obligatory  upon  the  subsequent  and  (so  to 
speak)  derivatiye  parties — there  is  no  occasion  for  resorting 
to  these  statutes  for  aliment  to  support  the  present  action. 
( WaUs  y.  Coffin^  U  John.  495.  Lush  y.  Druse,  4  Wend. 
313.  Van  BeMsdaer  y.  Bradley ,  3  DeniOy  135.  Van  Bens- 
selaer  y.  Jones,  5  id,  449.  Van  Bensselaer  y.  Chdlup,  Id. 
464  Van  Bensselaer  y.  Roberts,  Id,  470.  Van  Rensselaer 
y.  Jewetty  2  Comst.  135.  Same  y.  Same,  5  Denio,  121.  Van 
Rensselaer  y.  Hayes,  Id,  477.  Van  Rensselaer  y.  Snyder j 
3  Kern,  299.) 

4  It  is  obseryable  that  by  the  act  of  1860  only  section  25 
of  chapter  1,  title  4,  part  2  of  the  reyised  statutes  is  repealed 
or  limited;  leaying  the  leading  and  important  section,  §  23, 
to  stand.  (3  R.  S.  37,  5th  ed.)  Section  25  is  substantially 
and  only  the  act  of  1805;  it  was  professedly  only  a  dedara- 
tory  act,  and  passed  to  remove  doubts  as  to  the  applicability 
of  the  preyious  act  to  grants  and  leases  in  fee.  The  yery 
passage  of  the  act  implies  a  legislatiye  opinion  that  the  pre- 
yious act  was  broad  enough,  when  construed  according  to  its 
spirit  and  intent,  to  reach  grants  and  leases  in  fee,  and  that 
the  later  act  of  1806  was  enacted  for  more  abundant  caution. 
And  the  scope  of  the  opinions  both  in  this  court  and  in  the 
court  of  appeals,  on  these  remedial  or  enabling  acts,  leads  to 
the  conclusion  that  the  remedy  by  entry  and  ejectment  for 
conditions  broken,  was  granted  to  assignees  of  the  lessor  un- 
der grants  or  leases  in  fee,  independent  of  the  act  of  1805. 
{See  Judge  Oould's  opinion  in  Van  Rensselaer  y.  Smith,  27 
Barb,  151-153 ;  Judge  Wrighfs  opinion  in  the  same  case, 
p.  170-173;  Judge  Denio's  opinion  in  Van  Rensselaer  y. 
Hays,  19  N.  T,  R.  82-84,  and  92-94;  and  his  opinion  in 
Van  Rensselaer  y.  BaU,  Id,  103-105.) 

5.  It  appears  to  me  also,  notwithstanding  the  doubt  ex- 
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pressed  by  Judge  DeniOi  in  Van  Bensseltier  y.  BaU^  (19 
N.  T.  Bep.  104,)  that  the  proTisions  of  the  code  (§  111)  cover 
this  ease,  and  authorize  this  action  to  be  brought  in  the  name 
of  the  present  plaintiff  It  may  be  admitted  that  a  mere 
right  of  entry  is  not  assignable  so  as  to  authoriEO  an  action 
by  the  assignee  in  his  own  name;  but  while  the  acts  of  1805, 
1813  and  1830  were  still  in  force,  and  before  the  act  of  1860 
was  passed,  the  plaintiff  lawfully  acquired  the  rights  and 
remedies  of  the  original  lessor  for  non-payment  of  rent  and 
breach  of  conditions.  Those  rights  were  not  taken  away  by 
the  act  of  1860,  and  the  code  requiring  all  actions  to  be 
brought  in  the  name  of  the  real  party  in  interest,  this  action 
(if  maintainable  at  all)  was  rightfully  brought  in  the  name 
of  the  present  plaintiff,  and  could  be  brought  in  the  name  of 
no  other  person. 

I  have  thus  endeavored  to  discuss  or  dispose  of  all  the  ma- 
terial questions  raised  by  the  defendant,  in  this  case.  There 
are  one  or  two,  however,  perhaps  not  directly  cov^ed  by  what 
has  beetk  said. 

It  is  said  that  the  plaintiff  failed  to  prove  any  assignment 
or  transfer  of  the  rents  to  himself,  inasmuch  as  the  devise  of 
Stephen  to  William  P.  Van  Rensselaer  merely  passed  real 
estate  which  had  a  descriptive  location.  On  looking  at  it, 
however,  it  is  seen  to  be  a  devise  of  tenements  and  heredita- 
ments^ as  well  as  of  lands;  which  clearly  would  embrace  rents. 
The  language  '^  situate  in  the  manor  of  Bensselaerwyck  on 
the  east  side  of  Hudson's  river/'  means  more  particularly 
that  the  lands  are  there  situated,  but  is  not  inapplicable  or 
inappropriate  to  rents  arising  out  of  those  landsi  In  addition 
to  this,  the  rentSj  issues  and  profits  of  his  real  estate  there — ' 
which  would  include  all  his  interest  in  real  estate  of  any  de- 
scription there — are  also  expressly  devised  to  William  P.  Van 
Bensselaer.    This  objection  is  not  well  taken. 

Again;  it  is  said  that  the  deed  of  W.  P.  Van  Bensselaer 
to  his  assignees  in  trust  for  his  creditors  did  not  pass  the  cov- 
enants, conditions  or  right  of  re-entry  contained  in  the  grant 


460  OASES  IK  THE  SUPREME  COUBT. 

Main  «.  Green. 

in  fee  under  consideration.  Though  covenants,  conditions 
and  rights  of  re-entry  were  not  expressly  named  in  the  deed^ 
.  I  think  they  were  sufficiently  covered  by  the  expressions  used* 
It  was  a  deed  of  all  that  real  estate  in  the  town  in  question, 
and  all  leases  (which  I  think  would  carry  the  contents  of 
the  leases  and  the  rights  and  remedies  therein  reserved)  and 
reserDations  and  rents  thereof  issuing  therefrom,  together 
with  all  debts  dwe  for  rents  of  lands  in  said  town. 

Again;  it  is  said  that  the  rents  were  not  apportionable. 
I  think  they  were;  but  if  not,  rent  woiQd  neverthdess  be  due, 
and  ejectment  would  lie  for  its  non-payment,  and  would  lie 
i^ainst  the  defendant  as  occupant  of  the  land.  I  do  not  see 
that  he  could  object  that  the  i;ecovery  was  not  for  the  whole 
tract  embraced  in  the  lease,  or  for  land  not  in  his  possession. 
This  objection  is  not  available. 

And  lastly,  it  is  said  that  the  defendant  having  given  a 
mortgage  of  the  land  (though  the  same  was  not  yet  due)  he 
was  not  the  owner  of  the  land  or  of  the  legal  estate  therein, 
but  of  the  equity  of  redemption  merely,  when  the  notice  was 
served  on  him,  and  therefore  was  not  the  assignee  of  the  land. 

By  our  law  he  was  the  ovmer  of  the  land,  and  the  mortgagee 
had  only  the  equitable  title.  {Astor  v.  Miller,  2  PaigCj  77. 
Morris  v.  Mowatt,  Id.  586.  Gardner  v.  Heartty  3  Denio, 
232.  Waring  v.  Smythy  2  Barb.  Gh.  135.  Galkins  v.  Coflfc- 
in«,  3  Barb.  305.  Bryan  v.  ButtSy  27  id.  605.)  He  was 
also  the  occupant  of  the  land.  He  was  the  assignee  of  the 
original  lessee — liable  for  the  rent  (which  the  mortgagee  was 
not) — and  recognizing  such  liability  had  paid  a  part  of  the 
rent.  I  think  he  was  the  proper  person  upon  whom  service 
of  the  notice  was  to  be  made,  under  the  act  of  May  13, 1846. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

[Albaht  Gbnbbal  TbbKi  September  8, 1860.    Oauldf  EogAoom  and  P§dh 
Kam^  Justices.] 
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Where  in  coveoant  for  rent  dae  npon  a  lease  in  fee,  againsMiw  JHMKfffi 
Joint  occupants  of  the  premises,  there  is  proof  of  a  Joint  occa|i|OC7  by  them, 
and  of  an  acknowledgment  by  both  that  they  occupied  under 
this  18  sufficient  prima  facie  evidence  that  they  held  as  assignees. 

The  assignee  of  a  part  of  the  premises  embraced  In  a  lease  in  fee,  is  liable 
for  his  proportionate  part  of  the  rent  reserved,  where  the  evidence  does 
not  show  who  the  other  owners  of  the  demised  premises,  if  any,  are,  and 
there  is  reason  to  conclude  that  the  portion  of  the  premises  occupied  by  the 
defendants  devolved  upon  them  by  operation  of  law. 

The  utmost  effect  of  the  act  of  April  14, 1860,  (Laws  of  1800,  eh.  896,)  is  to 
limit  the  application  of  the  act  of  1805  to  deeds  executed  between  1806 
and  1860.  It  was  not  the  intention  of  the  legislature  that  the  act  of  1860 
should  apply  to  rights  acquired  and  vested  before  its  passage ;  especially 
where  suits  to  enforce  those  rights  'had  been  commenced  previous  to  the 
passage  of  that  act 

Independent  of  the  act  of  1806  or  its  subsequent  re-enactments,  the  assignee  of 
the  grantor  in  a  lease  in  fee  may,  under  the  provision  of  the  code  of  pro- 
cedure abolishing  the  distinction  between  legal  and  equitable  remedies  and 
requiring  all  actions  to  be  brought  in  the  name  of  the  real  party  in  interest, 
maintain  an  action  against  an  assignee  of  the  lessee  for  the  recovery  of  rent. 

THE  plaintiff  set  forth,  in  his  complaint,  a  conveyance  in 
fee  reserving  rent,  with  covenants  on  the  part  of  the 
grantee,  his  heirs  and  assigns,  to  pay  said  rent  to  the  grantor, 
his  heirs  and  assigns,  and  containing  also  clauses  of  distress 
kai  re-^ntry  in  default  of  payment.  The  conveyance  was 
substantially  like  that  contained  in  Van  JRensaelaer  v.  HaySy 
(19  N.  Y.  Rep.  68.)  The  complaint  among  other  things  al- 
leged that  Stephen  Van  Bensselaer,  in  1797,  sold  and  con- 
veyed in  fee  to  Josiah  Granger  a  certain  farm  in  Berlin  in 
the  county  of  Bensselaer,  and  that  Granger  covenanted  to 
pay  therefor,  as  rent,  annually,  fourteen  and  eight-tenths 
bushels  of  wheat.  That  in  1865  this  same  estate  in  fee, 
which  had  been  purchased  by  and  conveyed  to  Granger,  was 
assigned  to  the  defendant,  in  a  part  of  the  premises.  That 
the  plaintiff  became  assignee  of  the  covenants  and  of  all  the 
interest  of  the  grantor,  in  1853.  Upon  that  state  of  facts 
the  plaintiff  claimed  that  the  defendants  were  liable  to  pay 
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him  fipom  1843  to  1869,  a  part  of  the  wheat  so  coyenanted  to 
be  paid  by  Granger,  and  for  the  purpose  of  compelling  such 
payment  brooght  this  action. 

Upon  the  trial  the  plaintiff  proved  the  sale  a^d  convey- 
ance to  Granger,  as  alleged.    To  prove  that  the  plaintiff  was 
the  assignee  of  the  covenants,  he  offered  the  will  of  the  grantor, 
Stephen  Van  Bensselaer,  deceased.    By  that  will  it  appeared 
that  the  testator  had  devised  all  his  lands,  tenements  and 
real  estate,  in  Bensselaer  county,  to  his  son  William  P.  Van 
Bensselaer,  together  with  the  appurtenances,  rents,  issues 
and  profits  thereof.    The  plaintiff  also  offered  in  evidence  a 
deed  from  William  P.  Yan  Bensselaer  to  White  and  others, 
in  trust  for  the  benefit  of  creditors,  which  purported  to  con* 
vey  all  the  real  estate  of  the  grantor  within  certain  towns,  in- 
cluding Berlin,  and  all  leases,  reservations  and  rents  thereof, 
issuing  therefix>m,  together  with  all  debts  due  for  rents  of 
land  in  said  towns.    The  will  and  the  4eed  were  both  ob- 
jected to  by  the  defendants,  upon  the  ground  that  they  did 
not  pass  the  causes  of  action  counted  upon  in  the  complaint 
The  objection  was  oveiruled  and  the  defendants  excepted. 
The  plaintiff  himself  testified  that  the  defendants  occupied 
68  acres,  and  had  done  so  since  1843 ;  that  Bobert  Davis  oo« 
cupied  that  portion  before  that  time ;  that  Nancy  Davis  was 
on  there  as  the  widow  of  Bobert  Davis  ;  and  that  each  had 
told  him  that  they  held  the  68  acres  under  the  lease,  and 
that  $249.60  was  the  proportionate  amount  of  rent  and  in- 
terest due  on  the  68  acres.    Upon  this  state  of  fetcts  the 
plaintiff  claimed  to  recover  $249.60  as  the  proportionate 
amount  upon  68  acres.    The  defendant  moved  for  a  dismissal 
of  the  complaint  against  Nancy  Davis,  as  she  occupied  only 
as  widow.    Motion  denied,  and  the  defendant  excepted.    The 
defendant  moved  for  a  nonsuit,  on  the  following  grounds: 

1.  The  deed  was  a  deed  of  assignment,  leaving  no  reversion 
in  the  grantor ;  the  relation  of  landlord  and  tenant  was  not 
created,  and  there  was  no  privity  of  estate  or  of  contract. 

2.  The  plaintiff  had  no  interest  la  the  estate,  rents  or  cove- 
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nantfl.  3.  The  devise  to  W<  P.  Van  BenBselaer  was  insuffident 
to  pass  them.  4.  As  also  was  the  deed  of  W.  P.  Van  Rens- 
selaer to  his  assignees.  5.  The  payments  claimed  were  not 
a  rent  service,  and  as  a  rent  charge  were  not  apportionaUe. 
6.  The  defendants  are  owners  of  the  land,  and  not  the  ten- 
ants of  the  plaintiff  7.  The  law  of  April  14,  I860,  shows 
that  the  act  of  1805  and  its  subsequent  re-enactments  do  not 
apply  to  the  present  deed.  Motion  for  nonsuit  denied,  and 
the  defendant  excepted.  The  court  instructed  the  jury  to 
find  a  verdict  for  the  plaintiff  for  $249.60,  to  which  the  de- 
fendants excepted.  The  jury  found  a  verdict  accordingly,  on 
which  judgment  was  entered,  and  the  defendants  appealed 
therefrom. 

A.  Bingham  J  for  the  appellants. 

W.  A.  Beach y  for  the  plaintiff.   ^ 

By  the  Court,  Qogepoom,  J.  The  questions  arising  in 
this  case  are  most  of  them  similar  to  those  in  the  case  of 
Main  y,  Oreen,  just  disposed  of.  (a)  So  far  as  they  are  so, 
th^y  require  no  further  remark.  The  only  points  of  differ- 
ence seem  to  be :  1.  That  this  is  an  action  of  covenant  te 
recover  the  rent,  and  not  ejectment  to  recover  the  premises. 
2,  That  the  defendant  Nancy  Davis  is  claimed  to  have  been 
ia  possession  only  as  widow,  and  not  as  a  joint  occupant 
with  Asft  C«  Davis.  3.  That  the  annual  payments  (of  rent) 
if  }iable  to  be  made  at  all,  were  a  rent  charge,  and  therefore 
not  apportionable.  4.  That  the  act  of  1860  having  declared 
the  act  of  1805  and  its  subsequent  re-enactments  not  to  be 
applicable  to  conveyances  made  before  1805,  leaves  no  ground 
upon  which  the  plaintiff  can  recover. 

To  avoid  confusion  it  will  be  convenient  to  consider  these 
points  in  the  order  above  stated. 

L  The  first  point  made  by  the  defendants  is  that  the  deed 

(a)  Ante,  p.  448. 
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from  Van  Bensselaer  to  Granger,  of  January  21, 1797,  is  a 
deed  of  assignment,  and  not  of  lease  or  subinfeudation,  leav- 
ing no  reversion  in  the  grantor,  and  did  not  create  the  rela* 
tions  of  landlord  and  tenant,  and  there  being  neither  privity 
of  estate,  nor  privity  of  contract  between  the  plaintiff  and 
the  defendants,  the  defendants  are  not  liable. 

These  objections  are  aU  disposed  of  by  the  decision  of  the 
court  of  appeals  in  Van  Renaaelaer  v.  Hays^  (19  N.  T.  Bep, 
68.)  In  that  case  the  action  was  covenant,  to  recover  rent 
upon  a  conveyance  in  fee  by  the  devisee  of  the  lessor  against 
the  assignee  of  the  lessee  of  part  of  the  premises.  The  in- 
strument upon  which  the  right  to  recover  was  based,  was  in 
all  material  respects  like  the  one  under  consideration.  The 
questions  presented  were  substantially  similar,  and  the  court 
of  appeals  held  the  plaintiff  entitled  to  recover.  They  held 
1.  That  it  was  the  manifest  design  of  the  parties  to  the  instru- 
ment to  create  relations  which  should  exist  in  perpetuity  and 
to  impose  the  obligation  to  pay  the  rent  and  confer  the  right 
to  receive  the  rent  upon  the  heirs  and  assigns  of  the  original 
parties;  and  that  it  was  the  object  of  the  legislative  act  of 
1805  to  recognize  the  long  existence  and  validity  of  such  re- 
lations, and  to  make  the  grants  available  according  to  the 
intention  of  the  parties.  {Id.  71.)  2.  That  while  under 
such  an  instrument  there  was  no  reversion  in  the  grantor  in 
the  sense  of  the  law  of  tenures,  and  therefore  no  right  of  dis- 
tress at  common  law,  yet  the  right  of  distress  and  re-entry 
being  conferred  by  the  terms  of  the  deed,  the  rent  was  a  valid 
rent  charge  and  available  to  the  grantor  by  means  of  the 
clause  of  distress.  {Id,  76,  77.)  3.  That  this  rent,  though 
not  strictly  an  estate  in  the  land,  was  nevertheless  a  here- 
ditament and  descendible  to  the  heirs  of  the  grantor.  (Id, 
77  to  79.)  4.  That  while  some  English  cases,  and  the  au- 
thority of  Sir  Edward  Sugden,  led  to  the  conclusion  that  the 
covenant  to  pay  the  rent,  in  an  instrument  of  this  character, 
was  a  covenant  annexed  to  the  thing  granted,  and  ran  with 
the  rent  in  the  hands  of  an  assignee,  the  rent  chaigo  being 


ALBANY— SEPTEMBER,  IMO.  4Q5 

an  incorporeal  hereditament  issoing  out  of  the  land  and  the 
land  being  bonnd  by  it,  nevertheless  doubt  was  throim  upon 
the  correctness  of  that  proposition  as  being  the  law  of  this 
state  by  the  case  of  Devisees  of  Van  Rensselaer  v.  Eocecutors 
of  FlatneVy  (2  John.  Gas.  26.)  But  this  being  the  state  of 
things,  the  statute  of  1805  was  passed,  giving  to  grantees 
of  lands  and  rents  and  the  reversion  thereof  and  the  assig- 
nees of  the  lessor,  in  grants  or  leases  in  fee  reserving  rents, 
as  had  been  before  done  in  leases  for  life  or  years,  the  same 
remedies  by  entry y  actiony  distress  or  otherwise,  for  the  non- 
performance of  any  agreement  in  the  lease  or  grant,  or  the 
recovery  of  any  rent,  or  for  the  doing  of  any  act  of  forfeit- 
ure, as  their  grantor  or  lessor  had  or  might  have  had  if  the 
reversion  had  remained  in  him ;  that  the  act  was  constitu- 
tional, and  the  legislature  had  a  right  to  consider  the  interest 
of  a  grantor  in  fee  reserving  rent  as  a  reversionj  pro  hoc 
vice,  if  it  thought  proper  to  do  so;  and  that  as  a  result  of 
this  legislation,  whether  it  would  have  been  so  at  coimnon 
law  or  not,  the  devisee  of  Van  Bensselaer  (and  by  consequence 
any  other  assignee  of  the  lessor)  had  a  right  to  sue  any 
one  upon  whom  that  covenant  was  binding.  (Id.  79  to  86.) 
5.  That  it  was  a  debated  question  in  the  English  courts  whether 
an  assignee  of  the  grantee  in  such  an  instrument  was  liable 
upon  the  covenants  in  the  deed,  and  it  was  the  conclusion  of 
Sir  Edward  Sugden,  upon  a  review  of  the  English  cases,  that 
he  was;  that  the  argument  of  the  defendant  that  such 
covenants  cannot  by  any  form  of  stipulation  in  the  deed  be 
made  to  run  with  the  land,  except  there  be  a  reversion  in  the 
covenantee,  does  not  rest  upon  any  sound  reason ;  that  there 
exists  a  certain  kind  of  privity  between  the  parties;  that  the 
second  section  of  the  '^  act  to  enable  the  grantees  of  rever- 
sions to  take  advantage  of  the  conditions  to  be  performed  by 
the  lessees,''  taken  in  connection  with  the  act  of  1805, ''  es- 
tablishes a  privity  of  contract  between  those  holding  a  de- 
rivative title  under  both  grantors  and  graatees,  and  the 
Vol.  XXXII.  30 
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intention  of  the  legislature,  apparently,  was  to  place  the 
assignees  of  both  parties  upon  grants  in  fee  where  a  rent  was 
reserved,  upon  the  same  footing  which  was  occupied  by  the 
assignees  of  the  parties  to  a  lease  for  life  or  years  under  the 
statute  of  Henry  8th,  and  the  re-enactment  of  it  in  this 
country."  That  the  course  of  adjudication  in  this  state  for 
a  long  series  of  years  assumed  and  established  the  liability  of 
assignees  of  the  grantee,  upon  grants  or  leases  of  this  descrip- 
tion, for  the  rent  accruing  after  the  assignment,  and  "neces- 
sarily affirmed  that  these  covenants,  as  to  their  burden,  ran 
with  the  estate  of  the  grantee  in  the  land ;  as  those  referred 
to  under  the  preceding  head  determined  that  their  benefit 
accompanied  the  estate  of  the  grantor  in  the  rents."  That 
these  decisions  accorded  with  the  expressed  intent  of  the 
parties  to  the  conveyance,  and  established  a  rule  of  property 
from  which  it  would  now  be  unsafe  and  improper  to  depart. 
They  therefore  held  that  the  defendant,  as  the  assignee  of 
the  lessee  of  a  portion  of  the  land  granted,  was  liable  in  this 
action  for  a  breach  of  the  covenants.     {Id.  86  to  94.) 

I  have  quoted  thus  freely  from  the  substance  and  in  many 
instances  from  the  language  of  the  opinion  of  the  court  in 
the  case  above  referred  to,  for  the  purpose  of  showing  that 
all  the  more  material  questions  presented  on  this  argument 
were  expressly  disposed  of  and  necessarily  decided  in  the 
case  of  Van  Rensselaer  v.  Hays;  and  with  the  view  of 
grouping  together  in  a  somewhat  more  compact  form  the 
conclusions  and  some  of  the  reasons  of  the  court  in  that  case. 

These  questions  cannot  be  regarded  as  any  longer  open  to 
discussion  in  this  court.  They  have  been  settled  by  a  superior 
tribunal,  and  must  form  the  mle  of  action  for  us  It  would 
be  fruitless — perhaps  indecorous — to  examine  at  length  the 
reasons  upon  which  they  are  founded.  It  is  sufficient  to  say 
that  the  questions  are  learnedly  and  ably  discussed,  and  that 
the  conclusions  arrived  at  commanded  the  concurrence  of  all 
the  judges  who  took  part  in  the  decision  of  the  case. 

2.  It  is  urged  that  the  defendant  Nancy  Davis  was  entitled 
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to  judgment,  and  not  liable  to  the  plaintiff,  not  being  an  as- 
signee of  the  lessee. 

But  the  uncontradicted  proof  is  of  a  joint  occupancy  by 
the  defendants,  and  an  acknowledgment  by  both  that  they 
occupied  under  the  lease.  This  is  sufEcient  prima  facie  evi- 
dence that  they  held  as  assignees.  (Quackenbosa  v.  Clarke, 
12  Wend,  555.  Acker  v.  Witherell,  4  Hilly  112.  Lush  v. 
Druse,  4  Wend.  318.     Armstrong  v.  Wheeler y  9  Cowen,  88.) 

3.  It  is  objected  that  the  rents  are  not  apportionable,  being 
a  rent  charge,  and  that  therefore  the  plaintiff  cannot  recover. 
The  court  of  appeals  has  decided,  in  the  very  recent  case  of 
Van  Rensselaer  v.  Ohadwicky  (MS.  September  Term  I860,) 
that  as  a  general  rule  rent  charges  are  not  apportionable. 
But  that  case  also  recognizes  a  well  established  exception  to 
the  general  rule,  to  wit,  that  when  the  division  of  the  land 
into  parcels  occurs  by  operation  of  law,  and  not  by  the  act  or 
release  of  the  parties,  an  apportionment  tabes  place.  It  is 
not  unfair  to  conclude  in  this  case  that  the  portion' of  land 
occupied  by  the  defendants  in  this  case  devolved  upon  them 
by  the  death  of  Robert  Davis,  the  father  of  Asa  C.  Davis,  and 
the  proprietor  of  the  entire  tract,  or  of  that  portion  occu- 
pied by  the  defendants  as  their  proper  proportion  of  the 
estate  of  the  deceased.  But  assume  that  an  apportionment 
cannot  legally  be  made,  does  it  prevent  the  plaintiff's  re- 
covery ;  or  would  not  the  consequence  rather  be  in  the  pres- 
ent state  of  the  proof,  that  the  defendants  would  be  liable 
for  the  whole  rent  ?  The  evidence  does  not  show  who  the 
other  owners,  if  any,  are ;  and  there  is  therefore  no  reason 
for  dismissing  the  complaint  upon  that  ground.  And  it  cer- 
tainly is  not  apparent  why  the  defendants  are  not  liable  for 
the  rent — at  least  in  part — and  if  not  capable  of  division, 
then  for  the  whole.  In  the  case  of  Van  Benssdaer  v.  Hays, 
(19  N,  T.  Rep.  68,  99)  the  defendant  was  held  liable  as  as- 
signee of  a  part  of  the  premises ;  although  this  question  of 
apportionment  was  not  discussed  in  the  opinion  of  the  court 
and  possibly  may  not  have  been  presented  on  the  points. 


468  OASES  IN  THE  SUFBEME  GOUBT. 

Main  v  Davis. 

The  general  doctrine  that  rents  in  similar  leases  are  appor- 
tionable  has  been  held  in  several  adjudicated  cases.  (  Van 
Benseelaer  v.  Bradley^  3  DeniOy  140.  Van  Rensadaer  v. 
Gallup,  5  id.  454.  Van  JBenasslaer  v.  Chadwick,  24  Bath. 
334.  Astor  v.  Miller ^  2  Paige,  78.  Fa»  Bensaelaer  v. 
t7<me«y  Id  643.) 

4.  The  effect  of  the  act  of  1860  (Laws  of  I860,  ch.  396) 
npon  the  right  to  bring  the  action  remains  to  be  considered. 
The  utmost  effect  of  that  act  is  to  limit  the  application  of 
the  act  of  1805  to  deeds  executed  between  1805  and  1860. 

1  have  discussed  its  bearing  and  operation  upon  these  grants 
or  leases  in  fee  in  the  case  of  Main  v.  Green,  and  the  re- 
marks there  made  are  applicable  to  this  case.  I  endeavored 
among  other  things  to  show,  independent  of  the  phraseology 
of  the  act,  which  left  it  doubtful  whether  it  was  applicable 
to  grants  or  leases  in  fee  reserving  rents,  that  it  was  not 
probable  that  the  legislature  designed  the  act  to  apply  to 
rights  acquired  and  vested  before  its  passage ;  and  if  the 
court  of  appeals  is  right  in  supposing  that  the  legislature  by 
the  act  of  1805  virtually  established  a  reversion  as  the  interest 
of  the  grantor  in  a  grant  in  fee  reserving  rent,  (p.  83),  and 
a  privity  of  contract  between  those  holding  a  derivative 
title  under  both  grantors  and  grantees,  (p.  92,)  I  apprehend 
it  was  impossible  for  the  legislature,  by  what  they  have  done 
in  the  act  of  1860,  to  overthrow  that  relation,  or  the  rights 
which  have  grown  up  under  it ;  especially  in  cases  like  this, 
where  suits  were  commenced  before  the  passage  of  the  act 
(Palmer  v.  Gonly,  4  Denio,  374;  S.  C.  2  Comst.  182.  Brad- 
street  v.  Clarke,  4  Wend.  211.  Aymer  v.  Gault,  2  Paige, 
284.)  At  least  it  is  so  improbable  that  they  intended  to  do 
60  that  we  are  bound  to  assume  the  contrary,  until  more  ex- 
plicit evidence  of  such  intent  is  supplied.  (Jarvis  v.  Jarvis, 
3  Edw.  462.  Wadstvorth  v.  Thomas,  7  Barb.  445.  Salters 
V.  Tobias,  3  Paige,  338.  Berley  v.  Rampa^her,  5  Duer, 
183.     Wood  V.  Oakley,  11  Paige,  400.    Johnson  v.  BurrtJl, 

2  HiU,  238.)    However  that  may  be,  I  do  not  see  that  the 
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plaintiff  is  dependent  npon  the  act  of  1805  or  its  Bn1>8equent 
re-enactments^  for  the  maintenance  of  the  action.  The  case 
of  Van  Bensselaer  r.  Hays,  before  cited,  holds,  that  at  all 
events  the  parties  bound  to  pay  the  rents  were  liable,  inde- 
pendently of  the  statute,  to  an  action  at  the  suit  of  the 
original  grantor  and  his  heirs;  that  in  equity  they  were  trans- 
ferable, and  transferred  to  the  subsequent  owners  of  the 
rents,  and  that  the  code  of  procedure  by  abolishing  the  dis- 
tinction between  legal  and  equitable  remedies  and  requiring 
all  actions  to  be  brought  in  the  name  of  the  real  party  in 
interest,  conferred  upon  the  plaintiff  the  necessary  legal  ca- 
pacity to  institute  the  action.     (19  N.  F.  Sep.  85.) 

The  course  of  legal  adjudication  seems  to  have  left  no 
ground  upon  which  the  defendant  can  securely  stand,  and  the 
result  is  that  the  judgment  of  the  circuit  court  must  be 
affirmed. 

[Albany  Gbtbbal  Tbbx,  September  8, 1860.    Chutdf  HogAoom  and  Paeit- 
kam,  Jnstioes.] 
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Where  the  execation  of  a  deed  is  duly  prored,  and  it  is  read  in  eridenoe,  on 
the  trial,  without  objection,  it  is  too  late  to  object,  at  the  close  of  the  case, 
that  the  plaintiff  has  not  shown  a  ddivery,    Exeoation  todndes  deliTery. 

Proof  of  payment  of  rent,  npon  a  lease  in  fee,  by  the  immediate  grantor  of 
the  occupant,  sufficiently  establishes  the  existence  and  Talidity  of  the  in* 
stmment,  as  against  the  tenant  in  possession;  especially  when  taken  in 
conection  with  the  giving  of  a  mortgage  upon  the  demised  premises,  by  the 
latter  to  his  grantor,  which  secures  the  repayment  of  any  rent  the  mortagee 
may  pay  to  the  original  lessor. 

Such  mortgage  is  proper  eridence,  in  an  action  against  the  mortgagor  for  rent, 
as  proof  of  his  cltAm  and  title  to  the  premises ;  of  his  deriTatire  title  under 
his  immediate  grantor ;  as  some  eridence  of  the  quantity  of  land ;  and  ai 
some  evidence  of  the  recognition  of  the  plaintiff's  title  and  rent 

Where  it  is  shown  that  the  defendant  is  in  possession  of  the  demised  premises ; 
that  he  took  title  from  one  who  was  in  under  the  plaintiff;  and  that  he  has 
mortgaged  the  land  in  an  instrument  which  recognised  the  original  lessor's 
rent,  this  is  sufficient  proof  of  his  being  the  assignee  of  the  lessee. 
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THE  plaintiff  edleges  in  his  complaint  that  on  the  22d  day 
of  September,  1792,  Stephen  Van  Rensselaer  granted, 
bargained,  sold,  remised,  released  and  confirmed  to  one 
Timothy  Cooper  a  certain  farm  of  about  176  acres  of  land 
in  Berne,  Albany  county.  That  the  said  Cooper  cove- 
nanted for  himself,  his  heirs  and  assigns,  to  deliver  to  the 
grantor  thirty  skipples  of  wheat  and  four  fat  fowls,  and  to 
perform  one  day's  service  with  carriage  and  horses  for  his 
vendor  annually.  The  plaintiff  claims  to  be  the  assignee  of 
the  covenants  of  the  purchaser  under  that  deed,  and  alleges 
that  the  defendant  was  a  subsequent  purchaser  and  owner  of 
the  same  land  and  of  all  the  interest  of  the  original  lessee  or 
grantee,  and  after  becoming  such  purchaser,  and  while  owner 
under  such  purchase,  the  defendant  became  liable  to  fulfill 
and  perform  the  covenants  of  Cooper,  the  former  purchaser 
and  owner.  To  prove  the  sale  to  Cooper,  and  Cooper's  cov- 
enants, the  plaintiff  offered  in  evidence  a  deed  in  fee  signed 
by  Van  Rensselaer  and  Cooper  of  the  date  of  September  22, 
1792,  reserving  rent,  containing  the  usual  covenants  on  the 
part  of  the  grantee  and  his  assigns  to  pay  the  rent  and  perform 
the  covenants,  and  clauses  of  distress  and  re-entry  in  default  of 
payment  of  the  rent.  The  deed  was  read  in  evidence  without 
objection,  but  was  subsequently  proved  to  have  always  been 
in  the  possession  of  the  plaintiff  and  his  testator,  since  1832, 
McPherson,  the  defendant's  grantor  having  made  payments 
of  rent  thereon.  The  plaintiff  then  offered  in  evidence  the 
record  of  a  mortgage  made  by  the  defendant  to  John 
McPherson,  of  the  date  of  April  30,  1844,  whereby  the  de- 
fendant mortgaged  all  his  interest  in  the  premises  to  McPher- 
son, and  among  other  things  to  secure  any  patroon's  rent 
McPherson  might  pay.  The  plaintiff  then  offered  in  evi- 
dence the  will  of  S.  Van  Rensselaer  deceased,  showing  that 
the  testator  devised  to  the  plaintiff  all  his  real  estate,  lands, 
tenements  and  hereditaments  situate  in  the  manor  of  Rens- 
selaerwyck,  on  the  west  side  of  Hudson  river,  with  the  rents, 
issues  and  profits  thereof 
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The  defendant  moved  for  a  nonsuit  on  these  grounds: 
1.  The  deed  was  one  of  assignment,  leaving  no  reversion  in 
the  grantor,  creating  no  relation  of  landlord  and  tenant  nor 
any  privity  of  contract  or  estate.  2.  The  rents  were  not 
rent  service  and  the  covenants  did  not  run  with  the  land. 
3,  The  plaintiflF  is  not  the  owner  of  the  covenants.  They 
were  mere  choses  in  action,  and  did  not  pass  by  the  devise, 
which  was  of  real  estate  only.  4.  The  plaintiff  has  failed 
to  show  a  delivery  of  the  deed  whereon  he  seeks  to  recover. 
5.  This  is  not  rent  service.  Whether  it  be  a  rent  charge  or 
a  rent  seek,  it  is  not  apportionable.  6.  Covenants  run  with 
the  land  only  when  the  relation  of  landlord  and  tenant  exists, 
and  where  there  are  two  estates,  with  one  of  which  the  cov- 
enant runs  as  a  benefit,  and  with  the  other  as  a  burden. 
Hence  there  is  no  estate  in  the  plaintiff.  7.  The  le^l  estate 
ivhs  not  in  the  defendant  but  in  McPherson,  when  the  al- 
leged covenants  are  claimed  to  have  accrued,  and  the  defend- 
ant, as  owner  of  the  equity  of  redemption  under  the  mortgage, 
is  not  liable.  8.  There  is  no  evidence  of  title  in  the  defend- 
ant when  the  alleged  covenants  are  claimed  to  have  accrued. 
The  court  refused  to  nonsuit,  and  the  defendant  excepted. 
The  defendant  rested.  The  court  thereupon  found  the  fol- 
lowing facts  and  conclusions  of  law:  That  the  indenture  or 
lease  in  fee  alleged  in  the  complaint  was  executed  and  de- 
livered by  the  parties  respectively  thereto  as  alleged  in  the 
complaint.  To  this  decision  the  defendant  excepted.  That 
the  grantee  or  lessee  became  seised  and  possessed,  thereunder, 
of  the  demised  premises.  To  this  decision  the  defendant  also 
excepted.  That  the  lessor  or  grantor,  Stephen  Van  Bens- 
selaer,  died  on  the  26th  day  of  January,  1839.  That  by  his 
will  and  testament  duly  executed  and  the  subsequent  assign- 
ment's, grants  and  conveyances,  as  alleged  in  the  complaint, 
the  plaintiff  became  seised  in  fee,  and  owner  of  the  rent  re- 
served in  and  by  said  lease  or  indenture,  at  the  times  re- 
spectively alleged  in  the  complaint.  To  this  decision  the 
defendant  also  excepted.     That  the  defendant  before  the  first 
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day  of  January,  1845,  by  assignment,  became  owner  of  all 
the  estate  and  interest  of  the  lessee  in  the  whole  of  said  de- 
mised lot  number  481,  as  leased  or  granted  to  Timothy 
Cooper,  except  two  acres,  and  continued  such  assignee  until 
the  time  of  the  commencement  of  this  action.  To  this  de- 
cision the  defendant  also  excepted.  That  the  proper  propor- 
tion of  the  rent  accrued  for  and  on  account  of  the  lands  afore- 
said, of  which  the  defendant  was  assignee  as  aforesaid,  for  the 
period  above  stated,  amounted  with  the  interest  thereon,  to  the 
sum  of  six  hundred  and  twenty-four  dollars  and  eighty-four 
cents,  which  sum  was  due  from  the  defendant  to  the  plaintiff 
To  this  decision  the  defendant  also  excepted.  Judgment 
was  duly  entered  for  the  plaintiff  on  the  finding  of  the  court, 
for  $719.45,  on  the  16th  day  of  December,  1859,  and  the  de- 
fendant appealed  therefrom  to  the  general  term. 

0.  M.  Jenkins  for  the  plaintiff. 

A.  Bingham  for  the  defendant 

By  the  Gourty  Hoobboom,  J.  The  fundamental  proposi- 
tions on  which  the  defendant  relies  to  bar  the  plaintiff's  re- 
oovery,  have  all  been  considered  and  held  untenable  in  the 
caaes  of  Main  v.  Oreen,  and  Main  v.  Davis y  (a)  and  need 
not  be  reconsidered.  Those  peculiar  to  this  case  maybe 
briefly  disposed  of. 

1.  It  is  alleged  that  the  plaintiff  failed  to  show  a  ddivery 
of  the  deed  whereon  he  seeks  to  recover.  The  execution  of 
the  deed  was  duly  proved,  and  it  was  read  in  evidence  with- 
out objection.  That  included  the  question  of  delivery,  and 
the  objection  at  the  close  of  the  case  came  too  late.  The 
plaintiff  further  proved  the  payment  of  rent  thereon  by  John 
McPherson,  the  immediate  grantor  of  the  defendant.  This 
sufficiently  established  the  existence  and  validity  of  the  iu- 
strument;  especially  when  taken  in  connection  with  the  mort- 

(a)  See  ante,  pp.  418, 461. 
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gage  of  the  same  premises  "by  the  defendant,  and  the  recitals 
in  the  mortgage. 

2.  The  mortgage  was  proper  evidence,  for  the  reasons  sta- 
ted in  the  plaintiff's  points,  to  wit,  as  evidence  of  the  defend- 
ant's claim  and  title  to  the  premises — as  evidence  of  the 
defendant's  derivative  title  under  McPherson — as  some  evi- 
dence of  the  quantity  of  land — and  as  evidence  of  the  recog- 
nition of  the  plaintiff's  title  and  rent. 

3.  The  defendant  was  sufficiently  shown  to  be  the  assignee. 
He  was  in  possession  himself;  he  took  title  from  McPherson 
who  was  in  under  the  plaintiff;  he  mortgaged  the  land,  in  an 
instrument  which  recognized  the  patroon  and  rent.  (9  Cou?en, 
88.    4  Wend.  318.     12  id.  555.    4  Hill,  113.) 

4.  The  statute  of  1860  cannot  affect  the  case.  The  plain* 
tiff's  claim  had  passed  into  a  judgment  and  become  a  vested 
right.  (Dwar.  on  Stat.  676.  1  Hill j  332.  2  id.  238.  SDuer, 
183.)  Nor  was  the  statute  of  1805  essential-to  support  the 
plaintiff's  claim.     (Main  v.  DaviSj  above  referred  to.) 

The  judgment  of  the  circuit  court  must  be  affirmed. 

[Albavt  Gxnbsal  TiBKi  September  8, 1800.    (TouU,  Hbgtboom  and  P«0ife- 
iow,  Justices.] 
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The  proceedings  by  mandamus  are  not  affected  by  the  code,  bat  mnst  be 
regulated  by  the  roles  of  pleading  and  practice  prevailing  prerious  to  its 
adoption. 

The  retmrn  to  the  writ  must  set  forth  the  title  or  Jostlflcation  of  the  defend- 
ant for  not  doing  the  aot,  the  performance  of  which  is  songht  to  be  enforced 
by  the  writ 

It  should  state  all  the  material  steps  taken  by  the  defendant,  just  as  they  oo- 
cnrred ;  and  should,  in  itself  or  by  express  adoption  of  the  aUegaUons  in 
the  writ,  either  in  whole  or  in  part,  state  the  case  which  makes  out  the  de- 
fendant's Justiflcatlon. 

Such  return  may  set  up  any  number  of  facts,  constituting  as  many  good 
reasons  for  not  performing  the  act  which  the  writ  seeks  to  compel ;  provided 
they  exist  in  point  of  fhct. 
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The  argument  ab  inconvenienii  is  Dover  of  verj  great  ureight ;  of  none  agaiittt 
the  positive  ir\junctioDs  of  a  statute. 

The  law  having  said  that  the  Justice  before  whom  proceedings  for  the  re-as- 
sessment of  damages  occasioned  by  the  laying  out  of  a  highway  are  insti- 
tuted, shall  consummate  them,  the  mandate  must  be  obeyed ;  and  the  ab- 
tence  of  such  justice,  so  that  he  cannot  be  found,  or  induced  to  certify  the 
verdict  of  the  juiy,  in  the  form  required  by  the  statute,  will  not  authorise 
another  justice  to  certify  the  verdict. 

THE  relator  sued  out  an  alternative  mandamus,  requiring 
the  defendants  to  audit  and  levy  the  sum  of  $990  dam- 
ages, re-assessed  to  the  relator,  for  the  laying  out  of  a  high- 
way over  his  premises,  or  show  cause  &c.  The  writ  alleges 
the  laying  out  of  the  highway — the  assessment  of  the  dam- 
ages therefor,  by  commissioners;  that  the  relator,  feeling 
aggrieved,  served  a  notice  under  §  85,  2  B.  S.j  397,  5th  ed.j 
asking  for  a  jury  to  re-assess  the  damages,  and  specify  a  time 
when  the  jury  would  be  drawn.  That  a  jury  was  drawn 
pursuant  to  the  notice,  a  list  of  whom  was  delivered  to  the 
relator,  who  delivered  the  same  to  ^^  a  Justice  of  the  peace 
of  the  town  of  New  Paltz"  where  the  road  was  situated; 
who  issued  his  summons  to  a  constable,  directing  him  to 
summon  the  jurors,  and  specify  a  time  and  place  at  which 
they  would  meet.  That  at  the  time  and  place  specified  ^^the 
justice  who  issued  the  summons'*  did  draw  by  lot  six  of  the 
persons  attending  to  serve  as  a  jury,  who  were  sworn  "  hy 
the  said  justice:"  heard  the  testimony  of  such  witnesses  as 
were  offered  by  the  parties,  and  sworn  "  hy  the  justice"  and 
rendered  their  verdict  in  writing,  which  was  certified  "6y 
the  justice"  whereby  they  determined  and  re-assessed  the 
damages  of  the  relator  at  $990.  That  the  verdict  was  duly 
laid  before  the  board  of  supervisors,  &c.  who  refused  to  audit 
the  same,  &c. 

The  answer  or  return  of  the  defendants  alleged,  1.  That 
the  town  of  Plattekill,  within  which  the  jury  were  (to  be) 
drawn  was  not  an  adjoining  town  to  New  Paltz  in  which  the 
highway  was  situated ;  2.  Denied  that  the  town  clerk  depos- 
ited in  a  box  the  names  of  all  such  persons  residents  of  the 
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town,  who  were  not  interested  in  the  lands,  nor  of  kin 
to  either  of  the  parties;  3.  Alleged  ignorance  of  the  list 
from  which  the  names  were  drawn,  hut  alleged  that  one  of 
the  names  drawn  was  that  of  Wellington  Baxter,  then  and 
for  a  long  time  a  resident  of  Newhurgh,  in  the  county  of 
Orange,  and  not  of  Plattekill ;  and  4,  Denied  that  Lefever 
delivered  the  certificate  to  a  justice  of  New  Faltz,  alleged 
that  the  town  clerk's  certificate  of  the  drawing  of  the  jury 
was  delivered  to  Philip  S.  Hasbrouck,  of  New  Paltz,  who 
was  not  a  justice  of  said  town,  who  issued  the  summons  and 
attended  to  the  drawing  and  swearing  of  the  jury  and  wit- 
nesses, and  that  such  summons  was  not  issued,  nor  was  such 
jury  attended  and  sworn  by  any  justice  of  the  peace  of  the 
town  of  New  Paltz;  that  only  ten  of  the  jurors  appeared; 
that  two  of  the  six  drawn  were  peremptorily  challenged  and 
objected  to  as  partial,  and  biased  in  favor  of  Lefever,  but 
were  admitted  and  acted  as  jurors.  That  after  all  the  wit- 
nesses produced  by  the  relator,  before  the  jury,  had  been 
sworn  by  said  Philip  S.  Hasbrouck,  claiming  to  act  as  justice 
of  the  peace,  and  they  had  been  examined  before  the  jury, 
the  said  Philip  S.  Hasbrouck,  who  had  theretofore  claimed 
to  act  as  justice  of  the  peace  aforesaid,  refused  to  swear  the 
witnesses  produced  on  the*  part  of  the  commissioners  of  high- 
ways of  New  Paltz  aforesaid,  and  the  jury  went  on  and  as- 
sessed the  damages  upon  the  testimony  thus  before  them; 
and  5.  Denied  that  the  verdict  of  the  jurors  was  certified  to 
by  the  said  Philip  S.  Hasbrouck,  who  claimed  to  act  as  jus- 
tice of  the  peace,  as  aforesaid,  and  claims  said  re-assessment 
to  be  irregular  and  void.  They  set  up  a  further  defense,  not 
material  to  be  here  considered^  that  subsequently  a  certiorari 
was  sued  out  from  the  supreme  court  to  review  such  re-assess- 
ment, and  the  supervisor  regarded  the  same  as  thereby  re- 
moved from  their  jurisdiction,  and  did  not  act  upon  the  same, 
but  returned  the  papers  to  the  supervisor  of  New  Paltz,  and 
had  not  in  their  possession  any  papers  by  which  they  could 
audit  and  collect  the  required  damages. 
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The  relator,  in  his  reply,  1.  Denied  the  allegation  in  Hm 
retam  that  Wellington  Baxter  was  a  resident  of  Newburgh, 
and  concluded  to  the  country.  2.  Denied  the  all^ation 
that  Hasbrouck  refused  to  swear  the  witnesses  of  the  oom- 
missioners,  and  concluded  to  the  country.  3.  As  to  the  alle- 
gation that  the  yerdict  of  the  jury  was  not  certified  to  by  said 
Philip  S.  Hasbrouck,  the  relator  alleged  that  he  ought  not  to  be 
thereby  barred,  &c.  because  the  commissioners  of  highways 
objected  to  the  authority  of  Hasbrouck  to  act  in  said  pro- 
ceeding, and  craftily  and  artfully  procured  him,  the  said 
Philip  S.  Hasbrouck,  to  refuse  to  sign  the  certificate,  for  the 
sole  purpose  of  interrupting  the  proceedings  and  preventing 
the  re-assessment.  And  the  said  Philip  S.  Hasbrouck  there- 
upon (by  the  procurement  of  the  commissioners  and  against 
the  will  of  the  said  Abraham  P.  Lefever)  absented  himself 
from  the  place,  and  could  not  be  found  or  induced  by  said 
Lefever  to  certify  the  verdict  of  said  damages.  Thereupon 
Henry  Burnett,  a  justice  of  the  peace  of  said  town  of  New 
Paltz,  who  attended  the  said  proceeding  as  justice,  certified 
the  verdict  of  the  jury  in  the  form  prescribed  by  statute; 
and  this  he  is  ready  to  verify:  wherefore  he  prays  judgment 
4  He  alleged  that  the  certiorari  aforesaid  was,  before  the 
damages  were  laid  before  the  board'of  supervisors  superseded, 
and  concluded  with  a  verification.  5.  Denied  all  the  other 
all^ations  in  the  return,  and  concluded  to  the  country. 

To  the  reply  above  set  forth  and  marked  3,  the  defendants 
demurred,  and  for  cause  of  demurrer  alleged;  First  That  the 
replication  is  a  departure  from  and  inconsistent  with  the  al- 
legations in  the  mandamus;  it  being  alleged  in  the  manda- 
mus that  the  verdict  of  the  jury  was  certified  to  by  the  jus- 
tice who  issued  the  summons  and  drew  the  jury;  whereas,  in 
the  replication,  it  is  admitted  and  alleged  that  the  verdict  was 
certified  by  another  justice — Henry  Burnett — and  not  by 
Philip  S.  Hasbrouck.  Second,  That  it  does  not  show  a  com- 
pliance with  the  statute,  as  it  does  not  show  or  allege  that 
the  verdict  was  certified  by  the  same  justice  who  issued  the 
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BimunonB  and  drew  the  jury.  Third,  That  the  replication 
shows  that  the  statute  was  not  complied  with,  and  that  ihe 
yerdict  was  not  certified  by  the  justice  who  issued  the  smn- 
mons  and  drew  the  jury. 

The  plaintiff  joined  in  demurrer,  at  the  hearing.  At  special 
term,  the  court  gave  judgment  for  the  plaintiff  on  demurrer, 
with  leave  to  the  defendants  to  reply  on  payment  of  costs; 
from  which  order  the  defendants  appealed  to  the  general  term. 

E.  Oookey  for  the  plaintiffs. 

M.  SchoonmakeTy  for  the  defendants. 

By  the  Courts  Hogebooh,  J.  The  proceedings  by  mandsr- 
mus  are  not  affected  by  the  code,  but  must  be  regulated  by 
the  rules  of  pleading  and  practice  prevailing  antecedent  there- 
to.  (GodCy  §  471.)  The  writ  must  set  forth,  in  substance, 
the  title  of  the  relator,  and  show  a  good  reason  for  issuing 
the  mandamus.  (People  v.  Banaom^  2  Comst.  490.  People  v. 
Supervisors  of  Westchester,  15  Barb.  608.)  In  this  instance 
the  writ  appears  to  do  so.  The  return  must  set  forth  the 
title  or  justification  of  the  defendants  for  not  doing  the  act, 
the  performance  of  which  is  sought  to  be  enforced  by  the  writ. 
It  must  of  course,  in  order  to  be  available,  set  up  a  good  and 
available  defense  or  justification.  The  legal  effect  of  the  pro- 
ceedings turns  upon  the  allegations,  in  the  return,  of  the  sub- 
*  sequent  proceedings.  The  return  is  supposed  to  set  forth, 
and  should  set  forth,  all  the  material  steps  taken  by  the  de- 
fendants, just  as  they  took  place.  It  should  in  itself  or  by 
express  adoption  of  the  allegations  in  the  writ,  either  in  whole 
or  in  part,  state  the  case,  which  makes  out  the  defendants' 
justification.  (3  J3.  8.  898,  Sih  ed,)  There  is  no  provision 
for  a  demv/rrer  to  the  writ,  though  for  certain  purposes  it  has 
the  effect  of  a  pleading;  for  example,  when  a  demurrer  is 
made  to  a  return,  the  defendant  may  still  have  judgment,  not- 
withstanding its  insufficiency,  if  the  writ  be  substantially 
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defective.  {People  v.  Supervisors  of  Fulton,  14  Barb,  S2. 
People  V.  Ransom,  2  Comst.  490.)  It  is  true,  also,  the  de- 
fendant may,  without  a  direct  demurrer  to  the  writ,  have  the 
benefit  of  such  a  demurrer  by  a  motion  to  quash.  (Commer- 
cial Bank  v.  Canal  Commissioners,  10  Wend.  25.)  The 
return  is  to  be  considered  an  entirety,  (The  People  v.  Vail, 
I  Wend.  38.)  I  do  not  see  why  it  may  not  set  up  any  number 
of  facts,  constituting  as  many  good  reasons  for  not  perform- 
ing the  act  which  the  writ  seeks  to  compel,  provided  they 
exist  in  point  of  fact.  In  this  case  the  defendants  undertake 
to  allege  three  different  defenses;  one  turning  on  the  mode 
of  making  up  the  jury,  and  the  members  of  which  it  was  com- 
posed; another,  (the  one  now  in  question)  that  the  person 
officiating  as  justice,  who  initiated  the  proceedings,  who  issued 
the  summons,  who  drew  the  jury  and  who  swore  the  wit- 
nesses, did  not  consummate  them  by  certifying  the  verdict; 
a  third,  that  the  proceedings  were  removed  by  certiorari  into 
the  supreme  court,  and  thus  placed  beyond  the  jurisdiction 
of  the  supervisors.  It  is  with  the  second  defense  alone  that 
we  have  any  concern  on  the  present  occasion;  and  I  think, 
on  the  whole,  the  defense  a  sound  one  and  well  pleaded  in 
the  return.  I  say  on  the  tohole,  because  there  is  no  express 
denial,  in  the  return,  of  the  allegation  in  the  writ  that  the 
justice  who  issued  the  summons  certified  the  verdict;  but  I 
think  there  is  a  sufficient  denial  by  implication,  by  the  aver- 
ment of  facts  inconsistent  with  such  a  theory.  For  the  re- 
turn, in  substance,  alleges  that  Philip  S.  Hasbrouck  was  the 
officiating  magistrate  who  issued  the  summons  and  conducted 
the  proceedings,  though  he  did  not  make  the  final  certificate. 
And  if  no  other  legally  could  do  so,  then  the  officer  who  re- 
ceived the  original  jury  list,  as  the  defendants  contend,  or  if 
such  person  was  not  in  fact  a  justice  of  the  town  as  the  de- 
fendants also  allege,  then  the  defense  is  substantially  com- 
plete. And  I  think  the  statute  in  substance  requires^  1.  That 
the  town  clerk  shall  deliver  the  jury  list  to  the  party  seeking 
the  reassessi^ient  of  damages;  and  2.  That  such  justice  shall 


ALBANY—SEPTEMBER,  1880.  479 


The  People  v.  The  Superviaorfl  of  Ulster. 

isBiie  the  summons,  draw  the  jury,  swear  the  witnesses,  and 
certify  the  verdict.  That  verdict,  thus  authenticated^  is  final, 
and  furnishes  to  the  supervisors  the  recognized  authority  for 
assessing  the  damages.  (3  B.  8.  398,  399,  §  86  to  93, 5th  ed,) 
To  this  specific  defense,  thus  set  up,  the  relator  does  not  de- 
mur, but  conceding  its  legal  sufficiency,  attempts  to  avoid  its 
effect  by  plea;  which  plea  is,  in  substance,  that  the  commis- 
sioners of  highways  craftily  and  artfully  procured  the  said 
Philip  S.  Hasbrouck  to  refuse  to  sign  the  certificate,  in  order 
to  prevent  the  reassessment,  and  to  absent  himself  so  that  he 
could  not  be  found  or  induced  to  certify  the  verdict,  and 
thereupon,  in  this  dilemma,  Henry  Burnett,  a  justice  of  New 
Paltz  attending  said  proceeding,  certified  the  verdict  in  the 
form  required  by  the  statute.  To  this  plea  the  defendants 
demurred;  the  demurrer  was  overruled  at  special  term,  and 
the  defendants  appealed  to  this  court.  The  judge  at  special 
term  entertaining  great  doubt  on  the  question,  on  the  ground 
that  otherwise  the  relator  would  be  without  remedy,  and  that 
the  certificate  is  a  merely  ministerial  act.  The  argument  ah 
inconvenienti  is  never  of  very  great  weight;  of  none  against  the 
positive  injunctions  of  a  statute.  The  law  has  said  that  the 
justice  who  initiated  the  proceedings  shall  consummate  them, 
and  I  think  the  mandate  must  be  obeyed.  The  contingency 
here  presented  must  be  of  most  unfrequent  occurrence,  and 
if  any  remedy  is  needed,  it  must  be  applied  by  the  legislature. 
Nor  can  it  be  regarded  as  a  very  injudicious  requisition,  that 
the  justice  who  has  supervised  the  proceedings  from  begin- 
ning to  end,  and  who  has  therefore  personal  knowledge  of 
their  regularity  and  correctness,  or  the  contrary,  should  be 
the  person  whose  certificate  should  be  necessary  to  stamp 
them  with  authority.  We  should  scarcely  allow  any  justice 
other  than  the  one  who  issued  the  summons  in  a  civil  action, 
and  presided  at  the  trial,  to  enter  the  judgment  upon  the 
verdict.  The  act  in  question  is  in  some  sense  a  ministerial 
act;  not  more  so  than  that  of  the  justice  who  enters  the 
judgment  upon  the  verdict  of  a  jury,  so  far  aa  the  damages 
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are  concerned.  He  has  no  diBcretion  in  regard  to  them;  lie 
cannot  alter  them;  and  if  he  should  rtfust  to  enter  the  judg- 
ment^ the  proceeding  must  fall  to  the  ground. 

I  am  not  forcibly  impressed  with  the  argument  which  seeks 
to  gather  the  power  for  another  justice  to  act  in  the  contin- 
gency supposed,  by  the  plea,  from  that  provision  of  the  stat- 
ute which  authorizes  a  special  proceeding  to  be  continued 
before  another  officer,  in  case  of  the  death,  sickness,  resigna- 
tion, removal  from  office,  absence  frx>m  the  county,  or  other 
disabilit}'  of  the  one  before  whom  it  was  commenced.  (3  R.  S. 
475,  §  29,  5th  ed.)  Obviously  none  of  these  exigencies  have 
occurred,  unless  it  be  that  of  disability.  Disability  implies 
want  of  power,  not  want  of  inclination.  It  refers  to  incapa- 
city,  and  not  to  disinclination.  It  is  founded  upon  a  want  of 
authority  arising  out  of  some  circumstance  or  other,  not  with- 
standing the  presence  of  any  amount  or  degree  of  willingness 
or  disposition  to  act. 

The  order  of  the  circuit  and  special  term  was  erroneous, 
and  must  be  reversed  with  costs;  and  there  must  be  judgment 
for  the  defendants  on  the  demurrer,  with  leave  to  the  plain- 
tiff to  amend  their  plea  on  payment  of  costs. 

[Albany  Obnbbal  Tbbm,  September  8, 1860.    OtmH  HogAocm  and  Ptdi- 
AoM,  JnsUoes.] 
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What  degree  of  care  and  cantion  are  required  from  a  military  officer,  while 
32b  480  drilling  hii  troops,  in  order  to  aroid  the  infliction  of  injuries  iip<m  indlfid- 
71  AD  4 —       ^^  present  as  spectators. 

And  how  far  such  officer  is  liable  for  an  injury  resulting  from  the  negligenoe 
of  himself  or  his  subordinates,  under  such  circumstances. 

A  defendant  moving  for  a  nonsuit  is  bound  to  bring  to  the  notice  of  the  Judge 
the  special  grounds-  claimed  aa  justifying  it.  A  motion,  general  in  its 
terms,  will  not  present  the  objection  that  the  action  should  haTe  been  Mis 
for  negligence,  instead  of  impost  for  a  direct  ii\iary.  Formal  objections 
should  not  be  listened  to  by  the  judge,  on  a  motion  for  %  noorait,  pqlew 
distinctly  made. 
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IN  the  month  of  July,  1855,  the  7th  regiment  of  the  N.  Y. 
state  militia,  commanded  by  the  defendant  as  colonel, 
was  duly  encamped,  pursuant  to  official  orders,  near  the  village 
of  Kingston,  for  several  days.  On  the  13th  day  of  the  month, 
Mary  Ann  Castle,  the  plaintiff,  visited  the  camp  ground,  and 
was  sitting,  with  her  infant  child  in  her  arms  in  front  of  the 
regiment;  in  the  midst  of  some  2000  spectators,  at  a  place  se* 
lected  by  the  guard  or  other  members  of  the  regiment  for 
visitors.  This  was  on  the  north  side  of  the  parade  ground 
where  most  of  the  spectators  were  collected.  In  the  course 
of  their  evolutions  the  regiment  was  faced  to  the  north,  di- 
rectly towards  these  spectators,  and  distant  from  them  some 
350  feet.  The  defendant  stood  80  paces  in  front  of  the  cen- 
ter of  the  regiment.  By  his  order  the  men  during  the  mili- 
tary exercises  brought  their  muskets  to  a  horizontal  position, 
and  aimed  in  the  direction  of  the  crowd  in  front.  From  this 
position  the  defendant  gave  the  order  to  jf re/  Whereupon  the 
guns  supposed  to  be  loaded  only  with  blank  cartridges  were 
discharged,  and  Mrs.  Castle  an4  the  child  in  her  arms  were 
wounded  by  a  musket  ball;  the  former  seriously  and  the  lat- 
ter fatally.  The  child  was  injured  in  the  head,  and  died  in 
3  or  4  days  afterwards.  The  ball  struck  the  plaintiff,  pass- 
ing through  her  left  breast  and  thence  through  her  left  arm, 
breaking  the  arm  and  shortening  it  and  injuring  it  tempora- 
rily, and  perhaps  permanently,  rendering  it  nearly  helpless. 
She  lingered  in  a  critical  condition  for  a  long  time,  but  after 
the  10th  or  12th  day  she  improved  and  ultimately  recovered. 
It  was  about  six  weeks  before  she  was  moved  from  her  bed. 
About  the  first  of  September  she  was  able  to  be  conveyed  to 
New  York,  where  she  remained  in  care  of  a  physician  until 
the  first,  of  November,  when  she  was  returned  to  her  hus- 
band, there  being  still  some  discharge  from  the  wound. 

The  plaintiff  brought  this  action  of  trespass  for  the  injury 
thus  occasioned  to  her,  which  was  tried  at  the  Ulster  circuit, 
before  Hon.  D.  Wright,  justice,  on  the  22d  day  of  May, 
1857.     On  the  trial  it  was  proved  that  the  firing  by  the  reg- 
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iment^  preyions  to  the  day  of  the  accident,  was  to  the  east 
The  regiment  was  expected  to  fire  blank  cartridges ;  but  on 
the  morning  of  the  occurrence  the  second  company — the  one 
fronting  the  plaintiff  at  the  time  she  was  wounded — had 
been  engaged  in  target  shooting,  with  ball  cartridges,  in  a  ra- 
vine adjacent  to  the  parade  ground :  some  of  the  guns  were 
not  discharged,  though  the  caps  exploded.  Orders  were  given 
to  have  these  guns  taken  to  the  rear,  examined  and  un- 
loaded—this examination  was  made,  and  the  guns  all  sup- 
posed to  be  unloaded.  There  was  also  a  general  order  that 
the  commandants  of  each  company  should  inspect  the  arms 
of  his  men  thirty  minutes  before  going  into  line,  to  see  that 
they  were  not  loaded.  The  company  was  then  marched  from 
the  target  exercise  to  the  line  then  forming  on  the  parade 
ground,  and  participated  in  the  evolutions ;  and  the  firing 
shortly  afterwards  occurred. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 
$1500. 

The  court  charged  the  jury,  among  other  things,  in  sub- 
stance that  the  defendant,  as  commanding  officer  of  the  regi- 
ment, had  not  only  the  right  but  was  charged  with  the  duty 
to  exercise  and  drill  his  regiment  at  Kingston,  and  to  estab- 
lish his  encampment  there;  that  he  was  not  responsible  for 
the  injury  complained  of,  if  he  exercised  the  prudent  care  and 
diligence  demanded  by  the  circumstances ;  nor  unless  the 
jury  were  satisfied  he  had  been  guilty  of  negligence,  a  n^li- 
gence  not  to  be  presumed,  but  to  be  proved  by  the  plaintiff; 
that  no  action  could  be  maintained  against  him  for  an  act 
done  by  him  in  the  execution  of  his  office  and  within  the  scope 
of  his  authority,  if  done  with  all  reasonable  care  and  caution; 
nor  was  he  responsible  for  the  negligence  of  those  under  his 
*  command,  unless  he  made  himself  a  party  to  the  negligence 
by  giving  an  improper  order,  or  by  neglecting  to  give  a 
proper  order,  or  by  neglecting  some  precaution  which  pru- 
dence required  him  to  adopt. 

The  court  further  charged  that  this  was  not  a  case  of  mas- 
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ter  and  servant,  or  principal  and  agent,  and  therefore  the  de- 
fendant was  not  responsible  for  an  injury  resulting  from  the 
negligence  of  his  subordinates  unless  caused  by  some  im- 
proper order  given,  or  some  proper  order  omitted,  or  by  omit- 
ting some  precaution  which  prudence  required  him  to  adopt. 
That  the  use  of  powder  and  fire  arms,  under  all  the  atten- 
dant circumstances  connected  with  this  case,  required  the 
highest  degree  of  care.  To  this  charge  the  defendant's 
counsel  excepted. 

The  court  stated  to  the  jury  the  several  grounds  upon 
which  the  plaintiffs  claimed  to  have  established  such  negli- 
gence as  entitled  them  to  recover,  and  upon  which  the  de- 
fendant claimed  to  have  established  such  freedom  from  neg- 
ligence as  defeated  the  plaintiff's  right  to  recover.  The  court 
further  charged  the  jury  that  the  question  submitted  to  them 
was  whether  the  defendant  in  giving  the  order  to  fire  was  or 
was  not  under  the  circumstances  guilty  of  negligence,  or 
whether  he  omitted  to  give  any  order  or  take  any  precaution 
which  prudence  required.  To  this  charge  the  defendant's 
counsel  excepted.  That  if  the  jury  found  that  the  order  to 
fire  was,  under  the  circumstances,  an  act  of  carelessness  or 
negligence,  or  some  order  or  precaution  was  omitted,  which 
prudence  required,  and  that  the  injury  to  Mrs.  Castle  was 
the  result,  then  the  plaintiffs  were  entitled  to  a  reasonable 
compensation  for  the  injury ;  and  in  deciding  upon  the  amount 
of  damages  the  jury  were  authorized  to  take  into  consideration 
the  question  whether  the  injury  was  likely  to  be  permanent. 
To  this  charge  the  defendant's  counsel  excepted. 

The  court  further  charged  that  the  degree  of  care  and  dil- 
igence required  to  avoid  an  injury  was  in  proportion  to  the 
seriousness  and  magnitude  of  the  consequences  which  would 
probably  ensue  from  the  want  of  them.  That  gunpowder 
and  fire  arms  were  powerful  agents,  and  it  was  proper  for  the 
jury  to  consider  whether  the  person  using  them,  under  the 
circumstances  detailed  in  the  evidence,  was  not  bound  to  ex- 
ercise a  high  degree  of  care  and  diligence  to  prevent  injury. 
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If  such  care  and  diligence  were  used,  the  defendant  was 
not  responsible,  but  be  was  responsible  if  the  injury  was 
caused  by  the  order  to  fire,  given  by  him,  and  that  order  was 
negligent  and  wrongful,  or  if  the  defendant  had  omitted  any 
order  or  precaution  which  prudence  required.  To  this  charge 
the  defendant's  counsel  excepted. 

The  defendant  also  made  several  requests  to  charge,  with 
some  of  which  the  court  refused  to  comply,  and  the  defend- 
ant duly  excepted.  These  are  sufficiently  noted  in  the 
opinion  of  the  court.  The  defendant  also,  at  the  close  of  the 
plaintiff's  evidence,  moved  for  a  nonsuit,  which  the  court  re- 
fused, and  the  defendant's  counsel  excepted.  The  exceptions 
were  directed  to  be  heard  in  the  first  instance  at  the  general 
term* 

C.  Cooke,  for  the  plaintifi. 

0.  W.  Sand/ord,  for  the  defendant. 

By  the  Court,  Hogeboom,  J.  Inasmuch  as  no  motion  for 
a  new  trial  has  been  made  upon  the  judge's  minutes,  or  at 
•  the  special  term  upon  the  weight  of  evidence,  or  for  exces- 
sive damages,  but  the  case  has  been  ordered  to  be  heai*d  in 
the  first  instance  at  the  general  term,  we  are  restricted  to  the 
examination  of  exceptions.  And  of  these  none  appear  to 
have  been  taken  to  the  admission  or  rejection  of  evidence. 
We  must  look,  therefore,  to  the  decision  of  the  judge  upon 
the  motion  for  a  nonsuit,  and  upon  the  charge  and  refusals 
to  charge. 

The  defendant  moved  for  a  nonsuit  on  two  grounds.  1.  On 
the  ground  that  there  was  no  evidence  to  support  the  com- 
plaint, and  none  to  go  to  the  jury,  upon  which  the  defendant 
could  be  made  liable.  2.  On  the  ground  that  the  defendant 
was  acting  as  a  public  officer  in  the  discharge  of  his  duty, 
and  was  not  liable,  under  the  facts  proved,  for  the  injury  sus- 
tained by  the  plaintiff.    These  grounds  are  stated  in  the 
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most  general  form,  and  can  scarcely  be  said  to  present  any 
qne^tion  for  the  decision  of  the  court.  It  is  not  stated  why 
or  how  there  is  no  evidence  to  support  the  complaint ;  nor  is 
attention  invited  lb  any  particular  aspect  of  the  case,  nor  to 
the  absence  of  evidence  .upon  any  particular  point,  nor  upon 
any  number  of  points  combined,  specifying  what  they  were* 
I  apprehend,  under  such  circumstances,  the  judge  is  not  called 
upon  for  a  special  exertion  of  his  ingenuity  or  of  his  memory 
to  see  if  he  cannot  devise  some  plausible  objection  to  ^e 
plaintiff's  recovery.  The  least  that  the  defendant  is  called 
upon  to  do  is  to  bring  the  special  grounds,  which  justify  a 
nonsuit,  to  his  notice.  I  regard  this  rhle  as  well  settled  by 
authority,  and  as  highly  reasonable  upon  principle. 

Certainly  such  a  motion  does  not  present  the  question  that 
the  action  should  have  been  case  for  the  defendant's  negli- 
gence, instead  of  trespass  for  a  direct  injury.  No  objection 
whatever  was  taken  to  the  form  of  the  pleadings  nor  to  the 
admissibility  of  evidence  under  them.  If  the  objection  had 
been  taken,  the  pleadings  would  probably  have  been  amended 
on  the  spot,  had  an  amendment  been  deemed  necessary.  These 
formal  objections  must  not  be  listened  to,  unless  distinctly 
made. 

Nor,  if  the  motion  were  distinctly  and  specifically  presented 
on  the  merits,  ought  the  nonsuit,  in  my  opinion,  to  have 
been  granted.  There  was  at  least  enough  to  go  to  the  jury 
upon  the  question  whether  proper  care  had  been  taken  in 
examining  the  muskets  to  see  if  they  were  unloaded ;  upon 
the  question  whether  the  defendant  should  have  ordered  the 
soldi^^  to  fire  in  the  direction  of  so  large  a  body  of  spec- 
tators ;  or  if  so,  whether  the  angle  of  elevation  at  which  the 
guns  were  ordered  to  be  fired,  should  not  have  been  higher. 
There  was  therefore  no  l^al  error  in  refusing  to  nonsuit. 

As  to  tSe  charge,  the  substance  of  the  legal  propositions 
contained  in  it  was,  I  think,  as  favorable  to  the  defendant  as 
the  law  would  warrant.  It  held  the  defendant  free  from 
responsibility  unless  he  had  been  guilty  of  negligence.     It 
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held  him  responsible  for  the  acts  of  others  only  in  the  eyent 
that  he  had  issued  the  order  in  conformity  with  which  the 
act  was  done,  or  had  failed  to  take  proper  precautions  pre- 
paratory to  the  order,  which,  if  such  precautions  were  taken 
would  or  might  be  a  proper  and  prudent  order,  but  would  be 
otherwise  if  those  precautions  were  omitted.  As  to  the  ex- 
istence of  n^ligence,  the  judge  seems  to  have  fairly  stated 
the  positions  taken  and  claimed  by  each  party  upon  that 
point  at  the  trial.  The  judge  also  charged  that  the  degree 
of  care  and  diligence  requisite  was  in  proportion  to  the 
seriousness  and  magnitude  of  the  consequences,  probable 
from  an  absence  of  it.  This  is  one  mode,  and  I  think  not  an 
improper  mode,  of  measuring  the  degree  of  care  necessary  to 
be  observed.  In  another  part  of  the  charge,  he  observed  that 
the  use  of  powder  and  fire  arms,  under  all  the  attendant  cir- 
cumstances connected  with  this  case,  required  the  highest 
degree  of  care.  The  attendant  circumstances  were  the  fatal 
consequences  likely  to  ensue  from  carelessness  in  the  use  of 
loaded  fire  arms,  and  the  presence  of  a  large  body  of  spec- 
tators near  and  in  front  of  the  troops,  and  there  by  the  con- 
sent or  acquiescence  of  the  commanding  officer.  A  very  high 
decree  of  care — which  is  probably  all  that  the  judge  intended 
by  the  term  highest  degree  of  care,  when  taken  in  connec- 
tion with  other  portions  of  his  charge — and  especially  that 
just  previously  quoted — was  certainly  requisite.  It  is 
scarcely  worth  while  to  enter  into  an  ai^ument  to  determine 
whether  the  highest  possible  degree  of  care  was  demanded.  In 
regard  to  carriers  of  passengers,  the  courts  have  frequently 
said  that  the  highest  care  and  the  utmost  precautions  are 
requisite,  even  with  regard  to  stage  coaches  as  well  as  vehicles 
propelled  by  steam,  and  a  close  and  rigid  comparison  of  the 
two  cases  might  probably  show  that  at  least  as  much  care 
would  be  necessary  in  the  present  case  as  in  that  of  a  carrier 
of  passengers  by  stage  coach,  although  the  latter  was  under 
a  contract  for  compensation  for  the  transportation.  But  if 
the  charge  was^  upon  a  strict  scrutiny,  objectionable  in  this 
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particular,  I  regard  the  exception  as  unavailable  by  reason  of 
its  covering  other  matter  not  exceptionable,  favorable  to  the 
defendant  and  which  the  defendant  asked  the  court  to  charge — 
to  wit,  that  it  was  not  a  case  of  master  and  servant,  or  prin- 
cipal and  agent,  and  that  the  defendant  was  not  responsible 
for  the  negligence  of  his  subordinates,  unless  done  in  conse- 
quence of  his  improper  order  or  unjustifiable  negligence. 

As  to  the  refusala  to  charge:  1.  Taken  in  connection  with 
the  facts  of  the  case  and  with  the  residue  of  the  charge,  the 
judge  properly  refused  to  charge  in  an  unqualified  form  the 
defendant's  first  request  that  an  action  cannot  be  maintained 
against  a  public  officer  for  an  act  done  by  him  in  the  execu- 
tion of  his  office  and  within  the  scope  of  his  general  authority. 
The  judge  in  substance  charged  that  proposition  elsewhere, 
with  the  qualification  (a  proper  one)  that  proper  care  should 
be  observed  in  the  performance  of  the  act.  2.  The  judge  in 
substance  complied  with  the  defendant's  third  and  fourth  re- 
quests, to  wit,  that  the  proof  must  show  neglect  of  duty  on  the 
part  of  the  defendant  himself  which  occasioned  the  accident, 
and  that  if  the  colonel  took  the  usual  precautions  or  gave  the. 
proper  orders,  he  was  not  responsible  for  the  carelessness  or  neg- 
ligence of  his  inferior  officers.  The  request  was  faulty  in  this : 
U8wd  precautions,  unless  they  were  prudent  or  regyAaite  pre- 
cautions, would  not  absolve  the  defendant  from  responsibility. 
The  judge  charged  right  in  this  particular.  3.  The  sixth 
request — to  wit,  that  the  injury  was  not  sustained  by  any 
act,  order  or  intent  of  the  defendant — was  properly  refused 
upon  the  ground  that  it  was  a  question  of  fact  proper  to  be 
submitted,  upon  the  evidence,  to  the  jury.  4  The  seventh 
and  eighth  requests,  so  far  as  they  declare  it  to  have  been  the 
duty  of  the  defendant  to  exercise  his  r^ment  in  the  use  of 
their  fire  arms,  with  ammunition,  and  that  in  giving  the 
order  to  fire  (after  proper  precautions)  the  colonel  only  dis- 
charged a  legal  duty  within  the  scope  of  his  authority,  were 
essentially  and  indeed  expressly  complied  with  by  the  judge. 
So  far  as  the  8th  request  declares  that  the  firing  of  the  r^- 
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ment  in  the  tvay  and  manner  thej  were  firing  at  the  time 
the  casualty  occurred  was  a  necessary  part  of  their  duty,  it 
presented  a  question  of  fact  upon  which  the  judge  was  not 
called  upon  to  pass,  hut  was  properly  submitted  to  the  jury, 
or  of  mixed  law  and  fewjt,  on  the  law  of  which  he  properly 
instructed  the  jury  in  that  portion  of  the  charge  elsewhere 
given.  5.  The  9th  request  was  correct  in  saying  that  the 
colonel,  officers  and  men  were  (in  the  parade  drill  and  general 
use  of  fire  arms)  engaged  in  the  discharge  of  a  common 
duty  imposed  upon  them  by  the  laws  of  the  state.  If  it  was 
intended  to  say  that  they  were  engaged  in  the  lawful  dis- 
charge of  a  duty  in  the  particular  case  under  consideration,  it 
involved  the  whole  subject  of  inquiry  before  the  jury,  and  was 
properly  refused.  So  far  as  it  declared  that  if  the  defeiMiant, 
in  dischaiiging  his  duties  as  colonel,  gave  the  usual  and  proper 
orders  to  his  subordinates,  who  either  by  accident  or  design 
did  what  they  ought  not  to  have  done,  in  consequence  of 
which  the  plaintiff  was  injured,  then  the  defendant  was  not 
responsible,  it  was  partly  correct  and  partly  incorrect,  and 
might  have  been  properly  rejected  for  that  reason.  If  by 
proper  orders  the  defendant  meant  orders  proper  in  themselves 
and  given  with  proper  precautions,  the  request  was  correct 
and  was  complied  with.  If  the  subordinates  did  what  they 
ought  not  to  have  done,  and  not  in  execution  of  the  defend- 
ant's proper  orders,  then  the  defendant  was  not  responsible; 
and,  thus  qualified,  it  presented  the  precise  proposition  which 
the  judge  instructed  the  jury  was  the  law  of  the  case.  6.  The 
10th  request,  which  was  in  part  that  this  was  not  a  case  of 
master  and  servant,  or  principal  and  agent,  was  so  far  com- 
plied with  by  the  judge.  The  residue,  to  wit,  that  as  the 
colonel  is  placed  in  command  of  officers  and  men  not  selected 
by  him,  he  is  not  responsible  for  their  care  and  skill,  as  each 
has  a  duty  peculiar  to  himself  to  discharge,  is  not  unquali- 
fiedly true.  If  the  officer,  knowing  the  incompetency  of  his 
subordinates,  purposely  assigns  to  them  a  task,  in  the  execu- 
tion of  which  it  is  reasonable  to  infer  that  n^ligence  will 
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occur  and  fatal  consequences  ensue,  he  is  or  may  be  respon* 
sible  for  the  injuries  thus  occasioned.  On  this  subject  the 
judge  seems  to  have  taken  so  much  of  the  proposition  as  was 
applicable  to  the  facts  of  the  case,  and  to  have  charged  the 
law  thereon  correctly.  7.  The  2d  request — that  negligence 
was  not  to  be  presumed  but  must  be  proved,  and  that  the 
burden  of  proof  was  upon  the  plaintiff — was  expressly  com- 
plied with  by  the  court.  8.  The  5th  request  was  refused  by 
the  court,  and  the  defendant  excepted.  It  was  this;  that  if 
any  negligence  existed  on  the  part  of  the  defendant  in  exer- 
cising the  regiment  in  firing  blank  cartridges,  it  was  equally 
negligent  in  the  plaintiffs  to  attend  the  parade,  and  they  can- 
not sustain  the  action.  This  proposition  involved  a  question 
of  fact,  and  was  properly  refused.  It  was  not  necessarily  neg- 
ligence in  the  plaintiff  to  attend  the  parade.  It  may  have 
been  entirely  proper,  and  does  not  appear  to  have  been 
forbidden  in  any  way  by  the  defendant,  nor  any  fault  found 
with  the  place  which  the  plaintiff  occupied,  at  the  time  of 
the  discharge  of  the  fire  arms  which  resulted  in  the  injury. 
It  was  quite  proper,  therefore,  for  the  court  to  decline  abso- 
lutely to  charge  that  the  plaintiff  could  not  sustain  the  action. 
I  have  thus  reviewed  at  length  all  the  legal  propositions 
taken  by  the  defendant  upon  the  trial,  and  am  not  able  to  see 
that  any  substantial  error  was  committed  by  the  judge- in 
disposing  of  them,  and  I  am  therefore  of  opinion  that  a  new 
trial  should  be  denied. 

Judgment  accordingly. 

[Albany  Gekbbal  Tsbm,  September  8, 1860.     0<nUd,  Jlogehoom  and  Peck' 
hamj  jTnatices.] 
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Dows,  surviyor,  &c.  vs.  Greeks  and  Mather. 

A  bill  of  lading  need  not  be  signed  by  the  master  of  the  Tessel.  It  is  suffldeDt 
if  it  be  signed  by  the  consignor  of  the  goods,  who  is  also  owner  of  the  reeseL 

What  will  amount  to  proof  of  an  implied  authority  in  a  clerk  in  a  mercantile 
house  to  sign  shipping  bills  in  the  names  of  his  principals. 

Where  consignees  make  advances  upon  a  bill  of  lading,  to  the  holder,  in  good 
faith,  relying  upon  the  same  as  evidence  of  the  holder's  ownership,  and 
without  notice  of  any  facts  justifying  the  conclusion  that  he  was  not  the 
real  owner,  or  that  any  fraud  was  meditated,  or  had  been  committed  in  the 
purchase  of  the  property,  they  will  be  deemed  bona  fde  purchasers,  and 
entitled  to  hold  the  property,  to  the  extent  of  their  advances,  as  against  the 
consignors  or  subsequent  purchasers  ft-om  the  latter. 

Under  such  circumstances,  the  consignors  will,  as  in  other  cases  of  a  bona 
fide  change  of  ownership,  lose  their, right  of  stoppage  in  iransUu,  notwith- 
standing the  purchase  of  the  property  from  them  may  have  been  fraudulent. 

And  the  right  of  the  consignees  being  protected  by  the  1st  and  2d  sections  of 
the  factor's  act,  (8  22.  S.  76,  bth  ed.)  they  may,  after  demand  and  refusal  to 
deliver  the  property  to  them,  maintain  replevin  against  the  person  in  pos- 
session, to  recover  the  property,  of  its  value. 

THIS  was  an  action  to  recov^er  a  quantity  of  com.  On  the 
former  trial  of  this  cause  the  defendants  had  a  verdict. 
A  new  trial  was  granted  by  the  supreme  court  in  the  third 
district,  (see  16  Barb.  72.)  The  cause  was  tried  the  second 
time  before  Hon.  Wm.  B.  Wright,  without  a  jury,  and 
resulted  in  a  judgment  in  favor  of  the  plaintiffs.  The  plain- 
tiffs, Dows  &  Cary,  were  commission  merchants,  doing^usi- 
ness  at  New  York,  and  claimed  title  to  the  corn  as  bona  fide 
purchasers  or  lien  holders  thereof  for  value  from  Mack,  as  an 
alleged  purchaser  thereof  from  Niles  &  Wheeler,  and  also  as 
consignees  of  the  com  shipped  by  Mack  on  the  boat  of  Niles 
&  Wheeler,  and  holders  or  indorsers  of  the  bill  of  lading  there- 
for. The  defendants  claimed  title  to  the  com  as  bona  fide 
purchasers  thereof  from  parties  who  had  obtained  title  from 
Niles  &  Wheeler,  after  the  latter  had  repudiated  the  sale  to 
Mack  as  unauthorized  by  them,  and  also  as  fraudulent.  Niles 
&  Wheeler  were  forwarders,  at  Buffalo,  and  agents  of  the 
American  Transportation  Line  of  Canal  Boats,  which  line 
was  owned  by  them  and  M.  M.  Caleb,  of  New  York^  who 
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vsB  their  partner  Id  the  forwarding  bofiinees.  14  il< 
ler  alBO  purchased  and  sent  com  to  market,  on 
accoant.  The  plaintiffs  claimed  the  com  under  ( 
of  lading  executed  at  Buffalo,  dated  August  7tl 
Niles  &  Wheeler  per  E.  H.  Walker,  their  clerk 
fihowing  the  shipment  of  the  com  to  account  J.  F. 
of  plaintiff,  New  York.  The  forai  of  the  Bfive 
menta  herein  called  bills  of  lading,  is  given  in  th< 
one  of  them,  that  on  which  the  plaintiff  relies  to 
as  follows:  "No.  143,  duplicate.  Buffalo,  Auga 
Shipped  in  good  order  by  Niles  &  Wheeler,  ^nt 

canal  boat  Neptune, master,  American  Trai 

CompanT's  Line,  the  following  named  articles,  mw 
signed  as  in  the  margin,  to  be  delivered  as  address 
delay.  Account  J.  F.  Mack,  care  of  Dowb  &  C 
2385  bushels  com,  Ohio  freight  to  New  York,  pei 
cts.  Niles  &  Wheeler  per  E.  H.  Walker."  By  a  i 
bill  of  lading  the  quantity  was  corrected,  and  stat 
bushels  of  com.  ' 

Mack  resided  at  Rochester,  and  was  a  dealei 
James  L.  Bloss  resided  at  Rochester,  and  had 
years  been  purchasing  grain  in  his  own  name,  but 
the  agent  for  other  persons  and  by  their  direction 
for  five  or  six  months  previous  to  the  transaction  i 
been  making  such  purchase  as  the  (^nt  of  Macl 
received  the  money  promptly  in  each  instance,  1 
tioDS  of  this  kind,  he  had  asked  for  duplicate  bills 
and  the  vendors  had  given  the  bills  before  the  deli 
property  and  before  receiving  payment.  They  hi 
to  his  honor  and  the  int^rity  of  the  man  at  Bi 
send  the  money,  and  it  had  always  come.  Niles  i 
had  purchased  a  cat^o  of  about  10,000  biishels  of  c 
was  on  board  the-propeller  Montezuma,  lying  near ' 
house  at  Buffalo.  On  Monday  the  7th  of  Aug 
Bloes  called  at  the  office  of  Niles  &  Wheeler  and 
to  purchase  the  com,  intending  it  for  Mack,  hi 
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mention  the  fact  that  he  was  acting  as  an  agent.     The  nego- 
tiation was  between  Bloss  and  Niles,  the  price  asked  was 
forty-four  cents  per  bushel,  and  Bloss  said  he  would  take  the 
corn  if  he  could  have  a  little  time  to  get  money  from  Roch- 
ester, and  gave  a  reference  for  certainty  of  payment.     Nil^ 
said  he  wanted  no  reference,  as  they  would  only  sell  the  com 
for  cash.     Bloss  thereupon  left  the  office  but  was  immediately 
called  back  by  the  order  of  Niles.     When  the  negotiation 
proceeded,  Niles  asked  where  Bloss  wished  to  transport  the 
com,  and  on  being  answered,  ta  New  York,  he  sftid  they 
could  perhaps  make  arrangements  if  he  (Niles)  could  trans- 
port the  com.     It  was  finally  agreed  that  the  money  should 
be  paid  half  on  Friday  and  the  remaining  half  on  Saturday, 
and  that  Niles  &  Wheeler  should  transport  the  com  to  New 
York  on  their  boats,  at  thirteen  cents  per  bushel.     Niles  said 
he  would  not  sell  on  credit  to  any  body;  that  he  would  hold 
the  corn  on  his  boats  until  it  was  paid  for,  and  such  was  the 
arrangement  between  them.     Bloss  said  Niles  would  be  in- 
demnified by  the  property  itself,  as  he  (I^loss)  would  not  get 
possession  of  it  until  it  was  paid  for.     Bloss  immediately  tel- 
egraphed to  Mack  advising  him  of  the  purchase  of  the  com, 
mentioning  quantity  and  price,  and  on  the  evening  of  the 
same  day  Bloss  received  the  bill  of  lading  before  referred  to, 
executed  in  the  name  of  Niles  &  Wheeler,  by  Walker  their 
clerk.     He  had  before  made  out  some  bills  of  lading,  and 
evidence  was  given  tending  to  show  his  authority,  and  also 
that  Niles  was  present  when  he  made. out  the  bills  of  lading. 
The  defendant  gave  evidence  tending  to  show  that  Walker 
had  never  signed  such  bills  of  lading  before,  but  only  bills 
where  the  goods  shipped  belonged  to  other  persons  and  not 
to  Niles  &  Wheeler.   Walker  made  a  distinction  between  re- 
ceipts for  property  and  memoranda  of  shipment,  (such  as  he 
claimed  these  to  be,)  and  regular  bills  of  lading.     The  com 
was  shipped  on  the  boats  Cuba,  Neptune,  P.  B.  Langford 
and  A.  Beardsley.     The  loading  was  commenced,  according 
to  Bloss,  on  the  same  day,  (Monday,  7tl^  August,)  and  as 
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BI0S8  thinks,  was  completed  as  to  two  boats,  (Cuba  and  Nep* 
tune,)  the  same  day.  Van  Inwegan,  the  tally  clerk,  says  the 
loading  of  the  Neptune  was  commenced  on  Monday,  and 
completed  on  Tuesday  or  Wednesday,  and  the  Cuba  started 
first  on  the  9th,  (Wednesday,)  and  the  Neptune  on-the  10th, 
(Thursday.)  The  evidence  left  the  time  of  lading  in  some 
doubt.  On  Monday,  the  day  of  the  purchase,  Bloss  got  the 
tally  of  the  cargo  of  the  two  boats,  (Cuba  and  Neptune,)  and 
delivered  them  at  the  office  of  Niles  &  Wheeler  about  six 
or  seven  o'clock  in  the  evening,  and  received  from  Walker, 
their  clerk,  bills  of  lading  of  the  two  boats.  Bloss  sent  the 
bills  of  lading  to  Mack  the  same  day,  informing  him  that  the 
corn  was  to  be  paid  for  on  Friday  or  Saturday.  The  plain- 
tiffs had  been  at  Bochester  on  the  5th  or  6th  of  August,  and 
had  agreed  with  Mack  to  make  advances  to  hini  on  com,  to 
thirty-eight  cents  per  bushel,  on  his  furnishing  shipping  bills 
for  the  com.  The  business  was  to  be  done  on  the  part  of 
the  plainti£&  by  James  Chappel,  their  general  agent  at  Boch- 
ester. Mack  was  to  furnish  the  shipping  bills  to  Chappel, 
who  was  to  indorse  Mack's  drafts  on  the  plaintiffs,  for  the 
amount  of  the  advances,  which  the  plaintiffs  were  to  accept 
and  pay.  Advances  to  Mack  in  the  same  way  had  been  made 
before.  On  Tuesday,  the  8th  of  August,  Mack  presented  to 
Chappel  the  two  bills  of  lading,  (Cuba  and  Neptune,)  and 
drew  two  bills  on  the  plaintiffs,  one  for  $1000  at  thirty  days, 
and  one  for  $800  at  twenty-five  days,  both  payable  to  the 
order  of  Chappel,  and  both  indorsed  by  him,  on  receiving 
the  bills  of  lading,  and  the  drafts  were  delivered  to  Mack. 
Mack  passed  and  negotiated  the  drafts  to  the  Bochester  City 
Bank,  and  received  the  money  therefor.  On  the  same  day 
Chappel  enclosed  the  shipping  bills  to  the  plaintiffs  in  New 
York.  The  two  drafts  were  presented  fov  acceptance  by  the 
American  Exchange  Bank,  and  accepted  by  the  plaintiffs 
on  the  10th  of  August,  (Thursday,)  and  were  paid  at  matu- 
rity. On  Friday  the  11th  of  August,  Bloss  sought  Niles  and 
told  him  that  he  had  sent  shipping  bills  of  the  com  to  Boch- 
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ester  to  Mack,  for  whom  he  had  bought  the  pom,  that  he  had 
not  received  the  money  and  did  not  know  what  the  matter 
was,  that  he  had  never  been  disappointed  in  receiving  money, 
but  had  previously  received  it  promptly  in  every  instance. 
Niles  said  this  was  the  first  he  had  heard  of  Mack  or  of  ship- 
ping bills,  and  he  should  sell  the  com.  Bloss  asked  him  to 
wait  till  he  could  telegraph  Mack  and  get  an  answer,  and  Bloss 
did  telegraph  him  several  times  without  getting  any  answer. 
He  then  proposed  that  Niles  or  his  clerk  should  go  with  him 
to  Rochester,  saying  he  would  pay  the  expenses  and  get  the 
money  or  give  up  the  corn.  Niles  said  Van  Inwegan  (his 
clerk)  might  go,  and  he  went  that  day  with  Bloss  to  Roches- 
ter, where  Bloss  found  that  Mack  had  failed  and  left  town  on 
Thursday.  On  that  day,  the  10th  of  August,  Mack  made  a 
general  assignment  of  all  his  property  to  John  Brown,  pre- 
ferring him  to  the  amount  of  about  $10,000,  and  distribu- 
ting the  residue  of  his  property  equally  among  the  rest  of 
his  creditors,  among  whom  Niles  &  Wheeler  were  named  as 
creditors  for  com  sold,  to  the  amount  of  about  $4,400.  On 
Saturday  Van  Inwegan  telegraphed  Niles  that  the  corn  was 
not  paid  for,  and  Mack  had  run  away.  Niles  then  sold  the 
corn  to  P.  Durfee  &  Co.,  at  Buffalo.  Durfee  &  Co.  con- 
signed the  com  and  delivered  the  bills  of  lading  to  Arthur 
H.  Root.  Root  transferred  them  to  Joseph  H.  Green,  jun. 
the  latter  to  Q-reen  &  Mather,  and  they  to  L.  W.  Brainard, 
and  under  these  parties  the  defendants  claimed  to  hold  the 
property,  and  on  demand  made  refused  to  deliver  it  to  the 
plaintiffs.  On  Saturday  afternoon  Niles  went  to  Rochester; 
went  up  the  canal  on  Sunday,  and  met  three  of  the  four 
boats  and  gave  them  new  bills  of  lading  on  account  of  P. 
Durfee  &  Co.,  care  of  Arthur  H.  Root,  Albany.  The  Cuba 
had  passed  Rochester  before  he  got  there.  He  sent  a  bill 
after  her,  to  be  signed,  which  seems  to  have  been  done.  The 
boats  had  all  left  Buffalo  with  bills  of  lading  to  M.  M.  Caleb 
&  Co.,  New  York.     On  Friday,  the  11th  of  August,  when 
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Niles  was  informed  of  the  bills  of  lading  to  the  plaintiffs  he 
telegraphed  them  as  follows : 

'^Ten  thousand  and  ninety  bushels  of  com  shipped  by  us 
on  boats  Cuba,  Neptune,  A.  Beardsley,  P.  B.  Langford, 
acc't  J.  F.  Mack,  to  Dows  &  Cary,  is  not  paid  for.  We 
notify  you  to  consider  and  hold  the  same  to  our  account  till 
further  notice.  Niles  &  Wheeler/' 

There  was  a  mistake  in  the  amount  of  the  com  as  stated 
in  the  first  bills,  and  this)  was  corrected  on  Wednesday. 
When  the  Neptune  arrived  at  Albany  the  plaintiffs  demand- 
ed the  corn  of  the  defendants,  and  offered  to  pay  the  freight, 
the  defendants  then  having  possession  thereof;  but  they  re- 
fused to  deliver  it,  and  denied  the  plaintiffs'  right  to  the  com. 

The  same  testimony  given  on  the  former  trial  was  read  by 
consent,  on  the  second  trial.  The  plaintiffs  proved  by  Bloss, 
in  addition,  that  the  bills  of  lading  were  made  out  by  Walk- 
er, he  having  been  referred  to  by  some  apparently  respon- 
sible man  in  the  office  as  the  proper  man  for  that  purpose, 
and  that,  as  he  thinks,  Niles  was  present  in  the  office  when 
he  made  out  the  bills  of  lading,  and  that  subsequently  when 
the  fact  was  again  talked  over,  Niles  made  no  objection  on 
the  ground  of  want  of  authority.  The  bills  of  lading  were 
in  the  hands  of  Bloss,  at  Buffalo,  on  the  9th  of  August. 
Cary,  one  of  the  plaintiffs,  saw  them  there,  and  having  looked 
at  them  handed  them  back  to  Bloss,  who  then  mailed  them 
to  Mack  at  Rochester,  who  delivered  them  to  Chappel's  clerk, 
receiving  from  him  therefor  two  drafts  of  Mack  on  the  plain- 
tiflfe,  payable  to  the  order  of  and  indorsed  by  Chappel,  one 
for  $1000,  and  one  for  $800,  which  Mack  procured  to  be 
discounted  at  the  Rochester  Bank.  The  bills  of  lading  were 
immediately  sent  by  Chappel's  clerk  to  New  York,  where 
they  were  accepted  by  the  plaintiffs  on  the  10th  of  August, 
and  subsequently  paid  by  them  at  maturity  some  25  or  30 
days  thereafter. 

The  parties  then  rested,  and  the  defendants'  counsel  re- 
newed the  motion  for  a  nonsuit  which  had  been  before  made 
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at  the  close  of  the  plaintiff's  testimony,  upon  the  following 
grounds :  First  That  the  plaintiffs  should  show  that  Walk- 
er was  authorized  to  make  and  execute  the  contract  for  the 
Bale  of  this  corn.  Second,  That  Chappel  was  hound  to  in- 
quire as  to  the  extent  of  Walker's  powers,  and  is  chargeable 
with  knowledge  that  he  had  not  any  proof  of  any  agency  to 
execute  a  bill  of  lading,  and  no  proof  of  any  power  to  make 
a  contract.  Third.  There  was  no  proof  of  authority  to 
Walker  to  sign  and  execute  bills  of  lading  for  Niles  &  Wheel- 
er. The  judge  on  each  occasion  overruled  and  denied  the 
motion  for  a  nonsuit,  to  which  decision  and  ruling  the  de- 
fendants on  each  occasion  excepted.  And  thereupon  the  said 
justice  made  his  statement  of  facts  found  by  him^  and  his 
conclusions  of  law,  in  the  premises,  as  follows,  to  wit : 

^^  First.  I  find  that  Niles  &  Wheeler,  from  whom  both 
parties  claim  title  to  the  2565  bushels  of  corn  in  question  in 
this  action,  were  partners,  dealing  in  produce,  at  Buffalo,  U. 
T.,  during  the  year  1848,  and  that  they  were  also  engaged  in 
the  business  of  transportation  upon  the  Erie  Canal,  with  one 
M.  M.  Caleb,  at  the  same  time,  under  the  style  of  ^American 
Transportation  Company/  Niles  &  Wheeler  at  Buffalo,  and 
said  Caleb  having  his  office  for  the  company  in  the  city  of 
New  York;  between  which  cities  the  said  transportation 
business  was  carried  on ;  and  that  on  and  before  Monday, 
the  7th  day  of  August,  1848,  the  said  Niles  &  Wheeler,  as 
produce  merchants,  were  the  owners  of  the  said  corn.  Second. 
I  find  that  on  the  7th  day  of  August,  1848,  the  said  corn 
was  in  the  lake  boat  called  the  Montezuma,  of  said  Niles  & 
Wheeler,  at  Buffalo,  and  that  on  said  day  one  James  O.  Blosa 
came  into  their  office  and  commenced  a  negotiation  with  said 
Niles,  for  the  purchase  of  the  said  com,  which  resulted  in  a 
verbal  agreement  for  the  purchase  of  said  com,  at  44  cents  per 
bushel,  for  cash,  to  be  paid  half  on  Friday  and  half  on  Sat- 
urday, the  llt]i  and  12th  days  of  August,  1848 ;  that  said 
Niles  &  Wheeler  were  to  ship  the  corn,  for  Bloss,  on  the 
boat  of  the  American  Transpoi'tation  Company,  (of  which 
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company  they  were  members,  and  acted  at  agenta,)  for  New 
York,  and  to  transport  the  same  there  for  the  sum  of  13 
cents  per  bushel,  to  be  paid  by  said  Bloss ;  that  said  con* 
tract  was  made  by  said  BlosSy  as  the  agent  of  and  for  one 
J.  F.  Mack,  and  he  acted  throughout  as  such  agent,  though 
he  did  not  disclose  the  fact  to  Niles  &  Wheeler  that  he  was 
acting  as  agent  for  Mack  until  after  the  agreement  had  been 
made,  and  subsequently  to  obtaining  the  bill  of  lading,  as 
hereinafter  stated.  Under  this  agreement,  the  com  in  ques- 
tion in  this  case  was  shipped  and  transferred  from  the  lake 
boat  Montezuma  to  the  canal  boat  Neptune,  on  the  7th 
August,  1848.  That  on  the  7th  day  of  August,  Bloss  oV 
tained  from  one  Walker,  a  clerk  in  the  office  of  Niles  &  Whee- 
ler, a  bill  of  lading  for  said  com,  which  bill  stated  that  the 
said  com  had  been  shipped  in  good  order  by  Niles  &  Whee- 
ler, agents,  on  board  the  canal  boat  Neptune,  marked  and 
consigned  as  in  the  margin,  to  be  delivered  as  addressed  with- 
out delay.    In  the  margin  was  as  follows : 

Freight  to  New  York,  a  bushel^ 
13  cents. 
(Signed,) 

N1LB8  &  Whselbb, 

per  E.  H.  Walker. 

That  Bloss  obti^ined  said  bill  of  lading  in  good  faith,  and 
Walker  had  authority  to  execute  it  for  Niles  &  Wheeler,  and 
it  was  in  fact  so  executed  by  Walker,  with  the  knowledge 
and  sanction  of  one  of  the  firm  of  Niles  &  Wheeler;  that 
said  shipping  bill  was  by  said  Bloss  transmitted  to  J.  F. 
Mack  at  Bochester,  and  said  Mack  obtained  from  the  plain- 
tiffs, through  their  agent,  an  advance  thereon,  upon  the  faith 
thereof,  on  the  8th  August,  1848,  of  38  cents  per  bushel; 
said  advance  was  made  by  indorsing  the  drafts  of  Mack, 
drawn  at  Bochester  on  the  plaintiffs  at  New  York,  and  dated 
8th  August,  1848,  and  accepted  by  the  plaintiffs  on  the  10th 
August,  1848,  and  paid  by  them  at  maturity ;  said  drafts 
were  indorsed  by  the  agent  of  the  plaintiffs  at  Bochester^  on 
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the  8ih  August.    And  the  same  were  negotiated  and 
counted,  and  the  money  obtained  thereon  on  the  same  day 
by  Mack,  at  Bocheeter.    Such  advance  was  made  by  the 
plaintiflFs  in  good  faith  upon  said  biU  of  lading,  without 
any  notice  or  knowledge  of  any  kind  to  them  or  their  agent, 
or  any  fraud  having  been  committed  or  intended  by  any  one 
in  the  purchase  of  the  said  com  or  in  obtaining  the  said  bill 
of  lading.    I  further  find  that  said  Bloss  gave  notice  to 
Niles  &  Wheeler  on  Friday  the  10th  day  of  August,  1848, 
that  he  had  not  received  the  money  from  Rochester  to  pay 
for  said  com  as  he  had  expected,  and  for  that  reason  could 
not  complete  the  purchase  of  it;  and  then  first  informed 
them  that  he  was  acting  as  the  agent  of  Mack  in  the  pur- 
chase of  the  com,  and  not  on  his  own  account.    Bloes  pro- 
posed to  Niles  &  Wheeler,  that  if  they  would  send  a  man 
with  him  to  Bochester,  if  he  did  not  get  the  money  he  would 
give  up  the  com.    Van  Inwegen,  who  was  in  the  employ  of 
Niles  &  Wheeler,  went  to  Bochester ;  upon  reaching  Bochee- 
ter, Bloss  found  that  Mack  had  failed  and  absconded.    Mack, 
the  day  previously,  on  the  10th  August,  1848,  had  made 
a  general  assignment  of  his  property,  a  copy  of  which  was 
given  in  evidence,  and  is  set  forth  in  the  preceding  case.    I 
further  find  that  on  the  12th  August,  1848,  ISTiles  &  Wheeler 
assumed  to  sell  the  com  to  P.  Durfee  ^  Co.,  at  BufUo, 
and  delivered  to  them  other  bills  of  lading  thereof;  that 
said  canal  boat  Neptune  was  on  her  way  to  New  York,  under 
the  bill  of  lading  to  Mack  with  said  com,  and  had  got  as  &r 
as  Bochester,  when  she  was  overtaken  by  Niles  on  the  ISlh 
August,  and  her  papers  changed  as  to  the  bill  of  lading;  thai 
on  the  14th  August,  1848,  a  duplicate  bill  of  lading  of  the 
com  on  the  Neptune  was  delivered,   signed  by  Niles  & 
Wheeler  to  Durfee  &  Co.    Niles  &  Wheeler  also  executed  a 
bill  of  sale  of  the  com  to  them.     Durfee  &  Co.  paid  Niles  & 
Wheeler  for  the  com  by  drafts  on  A.  EL  Boot,  which  were 
accepted  by  Boot,  and  subsequently  paid.    That  Durfee  is 
Oo.  caused  the  com  to  be  delivered  to  the  defendants  herein. 


ALBAHY-SEPTiaCBEB,  1860.  499 


DowB  «.  Qreene. 


I  forther  find  that  said  canal  boat  Neptnne  had  2565  bnshds 
of  com  on  board  of  her  on  the  8th  August,  1848,  and  when 
she  left  Buffalo,  and  the  said  bill  of  lading  issued  on  the  7th 
August  to  Bloss  was  corrected  in  the  amount  of  com  on 
board,  by  another  issued  in  the  same  form  and  manner  and 
by  Walker,  under  the  same  authority,  on  the  8th  August, 
1848,  stating  the  amount  of  2565  bushels  as  the  quantity  on 
board  the  Neptune,  which  corrected  bill  was  sent  to  Boches- 
ter,  and  was  there  on  the  10th  August,  on  which  day  a 
further  advance  was  made  thereon  in  like  manner  as  that 
made  on  the  8th  August,  so  as  to  make  up  the  amount  of 
38  cents  a  bushel  on  the  whole  cargo  of  2565  bushels.  That 
afterwards,  and  after  the  boat  Neptune  had  arrived  at  Albany, 
on  her  way  to  New  York  with  said  com,  and  on  or  about  the 
22d  August,  1848,  the  defendants  took  possession  of  her  and 
claimed  to  hold  said  com  on  behalf  of  said  Durfee  &  Co.  and 
denied  the  right  or  title  of  said  plaintiffs  to  said  com,  or  any 
part  thereof.  The  plaintiffs  then  demanded  the  com  and  the 
delivery  thereof,  offering  to  pay  to  the  defendants  the  freight  of 
13  cents  per  bushel  thereon.  The  defendants  refused  to  de- 
liver the  said  com  to  the  plaintiffs,  and  denied  their  right  to 
the  same,  or  their  having  any  interest  therein.  The  com  was 
worth  at  the  time  it  was  replevied,  viz:  the  22d  August, 
1848,  fifty-five  cents  per  bushel,  making  the  whole  value 
$1410.75.  The  interest  on  that  sum  to  27th  September, 
1858,  is  $997.67." 

And  he  decided  as  matter  of  law  upon  the  preceding  state- 
ment of  facts,  1st.  That  the  plaintifib  were  consignees  of  said 
com  under  and  by  virtue  of  the  facts  stated,  and  obtained  a 
lien  upon  said  com  under  the  factor's  act  for  the  sum  ad- 
vanced upon  the  faith  of  the  said  bill  of  lading,  viz:  thirty- 
eight  cents  per  bushel,  upon  the  amount  of  said  load  of  com 
on  the  canal  boat  Neptune.  To  which  ruliDg  and  decision 
the  defendants'  counsel  excepted.  2d.  That  the  plaintiffs, 
as  bona  fide  purchasers  for  value  to  the  extent  of  their  ad- 
vances, were  entitled  at  common  law,  as  well  as  under  the 
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itaiata,  io  ih^  posseaflion  of  the  oom,  before  aad  at  tibte  com- 
nwigement  of  this  suit.  To  trhich  niliog  and  deciBion, 
eitiier  that  the  plaintiffs .  under  the  facte  proved  were  bona 
fidepnrchaeerB  of  the  com  to  the  extent  of  their  adyanoeB,  or 
that  they  were  entitled  at  common  law  or  under  the  slatute 
to  the  possesaion  of  the  com  at  the  commencement  of  the 
suit,  or  at  any  time  before,  the  defei^dants'  counael  excepted. 
3d.  That  the  plaintiff  as  survivor  of  Ira  B.  Cary  was  eutiUed 
to  judgment  for  the  recovery  of  the  possession  of  the  com, 
and  his  damages  for  the  retention  thereof;  or  in  case  delivery 
could  not  be  had,  that  he  recover  for  the  value  thereof  the  sum 
of  ^1410.75,  besides  the  said  damages  of  $997.61  for  deten- 
tion* To  which  ruling  and  decision  that  the  plaintiff  was 
entitled  to  recover  the  possession  of  the  com,  or  damagee  for 
its  detention,  or  that  he  was  entitled  to  recover  at  all  in  the 
action,  the  defendants'  counsel  excepted.  And  the  defendants 
excepted  severally,  1.  To  each  of  the  findings  of  fact  in  the 
prec^eding  statement  of  &cts,  as  against  evidence.  2.  And 
they  also  excepted  severally  to  each  finding  as  a  conclu- 
sion of  law  in  the  preceding  statement.  3.  And  .  they  sepa- 
rately excepted  that  the  said  justice  should  have  found  upon 
the  evident  that  the  said  plaintiffs  were  not  bona  fide  holders 
of  said  bill  of  ladipg  obtained  by  Bloss  on  the  7th  August, 
1848,  but  that  the  same  contained  on  its  face  sufficient  to 
put  Chappel  and  the  plaintiflb  upon  inquiry  as  to  its  validity. 
4.  And  they  excepted  separately,  that  theconceahnent  of  agen- 
cy by  B10SS  for  Mack  firom  Niles  &  Wheeler,  was  a  fraud  in 
law^  which  vitiated  the  biU  of  lading*  5.  And  they  excepted 
separately,  that  the  contract  for  refusal  is  fraudulent  within 
the ,  sta^tute  of  frauds.  6.  And  they  excepted  separately, 
that  as  Cary  was  informed  of  the  bargain  of  Bloes  <m  or 
before  the  9th  August,  1848,  his  firm  must  be  presumed  to 
know  the  condition  of  the  sale  as  to  payment,  and  they 
acceptiod  the  drafts  with  notice  of  the  condition,  and  wsre 
not  bona  fide  holders  of  the  bills  obtained  from  Walker. 
7.  AdA  they  ncepted  separately,  that  the  concealment  of  tka 
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insolvency  of  Mack  from  Nilies  &  Wheeler,  was  a  .firalid  m 
law/  which  vitiated  the  whole  ooafitraot  fcfr  8ale>  aad'thebilL 
of  lading  fotmded  npoA  it  ,  8.  And  they  excepted  sepstrately, 
that  the  aseignment  d£  Mack  on  the  l(Hh  Angnst  for  his  cred^ 
itoiB,  was  conclusive  eididenoeof  his  intent  to  defraud  Nilea 
&  Wheeler  jjUithe  purchase  of  tiie  oota  madid  oiltheTth. 
August.  9.  And  thejr  also  excepted  separately  to  each  ruling 
in  the  decisioli  of:  matteva  of  law  in  the  af ocesaid  statement. 

I7p(m  this  finding'  of  the  judges  judgment  was^  etriiered  for 
the  plaintifb,  in  accordance  therewith,  on  the  38ih  dayof  Ncn* 
vember  1859, hand  titer  defendants  ajppBaled  tharefioiB  to.the 
generaL .tensEL  ■■  •      .•  •  i.i'.i  ')'■:  \  '..' 

L.  2V*e9fia{%  to  the  plaintiffiL 


.    :.:•!  ■■■   '     f 


W.  D.  White,  &r  tiie  Mm 

By  the  (hurt,  KodSBOOM,  J.  The  action  in  this  clue  is 
replevin,  to  reoov^  2565  bushels  of  com  alleged  to  haVe  heei^L 
unlawfully  i  detained  by  the  defendants  from  Ae  plaiattfth. 
Both,  parties  claim  tUU  to  the  com,  and  througk  the  samS 
persons,  Niles  &  Wheeler,  who  were -at  one  time  confbiBSedly 
the  owners  therecif.  The  plaintiff's  title,  if  otherwise' i  Valid, 
is  prior  in  point  of  time  to  that  of  the  defendants,  aicidinsucli 
case  must  prevail  The  question  is  upon  the  validily-of  th^ 
plaintiff's  tilile ;  which  is  always  the  question  in  an  action  of 
replevin,  and  eipemlly  so  in  this  case^  as  the.  deftodants*  title 
is  in  no  way  impeached,  if  the  plaintiffii'  tiile  &ilsj  This 
plamtifis  make  title  as  aUeg^  bona  fide  holders  of  the  bill  of 
ladiag,  raying  upcm  Which  as  the  evidence  of  title  to  the 
property,  they  made  adrances  to  the  shipper  of  the  goodsi, 
and  they  claim  a;  lien <to  the  extent  of  these  adtances  ae 
against  the  defendants,  (who  are  subsequent  purohasiaaB  of 
the  Cora  from  Niles  ^  Wheeler,)  both,  at  common  lav^anid 
wider  the  statute*'^ relative  to  principals  and  fisMstois  AnA 
agents/ V  (3  jB.  8. 16^  §§  1,  2.)    The  important  inquiries^ 
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1ih»erefore^  to  which  we  should  direct  onr  attention,  are  1.  Is 
the  inBtrument,  tinder  which  the  plaintiffs  claiin,  a  bill  of  lad- 
ing ?  2.  Was  it  executed  and  delivered  to  them  by  the  own- 
ers of  tihie  goods  or  their  agent ;  or  did  the  plaintifEs  come  into 
possession  of  it  in  some  other  way,  in  a  manner  to  bind  the 
owners,  Niles  &  Wheeler  ?  3.  Did  the  plaintiffii  make  ad- 
yanoes  thereon  in  good  faith  before  notice  that  the  person  in 
whose  name  the  shipment  of  the  goods  was  made  was  not  the 
actual  and  bona  Me  owner  thereof?  Let  us  examine  each 
ef  these  propositions. 

'  1.  The  instrument  under  which  the  plftintiflfs  claim  was  a 
bill  of  lading.  If  not  exactly  formal,  it  was  subetantiaUy 
such.  It  did  not  detract  from  its  force  or  validity  that  it 
purported  to  be  the  act  of  the  owners  of  tiie  goods  and  also 
of  the  carrying  vessel^  instead  of  their  agent,  the  master  or 
captain.  Not  only  from  its  similarity  to  other  bills  of  lading 
has  this  been- argued  to  possess  the  character  of  such  a  paper, 
but  this  very  instrument  has  in  several  instances  been  ad- 
judged to  be  a  bill  of  lading.  That  question,  therefore,  is 
no  longer  open  to  discussion.  {Dowa  v.  Perriny  16  N,  T.  B, 
828,  9.  Dowa  v.  Greene^  16  Barb.  72.  Dowa  v.  Bush,  28 
id.  ids.    Bank  of  Bocheater  v.  Jonea,  4  Comat.  497.) 

2.  The  paper  does  not  purport  to  have  been  executed  by 
Niles  &  Wheeler  personally,  but  by  them  "  per  B.  H.  Walker." 
We  must  therefore  inquire  into  the  authority  of  Walker  to 
execute  and  deliver  the  instrument.  He  had  no  express 
authority.  He  was  not  instructed  by  his  principals  to  execute 
the  paper.  But  there  is  mudii  evidence  of  implied  authority. 
He  was  a  derk  in  the  employ  of  Niles  &•  Wheeler,  the  only 
indoor  clerk  at  that  time.  He  was  a  cleik  in  the  shipping  or 
carrying  business ;  a  derk  to  mdbe  o«^  bills  of  lading ;  aclerk 
to  sign  those  of  a  particular  character,  to  wit,  where  Niles  & 
Wheeler  were  mere  freighters  and  not  owners  of  the  goods. 
He  does  not  recollect  before  to  have  signed  any,  where  Niles 
&  Wheeler  were  the  owners ;  but  this  nice  distinction,  it 
seems  to  me,  cannot  affect  his  real  authority,  or  prejudice  the 
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public  or  dealers  with  the  concem,  ignorant  of  an j  sncli  lim- 
itation. It  is  somewhat  remarkable  that  Niles,  who  was  ex* 
amined  as  a  witness  in  the  cause  by  the  defendants,  (Wheeler 
not  being  at  home  at  the  time  of  the  transaction,)  does  not 
deny  the  authority  of  Walker  to  sign  bills  of  lading,  and  is 
not  examined  upon  that  subject.  On  the  first  trial  of  the 
cause  Bloss  testified  that  he  did  not  recollect  that  Niles  was 
present  when  the  bills  of  lading  were  obtained,  or  then  Isaew 
of  the  fact ;  and  Niles  swore  he  did  not.  But  on  the  second 
trial,  now  under  review,  Bloss  testified  that  when  he  first  in- 
quired at  the  office  for  the  bill  of  lading,  some  person  within 
the  bar  or  enclosure,  and  some  person  with  whom  he  had  con- 
versed as  to  the  purchase  of  the  com,  referred  him  to  Walker ; 
and  among  the  persons  thus  within  the  bar,  was,  he  thinks, 
Mr  Niles ;  that  it  was  in  pursuance  of  this  reference  that  he 
got  the  bills  of  lading  of  Walker ;  and  that  when,  after  the 
bills  were  procured,  he  in  a  subsequent  part  of  the  week,  spoke 
to  Niles  about  having  sent  the  bills  of  lading  to  Bochester, 
the  latter  did  not,  to  his  recollection,  object  to  or  deny  Walk- 
er's authority  to  sign  the  bills.  Upon  this  evidence  the  judge 
who  tried  this  cause  at  the  circuit  without  a  jury,  found  ''  that 
Bloss  obtained  said  bill  of  lading  in  good  faith,  and  Walker 
had  authority  to  execute  it  for  Niles  &  Wheeler,  and  it  was 
in  fact  executed  by  Walker  with  the  knowledge  and  sanction 
of  one  of  the  firm  of  Niles  &  Wheeler.*'  On  this  evidence  I 
think  we  cannot,  in  a  court  of  review,  subvert  this  finding,  or 
undertake  to  say  it  was  a  finding  against  the  weight  of  evi- 
dence. There  may  be  some  little  further  evidence  on  this 
point,  which  has  escaped  my  attention,  but  none,  I  think,  of 
much  moment,  and  I  cannot  therefore  regard  it  as  an  appro- 
priate case  for  granting  a  new  trial  on  account  of  an  erroneous 
finding  on  this  question  of  fact. 

Assuming  the  biU  of  lading  to  have  been  well  executed  by 
Walker  in  behalf  of  Niles  &  Wheeler,  and  to  have  gone  into 
the  possession  of  Bloss  lawfully,  did  the  plaintiffs  make  ad- 
vances upon  it  to  Mack  in  good  faith,  relying  upon  the  bill  of 
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lading  80  evidence  of  his  ownership  and  without  notice  of  any 
&^t8  justifying  the  conclusion  that  he  was  not  the  real  owner, 
or  that  any  fraud  was  meditated,  or  had  been  committed, 
in  the  purchase  of  the  com  ?  This  question  has  been  answered 
in  the  affirmative  by  the  judge  who  tried  the  cause,  and  I 
think  upon  sufficient  evidence.  There  is  some  testimony 
tending  to  show  that  Bloss  saw  Cary  on  the  9th  of  August,  at 
Buffi^o,  but  none  that  he  disclosed  to  him  there  the  particu- 
lani  of  the  contract ;  and  some  testimony  tending  to  show 
that  DpwB  wenl^  down  the  Hudson  river  with  Mack  after  he 
made  the  assignment,  but  I  can  discover  none  seriously  af- 
fectiqg  or  at  any  ra,te  overthrowing  the  other  fSu^ts  in  the  case 
tending  to  show  that  the  advances  were  made  by  the  plain- 
ixSb  in  ignorance  of  any  circumstances  tending  to  cast  sus- 
picion upon  the  title  of  Hack.  A  new  trial  upon  that  ground 
ought  not  liherefore  to  be  grants. 

It  remains  to  consider  another  question  of  some  importance, 
made  so  by  the  decision  of  the  court  of  appeals  in  the  case  of 
Doioa  V.  JPfirriw,  (16  N.  F,  Bep.  325,)  to  wit,  whether,  as- 
suming the  bill  of  lading  to  have  been  executed  imder  proper 
aulihorit^  and  to  have  been  lawfully  and  intentionally  deliv- 
ered to  Bloss,  and  to  his  principal  Mack,  and  the  plaintifis  as 
the  indorsees  of  the  bill  of  lading  and  the  consignees  of  the 
goods,  to  hcvve  majde  advances  thereon  to  Mack  in  good  &iih 
without  notice  that  he  was  not  the  owner  of  the  goods,  the 
plaintiffs'  title  to  the  com  is  good,  notwithstanding  Mack  may 
have  intended  a  fraud  in  acquiring  possession  of  the  goods  and 
purchased  with  a  preconceived  intention  not  to  pay.  For  the 
purpose  of  consid'enng  this  question,  I  assume  that  the  in- 
tentions of  Mack|  though  not  of  Bloss,  were  fraudulent,  there 
being  sufficient  evidence  in  the  case,  perhaps,  to  justify  such 
an  inference,  although  the  judge  has  not  found  the  fact,  and 
there  is  room  for  debate  whether  the  fraudulent  intent  on  the 
part  of  Mack  was  conceived  until  after  Bloss  had  sent  on  to 
him  the  bills  of  lading  from  Buffido.  The  court  of  appeals, 
in  the  case  last  cited,  are  reported  to  have  decided  that  a  bill 
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of  lading  is  only  so  far  negotiable  as  to  protect  a  bona  lide 
indorsee  thereof-  for  value  from  the  exerdse  bj  the  con^* 
signer  of  the  right  of  stoppage  in  transitu;  bat  when  such 
bill  of  lading  is  obtained  by  fraud,  from  the  owners  of  the 
goods,  and  there  has  been  in  fact  no  sale  of  them,  an  indorseOi 
though  taking  in  good  faith  and  for  value,  can  obtain  no 
better  title  to  the  goods  than  the  indorsee  had.  The  bill 
is  of  no  effect,  except  when  the  assignor  has  at  the  time 
some  right  or  authority  operative  as  against  the  owner  xmtil 
rescinded  by  him.     {Dows  v.  Perrin,  16  N.  T,  Bep.  325.) 

Now  the  first  remark  to  be  made  in  reference  to  that  de« 
cision  is,  that  the  case  called  for  no  such  adjudication.  The 
court,  before  announcing  the  principle  just  quoted,  had  de- 
cided  that  the  judge  at  the  trial  should  have  nonsuited  the 
plaintiff  for  want  of  evidence  of  authority  on  the  part  of 
Walker  to  execute  the  bill  of  lading,  and  then  proceeded  to 
declare  this  principle  in  anticipation  of  the  state  of  facts 
which  might  be  presented  upon  a  new  trial.  While  the  prin- 
ciple thus  announced  is^  therefore,  entitled  to  the  greatest  re- 
spect as  the  opinion  of  the  highest  judicial  tribunal  in  the 
state,  it  does  not  possess  the  force  of  authority,  as  a  rule  of 
action  in  other  cases. 

Nor  is  it  necessary  to  dispute  the  position  maintained  by 
the  learned  chief  justice  who  delivered  the  opinion  of  the 
court,  that  Mack,  as  the  fraudulent  purchaser  of  the  goods, 
was  not  in  a  situation  to  dispute  the  title  of  Niles  &  Wheeler 
or  that  of  their  bona  fide  assignees.  He  acquired  no  title  by 
the  purchase,  on  account  of  the  fraud,  and  was  liable  to  an 
action  of  replevin  for  the  goods. 

But  the  important  question  is,  what  right  did  the  bona 
fide  purchaser  from  him  acquire ;  for  such  is  the  situation  of 
the  plaintiffs.  I  take  it  to  be  very  well  settled  that  a  bona 
fide  purchaser  for  value  from  a  fraudulent  vendee  obtains  a 
superior  title  to  a  subsequent  bona  fide  purchaser  from  the 
vendor,  where  possession  accompanies  the  sale  from  the  fraud- 
ident  vendee.    And  in  this  case  I  think  Mack  must  be  deemed 
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to  have  had  the  possession.  In  the  first  place,  Bloss,  and 
through  him,  his  principal,  Mack,  obtained  lawful  possession 
of  the  com.  The  bill  of  lading  was  made  out  in  the  name 
of  Mctck;  the  goods  mentioned  in  the  bill  of  lading  were  d^ 
posited  in  the  canal  boat,  and  by  virtue  of  the  bill,  and  with 
the  consent  of  Niles  &  Wheeler,  the  master  of  the  boat  held 
the  goods  as  the  goods  of  Mack ;  at  least  as  the  goods  of 
Hack  or  of  his  consignees,  the  plaintiflBs.  He  held  them  in 
no  sense  as  the  goods  of  NUes  &  Wheeler.  In  fact  he  held 
them  as  the  property  and  for  the  benefit  of  the  consignees, 
the  plaintiffs.  Prima  facie  the  right  of  property,  as  between 
the  consignor  and  consignee,  is  in  the  latter;  though  the 
transaction  is  subject  to  explanation,  and  the  consignee  may 
be  shown  to  be  the  mere  agent  or  depositary  of  the  consignor. 
This  being  so,  the  goods  on  board  of  the  canal  boat  were,  with 
the  knowledge  and  consent  of  Niles  &  Wheeler  expressed  on 
the  face  of  the  bill  of  lading,  in  fact  held  by  the  master  of  the 
boat  for  the  plaintiffs  as  the  owners  thereof.  Is  it  possible, 
under  such  circumstances  and  in  the  absence  of  fraud,  that 
Niles  &  Wheeler  could  subsequentljPconvey  a  valid  title  to 
the  defendants  ? 

Properly  speaking,  therefore,  the  question  discussed  in  the 
case  of  Dow8  v.  Perrin  did  not  arise.  The  plaintiffs  were 
not  the  indorsees  of  the  bill  of  lading,  but  the  original  parties 
thereto,  the  very  persons  in  whose  favor  the  bill  was  made ; 
and  it  seems  unnecessary  to  discuss  the  question  whether  a 
subsequent  indorsee  receiving  the  transfer  of  the  bill  simply  by 
indorsement  or  assignment  from  a  fraudulent  shipper  or  con- 
signee of  the  goods,  as  a  security  for  cash  advances  made  in 
good  faith,  acquires  a  title  untainted  with  the  original  fraud. 
In  one  sense,  indeed,  the  plaintiffs  may  be  said  to  be  subsequent 
parties ;  that  is,  they  are  not  the  original  purchasers  from 
Niles  &  Wheeler,  but  purchasers  from  thdr  fraudulent  ven- 
dee. And  although  this  assimilates  them,  somewhat,  to  m^re 
indorsees  in  good  faith  of  the  bill  of  lading,  yet  I  think  the 
fact  that  the  plaintiffs  are  the  actual  consignees  of  the  com^ 
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named  as  such  in  the  bill  of  lading — creates  a  material  dis» 
tinction  in  their  favor. 

Bnt  let  it  be  conceded  that  the  plaintiffs  occupy  the  posi« 
tion  simply  of  bona  fide  indorsees  of  the  bill  of  ladings  making 
advances  in  good  faith  upon  the  strength  of  Mack's  supposed 
ownership  of  the  goods^  is  it  true  that  the  law  is^  and  '^  that 
the  courts  have  gone  no  farther  upon  this  subject  than  to  hold, 
that  the  bona  fide  indorsee  of  a  bQl  of  lading  for  value  is  not 
liable  to  have  the  property  which  it  represents  stopped  in 
tranaitu  by  his  consignor  on  account  of  the  non-payment  of 
the  purchase  price/'  and  ^^  that  the  holder  of  sudi  a  bill  void 
[voidable  ?]  on  account  of  fraud^  cannot  confer  a  better  title 
than  he  had  himself"  ?  (16  N.  T.  Bep.  332.)  By  the  use 
of  the  term  voidj  I  presume  is  here  meant  voidahle;  for  in 
the  connection  here  used,  a  bill  of  lading  is  never  absolutely 
void,  but  only  voidable  at  the  instance  of  the  a^^eved  party, 
and  in  that  sense  it  is  every  day's  experience  that  a  fraudu- 
lent vendee  can  confer  upon  a  bona  fide  purchaser  a  better 
title  than  he  himself  had.  And  for  the  purpose  of  this  argu* 
ment,  a  bona  fide  indorsee  of  the  bill  of  lading  for  value 
stands  in  all  substantial  respects  in  the  attitude  of  a  pur- 
chaser of  the  goods.  The  bill  of  lading  is  the  symbol  of  title, 
and  the  evidence  of  possession.  It  is  the  key  of  the  canal 
boat  warehouse.  The  master  of  the  boat  holds  the  goods  for, 
and  as  being  in  the  possession  of,  the  party  named  as  ovmer 
in  the  bill  of  lading.  The  party  then  has  all  the  possession 
of  which  the  nature  of  the  thing  is  capable,  while  in  the  act 
of  transportation  by  another  party  for  his  benefit.  And  the 
advance  upon  the  credit  of  the  goods,  whether  to  the  full  or 
only  the  partial  value,  makes  him  pro  tanto  ih^i  purchaser  of 
the  goods — the  conditional  purchaser — the  purchaser  until 
the  amount  of  the  advances  is  reimbursed,  or  what  is  the  same 
thing,  the  lien-holder  or  mortgagee.  The  indorsement  of  the 
bill  of  lading  is  the  bill  of  sale  of  the  goods.  By  commercial 
usage  it  has  this  efiect,  in  the  same  manner  and  to  the  same 
extent  as  if  the  bill  of  sale  or  transfer  of  title  was  written  out 
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at  length  upon  the  back  of  the  bill  of  lading.  TothiB  eztMit 
the  negotiability  of  these  instruments  has  never,  so  &r  at 
I  know,  been  questioned.  The  plaintifib,  therefore,  as  bona 
fide  indorsees  for  value  of  the  bill  of  lading,  stand  in  precisely 
the  same  light  as  any  other  bona  fide  purchasers  of  property 
from  a  fraudulent  vendee.  The  vendors  in  this  as  in  ofh^ 
cases  of  a  bonafide  change  of  ownership,  lost  their  right  of  stop- 
page in  traneitUy  and  not  the  less  so,  though  the  purchase  from 
them  was  fraudulent.  Strictly  and  tedmically  speaking, 
perhaps  the  right  of  stoppage  in  transitu  in  most  caaea  ap* 
plies  to  a  case  where  the  purchase  may  have  been  fair,  but 
the  purchaser  is,  or  becomes,  insolvent;  but  was  it  <dver 
doubted  that  it  could  also,  and  more  emphatically,  be  ater- 
dsed  where  the  purchase  was  fraudulent,  and  ■  the:  lawf ulneaa 
of  the  exercise  of  this  right  in  each  case  depends,  when  ex-* 
erted  against  another  party  than  the  original  purchaser,  upon 
the  question  has  such  party  obtained  the  transfer  of  title  in 
good  faith,  for  value  and  upon  the  presumed  ownership  of 
the  goods  in  his  vendor  ?  If  so,  the  right  of  stoppage  in 
transitu  is  at  an  end.  Under  the  facts  proved  and  found, 
therefore,  the  plaintiffs  are  bona  fide  holders  for  value  of  the 
bill  of  lading  and  of  the  com,  under  a  bill  of  lading  lawfully 
executed  and  delivered  to  their  vendor  by  the  original  owners 
of  the  goods  and  of  the  shipping  boat,  with  nothing  to  im- 
peach their  title  except  the  fraud  of  their  vendor,  of  which 
they  were  ignorant.  I  think  this  gives  them  a  good  title  as 
against  a  subsequent  purchaser  from  the  original  owners. 

3.  Assuming  the  facts  of  the  case  to  be  such  as  have  been 
before  mentioned  and  such  as  have  been  found  by  the  trial 
court,  I  am  of  opinion  that  the  right  of  the  plaintiffs  to  re- 
cover stands  firm  upon  the  Ist  and  2d  sections  of  the  factor's 
act.  (3  B.  8.  76,  5th  ed.)  That  act  in  substance  provides 
that  every  consignee  of  merchandise  shall  be  entitled  to  alien 
thereon  for  any  money  advanced  or  negotiable  security  given 
by  such  consignee  to  or  for  the  use  of  the  person  in  whose 
name  the  shipment  thereof  shall  be  madC;  and  that  such  last 
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named  person  shall  be  deemed  the  true  owner  of  such  mer-^ 
chandise^  unless  the  consignee  shall  have  notice  to  the  con- 
trary by  the  bill  of  lading  or  otherwise.  The  case  of  the 
plaintifby  as  established  by  the  evidence  and  found  by  the 
court  below,  seems  to  stand  precisely  in  the  predicamoit  con- 
templated by.  this  act  The  plaintiffs  being  therefore  protected 
by  Ihis  act,  having  the  constructive  and  the  actual  possession 
of  the  goods  under  the  bill  of  lading — being  deprived  of  that 
possession  by  Niles  &  Wheeler— ^finding  their  property  sub- 
sequently  in  possession  of  the  defendants,  who  upon  demand 
refused  to  deliver  the  same  to  them,  were  entitled,  I  think,  to 
maintain  the  action  of  replevin  and  to  re|pver  the  com  or  its 
valne.  .  •  The  view  of  the  case  taken  by  the  court  below  was 
correct,  and  the  judgment  of  the  circuit  court  should  be 
affirmed* 

[Albakt  Qxnsbal  Tbbm,  September  8, 1860.    Ootdd,  HogAoom  and  Bocka, 
Jnstioee.] 


The  People,  ex  rel.  The  Bank  of  the  Commonwealth,  va. 
The  CoMMissioi^ERS  of  Assessments  and  Taxes  of  the 
City  and  County  of  New  York. 

The.itfttates  of  this  state  clearly  require  that  every  moneyed  or  stock  corpor»- 
tion  shall  he  assessed  for,  and  pay  taxes  upon,  the  whole  amoant  of  the 
balance  of  its  capital  stock  paid  in  and  rexnaininj^,  after  deducting  the  shares 
of  stock  excepted  or  exempted  by  the  10th  section  of  the  statute,  (1  R,  3. 
p.  994,  bik  «2.)  notwithstanding  a  portion  or  even  the  whole  of  such  balance 
may  be  invested  In  stocks  of  the  United  States  held  by  such  corporation. 

Those  statutes,  thus  construed,  are  not  unconstitutional  in  so  far  as  they 
provide  for,  or  authorize,  taxation  by  state  authority  of  any  part  of  the 
capital  stock  of  a  moneyed  corporation  which  is  Invested  In  stocks  of  the 
United  States. 

Tbls  ooDstmction  is  not  sn  evasion  of  the  admitted  rule  of  law  that  United 
States  stocks  are  not  liable  to  taxation  by  state  authority ;  the  assessment 
being,  not  in  form  merely,  but  in  fact  and  in  principle,  upon  the  capital 
dock  of  the  corporation,  and  not  upon  the  property  in  which  the  money 
paid  in  for  that  capital  is  invested. 
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THE  Bank  of  the  Commonwealth,  the  relator  in  this  case, 
is  a  banking  association  in  the  city  of  New  York,  formed 
under  the  act  to  authorize  the  business  of  banking,  passed 
April  18  th,  1838.  Its  capital  stock  actually  paid  in  amounts 
to  $750,000,  of  which  the  sum  of  $188,834.84  is  invested  in 
real  estate  occupied  as  a  banking  house,  &c.  which  sum  being 
deducted  from  said  capital  leaves  a  balance  of  $561,165.16 : 
Of  this  balance  the  sum  of  $103,000  has  been  invested  by 
the  bank  in  United  States  stocks  of  the  loan  of  1858,  which 
stocks  and  the  certificates  therefor  it  now  owns  and  holds, 
and  the  bank  claims  that  said  stocks,  and  the  amount  of  the 
capital  of  the  ban|(  invested  therein,  are,  under  the  constitu- 
tion of  the  United  States,  exempt  from  taxation.  The  com- 
missioners of  taxes  and  assessments  of  the  city  and  county 

• 

of  JN'ew  York  denied  the  application  of  the  bank  to  have  said 
sum  of  $103,000,  so  invested  in  United  State  stocks  deduct- 
ed from  the  amount  of  its  capital  liable  to  taxation  for  the 
year  1859,  as  personal  property,  and  decided  that  such  sum 
was  not  exempt,  as  claimed,  and  they  assessed  the  capital 
stock  of  the  bank  liable  to  taxation  as  personal  property,  for 
the  year  1859,  at  said  sum  of  $561,165.16. 

On  the  relation  of  the  bank  a  writ  of  certiorari  was  issued 
to  the  commissioners,  who  made  return  thereto,  showing  the 
facts  above  stated ;  upon  which  this  court,  at  special  term, 
in  July  1859,  decided  and  adjudged  that  said  assessment* 
should  be  confirmed,  with  costs  against  the  relator.  The  fol- 
lowing opinion  was  given  by  the  justice  deciding  the  cause, 
at  the  special  term : 

Sutherland,  J.  "After  a  good  deal  of  consideration,  I 
am  of  the  opinion  that  the  commissioners  of  assessments,  in  de- 
termining the  amount  for  which  the  relator  should  be  assessed, 
did  right,  after  deducting  from  $740,000,  the  amount  of 
their  capital  stock  paid  in,  or  secured  to  be  paid  in,  the  sum 
of  $188,83484  paid  for  their  real  estate,  in  refusing  to  de- 
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duct  the  fturther  sum  of  $103,000,  the  portion  of  their  capi- 
tal stock  invested  in  stocks  of  the  United  States. 

The  question  has  been  somewhat  complicated  by  the  amend- 
ments in  1853  and  1857  to  title  4  of  chapter  13  of  part  Ist 
of  the  revis^  statutes,  (1  B.*8.  414,)  but  I  think,  notwith- 
standing these  amendments,  the  commissioners  did  right  in 
refusing  to  make  the  deduction.  There  is  no  doubt  that  by 
the  provisions  of  this  title,  as  they  were  before  these  amend- 
ments, the  relators  were  liable  to  taxation  on  the  amount  of 
their  capital  stock  paid  iuy  or  secured  to  he  paid  in^  after 
deducting  the  sums  paid  for  real  estate,  and  the  amount  of 
their  stock,  if  any,  belonging  to  the  state  or  to  incorporated 
literary  and  charitable  institutions,  irrespective  of  its  invest- 
ment at  all,  or  if  invested,  irrespective  of  the  manner  of  its 
investm^it  and  of  its  accumulations,  or  losses,  or  value. 
(1  B.  S.  414,  tit.  4,  §§  12.  6, 10.  The  People  v.  Supervisors 
of  Niagara^  4  Hill,  22.  Bank  of  Utica  v.  City  of  Uticaj 
4  Paige,  399.)  Under  the  provisions  of  the  revised  stat- 
utes, before  the  act  of  1857,  the  relators  were  liable  to  be 
taxed  on  the  nominal  amount  of  their  stock  itself,  paid  in, 
or  secured  to  he  paid  in,  and  not  upon  its  value.  By  the 
act  of  1853,  {Laws  of  1853,  ch.  654,)  they  were  liable  to  be 
taxed,  not  only  upon  the  nominal  amount  of  the  stock  paid 
in,  or  secured  to  be  paid  in,  but  also  upon  the  amount  of  all 
surplus  profits  or  reserved  funds,  exceeding  ten  per  cent  of 
their  capital,  after  deducting  the  amount  paid  for  their  real 
estate,  and  the  amount  of  their  stock,  if  any,  belonging  to 
the  state,  &c.  By  the  laws  of  1857,  {vol  2,  ch.  456,)  'The 
capital  stock  of  every  company  liable  to  taxation,  except  such 
part  of  it  as  shall  have  been  excepted  on  the  assessment  roll, 
or  shall  have  been  exempted  by  law,  together  with  its  sur- 
plus profits  or  reserved  funds,  exceeding  ten  per  cent  of  its 
capital,  after  deducting  the  assessed  value  of  its  real  estate, 
and  all  shares  of  stock  in  other  corporations,  actually  owned 
by  such  company,  which  are  taxable  upon  their  capital  stock 
under  the  laws  of  this  state,  shall  be  assessed  at  its  actual 
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voJice^  and  taxed  in  the  same  manner  as  the  other  pereonal 
and  real  estate  of  the  county/ 

I  am  aware  that  a  yery  strong  argument  can  be  made,  for 
such  an  argument  was  made  by  the  counsel  for  the  relatora 
in  this  case,  to  show,  that  to  hold  in  this  case,  under  the  pro- 
visions of  the  revised  statutes,  as  thus  amended,  that  the 
relators  are  liable  to  taxation  on  their  capital  stock,  to  be 
assessed  at  its  actual  vcUue^  without  reference  to  its  invest- 
ment, or  to  what  it  is  invested  in,  would  be  an  evasion  of  the 
constitution  of  the  United  States,  and  of  the  decisions  of  die 
federal  court  under  it,  and  a  sacrifice  of  substance  to  form. 
But  without  undertaking  to  answer  this  argument  at  large, 
I  will  say,  that  sometimes  words  are  things,  and  as  the  leg- 
islature have  chosen  to  say  that  the  capital  stock  of  the  com- 
pany, paid  in,  or  secured  to  be  paid  in,  shall  be  taxed  at  its 
actual  value  to  the  shareholders,  irrespective  of  the  mode  or 
manner  of  its  investment,  I  am  not  willing  to  circumscribe 
state  sovereignty  by  holding  that  they  had  not  power  to  say  so. 

The  capital  stock  of  the  company  is  taxable  as  a  distinct 
thing,  from  the  stock  which  it  holds  in  other  companies.  The 
holders  of  its  shares  might  have  been  taxed  for  their  several 
shares,  but  these  shareholders  are  not  taxed  as  such,  and  the 
company  is  .to  be  taxed  for  all  the  shares  except  those  belong- 
ing to  the  state,  &c.  It  is  the  shares  of  its  own  stock  which 
are  taxable  at  their  actual  value,  and  not  the  shares  which 
the  company  own  of  the  stock  of  other  companies,  or  of  the 
public  stock  of  the  United  States.  The  assessment  com- 
plained of  in  this  case,  by  the  Bank  of  the  Commonwealth,  was 
not  on  the  United  States  stock  held  by  the  bank,  but  on  its 
own  stock,  as  a  distinct  thing,  and  as  such  having  a  known 
and  distinct  value. 

In  the  case  of  Western  v.  City  of  Charleston,  in  the  su- 

^  preme  court  of  the  United  States,  (2  Peters,  449,)  the  tax 

was  imposed  on  the  United  States  stock,  ^^eo  nomine"    In 

McCuUoch  V.  State  of  Maryland,  (4  Wheaton,  436,)  it  was 

held,  that  the  interest  which  a  citizen  held  in  the  Bank  of  the 
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United  States  was  taxable  by  the  state.  In  the  case  of  the 
British  Commercial  Insurance  Co,  v.  The  Commissioners  of 
TaxeSy  decided  at  special  tenn  of  this  court^  July,  1858,  and 
at  general  term,  December,  1858,  the  stock  deposited  with 
the  comptroller  did  not  consist  of  shares  of  the  company's 
own  capital  stock,  but  was  a  distinct  fond,  or  deposit  of  stock. 

Upon  the  whole,  I  am  of  the  opinion  that  the  relators  are 
bound  to  pay  the  tax,  as  assessed  by  the  commissioners,  and 
that  the  proceedings  of  the  commissioners  should  be  affirmed, 
with  costs.'' 

From  the  judgment  in  pursuance  of  this  opinion  the  rela- 
tor appealed  to  the  general  term. 

A.  M,  Bradford  and  Irving  Farisj  for  the  appellants. 

B.  F.  Andrews^  for  the  respondents. 

By  the  Court y  Bonhb  y,  J.  The  question  to  be  determined 
in  this  case  is  of  very  great  importance,  and  should  receive 
a  more  deliberate  and  careful  examination  than  the  press  of 
business  in  this  court  will  permit  us  now  to  give  to  it.  The 
case,  however,  will  undoubtedly  be  carried  to  the  court  of 
last  resort,  for  final  adjudication,  and  I  have  therefore  less 
hesitation  in  stating  the  conclusion  at  which,  upon  brief 
consideration,  I  have  arrived. 

The  decision  of  the  case,  in  my  opinion,  depends  entirely 
upon  the  construction  to  be  given  to  the  statutes  concerning 
the  assessment  of  taxes  on  incorporated  companies  as  amend- 
ed by  the  act  passed  April  15th,  1857,  {Laws  of  1857,  vol. 
2,  cK  456,  p.  1,)  and,  for  the  purposes  of  this  decision,  I 
assume  that  all  stocks  of  the  United  States  are  exempt  from 
taxation  by  the  state  governments ;  and  not  only  that  such 
stocks  cannot  he  so  taxed^  eo  nomine^  but  that  individuals 
who  are  the  owners  and  holders  thereof  cannot  be  taxed  for 
the  amount  or  value  of  the  same  as  for  personal  property 
owned  by  them.  (1  Ken^s  Com.  425,  (fee.  Qth  ed.     Weston  v. 
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City  of  Charleston,  2  Peters'  U.  8.  B.  449.  McCuUoch  t. 
State  of  Maryland,  4  Wheat,  316.  International  Life  Ass. 
Society  v.  ComWs  of  Taxes,  28  Barb.  318.)  This  relator, 
the  Bank  of  the  Commonwealth,  is  a  domestic  corporation 
created  by  and  under  the  laws  of  thisstatei  and  subject  to 
its  authority  and  legislation. 

The  statutes  of  this  state  relative  to  this  subject,  as  amend- 
ed in  1857,  provide  as  follows :  (1 B,  S.  944,  dc.  5th  ed.  §  1:) 
All  moneyed  or  stock  corporations,  deriving  an  income  or 
profit  from  their  capital  or  otherwise,  shall  be  liable  to  taxa- 
tion on  their  capital  in  the  manner  hereinafter  prescribed. 
§  3.  The  president  &c.  of  every  such  incorporated  company 
shall,  on  or  before  the  first  day  of  July  in  each  year,  make 
and  deliver  to  the  assessors  a  written  statement,  specify- 
ing ;  1.  The  real  estate  (if  any)  owned  by  such  company, 
where  situated,  and  the  sums  actually  paid  therefor ;  2.  The 
capital  stock,  actually  paid  in  and  secured  to  be  paid  in,  ex- 
cepting therefrom  the  sums  paid  for  real  estate  and  the  amount 
of  such  capital  stock  held  by  the  state  and  by  any  incorpora- 
ted literary  or  charitable  institution ;  and  3.  The  town  or 
ward  in  which  the  principal  office  of  the  company  is  situated 
or  its  business  is  carried  on,  or  in  which  it  is  liable  to  be 
taxed.  §  7.  The  assessors  shall  enter  in  their  assessment 
rolls  as  follows :  1.  In  the  first  column,  the  name  of  each 
incorporated  company  liable  to  taxation,  and,  under  its  name, 
shall  specify  the  amount  of  its  capital  stock  paid  in,  the 
amount  paid  by  such  company  for  real  estate  then  belonging 
to  it  wherever  situated,  the  amount  of  its  surplus  profits 
or  reserved  funds,  exceeding  ten  per  cent  of  its  capital  after 
deducting  therefrom  said  amount  of  said  real  estate,  and  the 
amount  of  its  stock  (if  any)  belonging  to  the  state  and  to 
incorporated  Uterary  or  charitable  institutions.  2.  In  the 
second  column,  the  quantity  of  real  estate  owned  by  such 
company  within  their  town  or  ward;  and,  in  the  third  column, 
the  actual  value  thereof  estinutte^  as  in  other  cases.  3.  In 
the  fourth  column,  the  amount  of  capital  stock  of  every  sudi 
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company  paid  in  and  sectired  to  be  paid  in,  and  of  all  Bnch 
fmrploB  profits  or  reserved  funds  as  aforesaid,  after  deducting 
the  sums  paid  out  for  real  estate  then  belonging  to  it,  and 
the  amount  of  stock  (if  any)  belonging  to  the  state  and  to 
incorporated,  literary  and  charitable  institutions.  §  10.  ^^  The 
capital  stock  of  every  company  liable  to  taxation  except  such 
part  of  it  as  shall  Jiave  been  excepted  in  the  assessment  roll, 
or  as  shall  have  been  exempted  by  law,  together  with  its  sur- 
plus profits  or  reserved  funds,  exceeding  ten  per  cent  of  its 
capital  after  deducting  the  assessed  value  of  its  real  estate, 
and  all  shares  of  stock  in  other  corporations,  actually  owned 
by  such  company  which  are  taxable  upon  their  capital  stock 
under  the  laws  of  this  state,  shall  be  assessed  ai  its  actual 
value  and  taxed  in  the  same  manner  as  other  personal  and 
real  estate  of  the  county." 

Under  these  statutory  provisions  the  assessment  in  this 
case  has  been  made  on  said  balance  of  the  capital  stock  of 
the  relator,  and,  as  it  appears  to  me,  in  exact  accordance  with 
those  provisions.  There  is  no  question  here  of  surplus  profits 
or  reserved  funds>  or  as  to  the  actual  value  of  the  stocky 
(whatever  may  be  the  meaning  of  that  phrase  as  used  in  §  10 
above  referred  to,)  neither  does  it  appear  that  any  part  of 
said  stock  was  held  by  the  state  or  by  any  incorporated,  lit- 
erary or  charitable  institutions;  or  was  excepted  in  the  as- 
sessment roll,  or  was  by  law  exempted  from  taxation. 

But  the  relator  insists  that  a  deduction  should  have  been 
made,  not  of  any  particular  part  or  shares  of  the  stocky  as 
being  for  any  cause  exempt  by  law  from  taxation,  but  of  the 
sum  of  $103,000  from  the  aggregate  amount  of  the  whole 
capital  stock  not  invested  in  real  estate,  for  the  reason  that 
such  an  amount  ($103,000)  of  the  moneys  paid  in  for  shares 
in  said  capital  have  been,  by  the  bank,  invested  in  stocks  of 
the  United  States,  and  that  such  IT.  S.  stocks  are  not  subject 
to  taxation  by  state  authority. 

Under  the  statutes  above  referred  to,  as  I  understand  them, 
taxes  are  assessed  upon  the  amount  of  the  capital  stock  of  a 
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corporation  ascertained  in  the  manner  prescribed :  and  not 
upon  any  property  purchased  or  otherwise  obtained  by  the 
corporation,  or  in  which  such  capital  or  any  part  thereof  may 
be  inyestedy  excepting  only  the  real  estate  held  by  the  com* 
pany,  which  is  subject  to  special  rules  of  taxation,  and  must 
be  assessed  at  the  place  where  situated,  whether  in  this  state 
or  elsewhere ;  and  it  is  to  be  observed  that  the  statute  neither 
requirea  nJr  authorizea  the  insertion  in  any  entry  in  an  assess- 
ment  roll  made  under  §  3  above  referred  to,  of  any  account 
Or  statement  of  the  use  made  by  a  corporation  of  any  part 
of  its  capital  or  other  property,  excepting  only  that  part 
which  has  been  used  in  the  purchase  of  real  estate,  nor  any 
specification  of  the  personal  property  held  by  such  corporation. 

These  statutes  clearly  require  that  eveiy  moneyed  or  stock 
corporation  shall  be  assessed  for,  and  pay  taxes  upon,  the 
whole  amount  of  the  balance  of  its  capital  stock  paid  in,  and 
remaining  after  deducting  the  shares  of  stock,  excepted  or 
exempt  as  above  mentioned,  and  such  sum  as  shall  have  been 
invested  in  real  estate,  notwithstanding  a  portion,  or  even 
the  whole,  of  such  balance  may  be  invested  in  stocks  of  the 
United  States  held  by  such  corporation.  And  this  construc- 
tion, in  my  opinion,  does  not,  as  has  been  contended,  conflict 
with  the  decision  in  the  case  of  the  British  Commercial  Lift 
Ins.  Co.  V.  CommWs  of  Taaea,  <28  Barh.  318.)  That  Life  In- 
surance Company  was  a  foreign  corporation,  using  a  portion 
of  its  property  in  carrying  on  business  in  this  state,  and  un- 
der the  laws  of  the  state  Uable  to  taxation  therefor.  It  stood 
in  the  same  position  as  a  non-resident  natural  person,  and 
the  assessment  was  on  the  property  held  and  used  in  business 
in  this  state,  and  not  upon  any  shares  or  portion  of  the  cap- 
ital stock  of  the  company. 

Neither,  as  I  understand  them,  are  the  definitions  of  the 
terms  ^^  capital  stock  j*  or  ^^  capital"  given  in  the  opinions  in 
the  case  of  the  Muttial  Ins,  Co.  of  Buffalo  v.  Supervisors 
of  EriCy  (4  Com.  442,)  in  any  respect  inconsistent  with  this 
construction. 
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But  it  is  urged  on  behalf  of  the  relator  that  said  statutes 
of  this  state,  if  such  be  their  true  construction,  are  uncon- 
stitutional in  so  far  as  they  provide  for  or  authorize  taxation 
bj  state  authority  of  any  part  of  the  capital  stock  of  the 
corporation  which  is  invested  in  stocks  of  the  Uidted  States. 
I  cannot  assent  to  that  proposition.  The  state  of  New  York 
has,  by  its  laws,  created  or  authorized  the  formation  of  this 
Commonwealth  Bank  and  other  like  corporations,  granting  to 
them  certain  powers  and  privileges;  and  has  also  provided 
by  law  for  the  taxation  of  the  capital  stock  of  every  such 
corporation.  As  soon  as  the  capital  stock  is  paid  in  it  be- 
comes, as  stocky  the  subject  of,  and  liable  to,  taxation;  and  as 
I  view  the  law,  it  must,  during  the  continuance  of  the  cor- 
poration, remain  so  liable  as  stock  irrespective  of  the  prop- 
erty in  which  the  money  paid  for  th^  stock  may  be  invested, 
or  any  use  that  may  be  made  of  such  money  by  the  corpora- 
tion ;  and  if  any  part  of  the  money  paid  in  for  its  stock  shall 
at  any  time  be  invested  in  stocks  of  the  United  States,  such 
investment  cannot  affect  the  right  of  taxation,  for  the  reason 
that  the  assessment  of  taxes  is  not  upon  the  stocks  of  the 
United  States,  or  other  property  owned  or  held  by  the  corpo- 
ration, excepting  only  its  real  estate,  but  continues  to  be  as 
it  was  before  such  investment  was  made,  an  assessment  on 
the  capital  stock  of  the  company  created  under  the  laws  of 
the  state  and  thereby  expressly  made  the  subject  of  taxation. 
The  corporation  which  accepts  and  enjoys  the  privileges 
granted  by  the  state  must  take  them  cum  onere.  And  in  my 
opinion  there  is  no  foundation  for  the  suggestion  made  on 
the  argument  of  this  case,  that  the  decision  by  the  court 
below  is  an  evasion  of  the  admitted  rule  of  law  that  U.  S. 
stocks  are  not  liable  to  taxation  by  state  authority.  It  is 
not  in  form  merely  but  in  fact  and  in  principle  that  this  as- 
sessment is  upon  the  capital  stock  of  the  relator ,  and  not 
upon  the  property  in  which  the  money  paid  in  for  that  capi- 
tal is  invested ;  which  property  may  be,  and  doubtless  is, 
changing  from  day  to  day.    But  to  permit  the  relator  t6 
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escape  taxation  upon  bo  large  a  portion  of  its  capital  because 
it  has  seen  fit  to  invest  the  money  received  for  such  portion  in 
stocks  of  the  United  States,  would)  in  my  judgment,  be  an 
evasion  of  the  law  of  the  state  which  created  the  corporation 
and  made  it  liable  to  pay  taxes  on  the  amount  of  its  capital. 
The  order  made  at  special  term  should  be  afiGirmed  with  costs. 

Order  affirmed. 

[Nbw  Tobk  Gb»&al  Tbeic,  September  IT,  1860.    Sutherland,  Bonney  and 
Leamard,  JnaiicM.] 
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An  agreement  between  M.  and  fi.,  to  the  effect  that  M.,  in  consideration  of 
the  giving  of  a  promiuory  note  by  B.  for  |3000,  would  tue  his  supposed 
influence  with  the  street  commissioner  of  the  city  of  New  York,  and  by  sacfa 
influmoe  induce  a  faTorable  settlement  and  allowance  of  certain  disputed 
claims  and  accounts  of  B.  against  the  city  corporation,  the  allowance  of  which 
could  not  be  obtained  without  such  influence ;  Held  illegal,  and  that  no 
contract  made  in  consideration  thereof  could  be  enforce  by  law. 

And  where  a  promissory  note,  given  as  the  consideration  of  such  an  agree- 
ment to  M.  was  indorsed  by  the  latter  to  the  plaintiff,  with  notice  of  the 
fiscts,  who  procured  the  same  to  be  discounted  by  a  bank  for  his  own  bene- 
fit, and  he  himself  received  the  proceeds  of  the  discount,  and  the  plaintiff, 
after  the  note  was  dishonored  and  in  the  hands  of  the  bank,  took  it  up  and 
paid  to  the  bank  the  amount  thereof;  ffM  that  he  was  not  entitled  to  stand 
In  the  shoes  of  the  bank,  which  received  it  before  maturity,  and  paid  value 
for  it,  in  good  faith ;  but  that  his  position  and  rights,  as  against  the  prior 
];>arties  thereto,  were  the  same  &s  If  he  had  never  parted  with  the  note. 

THIS  action  was  brought  on  a  promissory  note  stated  to 
have  been  made  by  the  defendant,  payable  to  his  own 
order,  and  by  him  indorsed  and  delivered  to  George  Mountjoy, 
who  indorsed  and  delivered  the  same  to  a  third  person,  by 
whom,  it  was  alleged,  the  note  was,  before  maturity,  transfer- 
red and  delivered  to  the  plaintiff  for  a  valuable  consideration. 
The  defense  set  up  by  the  answer  was  that  the  note  was 
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made  and  deliTered  without  consideration^  or  upon  an  illegal 
consideration,  of  which  the  plaintiff  had  notice  when  he  re- 
ceived it.  The  juTjy  under  tiie  charge  of  the  court  at  the 
circuit,  rendered  a  verdict  for  the  defendant.  The  plaintiff, 
on  exceptions  taken  at  the  trial  and  stated  in  the  case  made, 
moved,  at  special  term,  for  a  new  trial ;  which  motion  was 
denied,  and  from  that  decision  the  plaintiff  appealed. 

J.  E,  Burrtllf  for  the  plaintiff. 

J.  McKeon  and  C.  L,  Monell,  for  the  defendant. 

By  the  Court,  Bonnet,  J.  At  the  trial  of  this  action  ex- 
ceptions were  taken  by  the  plaintiff  to  the  admission  of  certain 
questions  proposed  to  the  defendant,  called  as  a  witness  on 
his  own  behalf,  on  the  ground  that  the  notice  of  his  examin- 
ation,  given  under  section  399  of  the  code  of  1857,  was  de- 
fective. I  think  the  notice  was  sufficient  to  authorize  the 
examination  of  the  defendant ;  and  this  exception  does  not 
appear  to  have  been  referred  to  on  the  motion  at  special 
term,  or  there  considered  by  the  court. 

After  the  evidence  was  closed,  the  plaintiff's  counsel  re- 
quested the  court  to  charge  the  jury,  ^'  tha;t  the  agreements 
alleged  in  the  answer  and  estahlished  by  the  testimony  were 
not  illegaV  The  court  reiused  so  to  charge,  and  the  plain- 
tiff's counsel  excepted.  I  have  no  doubt  that  this  decision 
was  correct.  The  agreement  allied  in  the  answer,  and  refer- 
red to  in  this  request,  was  in  effect  that  Mountjoy,  in  consid- 
eration of  the  giving  of  this  note  by  the  defendant,  would  use 
his  supposed  influence  with  the  then  street  commissioner  of 
New  York,  and  by  such  influence  induce  a  favorable  settie- 
ment  and  allowance  of  certain  disputed  claims  and  accounts 
of  the  defendant  against  the  city  corporation,  the  allowance 
of  which  could  not  be  obtained  without  such  influence.  Such 
an  agreement,  in  my  opinion,  would  be  illegal,  and  no  con- 
tract made  in  consideration  thereof  could  be  enforced  by  law. 
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(See  Harris  v.  Boof'a  ExWs^  10  Barh,  489 ;  Ro9t  v.  Truax^ 
21  id.  361 ;  Gray  v.  Hook^  4  Comst.  449.)  The  principle  oa 
which  theBe  cases  were  decided  appears  to  me  to  be  applicable 
to  and  decisive  of  this  point. 

It  was  proved  that  the  note  in  question  was  indorsed  by 
Monntjoy  and  delivered  to  the  plaintiff,  who  indorsed  and  de- 
livered the  same  to  the  Bowery  Bank,  by  which  it  was  dis- 
counted for  the  plaintiff  and  the  proceeds  of  the  discount 
were  received  by  him,  and  that  after  the  note  was  dishonored 
the  plaintiff  received  back  the  note  and  paid  said  bank  the 
amount  due  on  it,  and  then  brought  this  action  thereon ; 
and  the  plaintiff's  counsel,  in  substance  and  effect,  requested 
the  court  to  charge,  that  if  the  Bowery  Bank  received  the 
note  from  the  plaintiff  before  maturity  and  paid  value  there- 
for, in  good  fidth,  and  without  notice  of  the  consideration  or 
purpose  for  which  it  was  given,  and  the  plaintiff,  after  the 
note  was  dishonored  in  the  possession  of  the  bank,  took  it  up 
and  paid  to  the  bank  the  amount  tiiereof,  he  was  entitled  to 
^'  stand  in  the  shoes  of  the  bank,''  and  could  recover  on  the 
note,  although  he  knew  the  facts  in  relation  to  the  nuAing 
of  the  note  when  he  first  held  it,  before  he  procured  it  to  be 
discounted.  The  court  refused  so  to  charge,  and  the  plain- 
iiff's  counsel  excepted.  In  my  opinion  there  was  no  error  in 
this  decision.  The  plaintiff  procured  the  note  to  be  discount- 
ed for  his  own  benefit,  and  himself  secured  the  proceeds  of 
the  discount,  and  when  the  note  was  returned  to  him  after 
maturity,  his  position  and  rights,  as  against  the  prior  parties 
thereto,  were  the  same  as  if  he  had  never  parted  with  ii 
Th6  use  which  he  had  made  of  the  note  could  not,  in  my 
judgment,  make  his  rights  against  the  maker  or  indorser 
greater  than  they  were  before. 

The  court  charged  th^  jury  that  the  question  for  them  to 
determine  was  whether  there  was  a  consideration  for  the  note, 
and  if  there  was  not,  whether  the  plaintiff,  when  he  received 
the  note  from  Mountjoy,  knew  or  had  notice  of  such  want  of 
consideration ;  that  a  note  given  to  procure  improper  inflo- 
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ence  to  be  used  with  a  public  officer  was  void ;  that  any  in- 
fluence would  be  improper  if  the  parties  contemplated  or 
intended  an  influence  arising  out  of  the  relations  existing  be- 
tween the  employee  and  the  officer ;  and  the  jury  must  deter- 
mine from  the  evidence  whether  such  an  influence  was  designed 
or  contemplated  between  the  defendant  and  Mountjoy ;  that 
it  was  immaterial  whether  the  consideration  of  the  note  was 
illegal  or  the  note  was  without  consideration ;  in  either  case  the 
plaintiff  could  not  recover  if  he  had  notice  of  the  illegality  or 
want  of  consideration,  at  the  time  when  he  received  the  note. 

After  some  remarks  in  relation  to  the  testimony  of  the  de- 
fendant and  its  effect,  and  saying  that  notice  might  be  inferred 
from  circumstances,  the  court  added,  ^^  In  any  view  of  the 
case  notice  is  the  important  thing.  If  you  believe  Brady  you 
cannot  doabt  that  Devlin  knew  all  about  the  note  when  he 
took  it ;  while  if  you  believe  DevUn  he  knew  nothing  about 
it/'    To  which  the  plaintiff's  counsel  excepted. 

If  this  exception  is  to  be  considered  as  intended  to  apply  to 
the  whole  of  the  preceding  charge,  it  is  too  broad  to  be  avail- 
able ;  if  applicable  to  the  last  clause  only,  in  my  judgment  it 
is  not  well  taken.  Indeed  I  do  not  see  that  the  whole  of  this 
charge,  taken  together,  is  materially  objectionable. 

The  residue  of  the  charge,  although  stated  in  three  para- 
graphs, to  each  of  which  a  separate  exception  was  taken,  in 
effect  amounts  only  to  this ;  that  if  the  jury  found  that  the 
consideration  of  the  note  was  illegal,  and  that  the  plaintiff 
had  notice  of  its  origin  and  consideration  when  he  first  took 
the  note,  he  could  not,  in  any  view  of  the  case,  recover  upon 
lie  evidence  before  the  court  and  jury.  This  is  clearly  un- 
exceptionable ;  and  in  my  opinion  no  error  is  shown  to  have 
been  committed  at  the  trial,  which  requires  or  authorizes  the 
court  to  interfere  with  the  verdict  found  by  the  jury. 

The  order  made  at  special  term,  denying  the  motion  for  a 
new  trial^  should  be  affirmed  with  costs. 

[Nbw  Yobk  Qbnbbal  Tbbx,  September  17, 1860.    Sutherland,  Bonney  and 
MuSBin,  Justices.] 
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jamin  Selleck. 

^e  geDeral  rale  or  principle  is,  that  the  constructioD,  force  and  effect  of  a 
contract,  and  the  rijchta  of  the  parties  nnder  it,  as  distinguished  from  their 
remedies  on  it,  are  to  he  determined  hy  the  law  of  the  place  of  the  contract, 
unless  the  parties  contemplated  another  place  for  performance ;  and  if  they 
did,  then  the  law  of  the  place  so  contemplated  is  to  prevail. 

Upon  a  sale  of  goods  hy  the  plaintiift  to  B.  S.,  in  the  city  of  New  York,  it  was 
agnMd  between  the  parties  that  B.  8.  should  give  his  promissory  note  for 
the  price,  to  be  indorsed  by  G.  8.  a  resident  of  M.  in  the  state  of  Illinois.  A 
note,  payable  to  the  order  of  O.  8.  at  M.  was  acccyrdingly  made  and  signed 
by  B.  8.  and  by  him  forwarded  to  G.  8.  in  Illinois.  G.  8.  on  receiving 
the  note,  indorsed  it,  and  sent  the  same  by  mail  to  B.  S.  at  Beloit, 
Wisconsin,  who  enclosed  the  note,  thus  indorsed,  to  the  plaintiffs  at  New 
York.  SM  that  the  note,  and  the  indorsement,  were  independent  contracts ; 
the  former  to  be  performed  in  Illinois,  and  the  latter  in  New  York.  That 
both  the  note  and  the  indorsement  were  to  be  deemed  made  in  New  York ; 
and  that  the  question  of  the  liability  of  G.  8.,  as  indorser,  was  to  be  deter- 
mined by  the  law  of  Ktfw  York,  and  not  by  the  law  of  Illinois. 

Accordingly  held  that  a  recovery  could  be  had,  in  this  state,  against  the  in- 
dorser, without  proving  any  attempt  to  collect  the  note  of  the  maker  by 
a  suit  against  him. 

THIS'^as^an  action  brought  against  the  defendant  George 
Selleck  as  indorser^  and  Benjamin  Selleck  as  maker  of  the 
following  note : 

"Dollars  3,378  T%. 

New  Torhy  August  19,  1857. 

Eight  months  after  date,  I  the  subscriber,  of  Beloit,  Bock 
county,  state  of  Wisconsin,  promise  to  pay  to  the  order  of 
George  Selleck,  thirty-three  hundred  seventy-eight  and  75-100 
dollars,  at  George  Selleck's  Bank,  Morris,  Illinois,  value  re- 
ceived with  current  exchange  on  New  York. 

Bekj.  Selleck. 
(Indorsed.)     Payable  to  order,  Lee,  Murphy  &  Avery. 

George  Selleck." 
George  Selleck,  only,  was  served  with  process.    The  note 
was  given  for  goods  purchased  of  the  plaintiffs  by  the  maker,  at 
N'ew  York:  the  defendant,  having  by  telegraph  agreed  to  in- 
dorse the  note,  before  the  goods  were  delivered.    On  this 
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promise  tlie  goods  were  delivered,  and  the  note  forwarded  to 
the  defendant,  at  Morris,  Illinois,  for  indorsement;  it  was 
indorsed  by  him  and  sent  to  the  plaintiffs  by  the  maker.  When 
it  became  due,  it  was  duly  presented  at  Morris  and  protested 
for  non-payment,  and  the  plainti&  proceeded  thereon,  by  at^ 
tachment  against  the  defendant  George  Selleck,  as  a  non-resi- 
dent debtor,  and  attached  moneys  belonging  to  him  in  the  Park 
Bank,  N.  Y.,  sufficient  to  secure  the  debt.  This  action  was 
conmienced  by  the  attachments  The  plainti£b  reside  in  New 
York;  the  maker  of  the  note,  at  its  date  and  maturity,  re- 
sided at  Beloit,  Wisconsin;  the  defendant  resided  at  Morris, 
Illinois.  The  defence  arose  under  the  statutes  of  Illinois, 
which  require  the  holder  of  negotiable  paper  to  proceed  to 
judgment  and  execution  against  the  maker,  before  an  action 
will  lie  against  the  indorser.  The  action  was  tried  by  the 
court  without  a  jury,  and  judgment  ordered  in  favor  of  the  de- 
fendant George  Selleck,  for  his  costs.  The  plaintiff  appealed. 

P.  T.  Cutler,  for  the  plaintife. 
L.  S.  Ohatfield,  for  the  defendant. 

By  the  Court,  Suthbrland,   P.  J.     The  c< 
this  action  alleges  that  the  promissory  note  on  w| 
tion  is  brought,  was  made  and  delivered  by  Benji 
in  the  city  of  New  York,  and  that  the  defendanl 
Selleck  indorsed  the  note,  and  caused  it  to  be  delivered  lo 
the  plaintiffs  in  the  city  of  New  York. 

The  note  on  its  face  purports  to  have  been  made  in  New 
York;  that  is,  it  is  dated  at  New  York;  and  is  payable  at 
the  bank  of  the  indorser,  George  SeUeck,  Morris,  Illinois. 

George  Selleck  by  his  answer  admits  the  execution,  in- 
dorsement, and  delivery,  and  non-payment  and  notice  of 
non-payment  of  the  note  as  set  forth  in  the  complaint,  but 
alleges  that  the  note  was  indorsed  by  him  at  the  town  of 
Mount  Morris  in  the  state  of  Illinois,  and  that  his  contract 
of  indorsement  was  made  with  reference  to  the  laws  of  that 
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state,  and  was  intended  to  be  governed  thereby;  and  he 
further  alleges,  that  it  is,  and  was  the  law  of  Illinois  at  the 
time  he  indorsed  the  note,  that  the  indorser  is  liable  only 
after  an  unavailing  attempt  by  judgment  against  the  maker 
to  collect  the  note;  and  that  no  such  judgment  has  been 
obtained  against  the  maker. 

The  learned  justice  before  whom  the  action  was  tried 
without  a  jury,  found  as  facts;  that  Benjamin  Selleck  made 
and  George  Selleck  indorsed  the  note,  and  that  the  same  was 
duly  presented  for  payment  at  the  defendant,  George  Selleck's 
Bank  at  Morris,  in  the  state  of  Illinois,  and  that  payment 
was  then  and  there  demanded  and  refused,  whereupon  the  note 
was  duly  protested  for  non-payment,  and  notice  thereof  given 
to  the  defendant  George  Selleck.  He  further  found  as  facts, 
that  at  the  time  of  the  making  of  the  note,  the  maker  Benja- 
min Selleck  was,  and  has  continued  to  be  a  resident  of  Beloit, 
in  the  state  of  Wisconsin,  and  was  at  the  time  of  making  the 
note  and  ever  since  has  been  solvent;  that  the  note  was  made 
by  Benjamin  Selleck  in  the  city  of  New  York,  and  by  him 
forwarded  thence  to  George  Selleck  at  Morris,  Illinois,  where 
he  then  resided,  and  has  continued  to  reside,  for  indorsement; 
and  that  George  Selleck  there  wrote  his  indorsement  thereon 
and  thence  returned  the  same  to  Benjamin  Selleck  at  Beloit, 
Wisconsin,  by  whom  the  same  was  thence  inclosed  in  a  let- 
ter, and  there  mailed  to  the  plaintiffs  in  New  York,  where 
the  plaintiffs  received  it  with  George  Selleck's  indorsement 
thereon.  The  learned  justice  further  finds  that  the  note  so 
made  and  indorsed  was  given  for  goods,  sold  and  delivered  by 
the  plaintiffs  to  the  defendant  Benjamin  Selleck,  in  the  city 
of  New  York,  on  an  agreement  by  him  with  them,  to  give 
said  note  so  indorsed  for  the  goods;  and  that  the  note  was 
received  by  the  plainti&  by  mail  as  aforesaid,  about  ten  days 
after  the  sale  and  delivery  of  the  goods.  He  further  finds 
the  law  of  Illinois  to  have  been,  at  the  date  and  maturity  of 
the  note,  as  alleged  in  the  answer. 

On  these  facts,  the  leiM^ed  justice  finds  as  a  oondosicm  ci 
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law,  that  the  law  of  the  state  of  Illinois  govems  the  contract 
of  indorsement  and  the  liability  of  the  indorser;  and  finding 
further,  that  t}ie  residence  of  the  maker  in  Wisconsin  at  the 
time  of  the  making  and  indorsement  of  the  note,  did  not  by 
the  Illinois  law  relieve  the  plaintiffs  from  the  necessity  of 
prosecuting  the  maker  to  judgment  before  resorting  to  the 
indorser,  decided  that  the  plaintiffs  were  not  entitled  to  re- 
cover against  the  defendant  George  Selleck,  and  that  he  was 
entitled  to  judgment  against  the  plaintiffs  for  his  costs;  it 
having  been  admitted  by  the  plaintiffs  on  the  trial,  that  no 
suit  or  other  proceedings  had  been  commenced  by  the  plain- 
tiffs against  the  maker,  Benjamin  B.  Selleck,  except  this  ac- 
tion, and  that  he  had  not  been  served  with  process  in  this 
action. 

The  plaintiffs  duly  excepted  to  the  conclusion  or  finding 
as  matter  of  law,  that  the  law  of  Illinois  governed  the  con- 
tract of  indorsement,  and  that  the  liability  of  George  Selleck 
as  indorser  was  to  be  determined  and  enforced  according  to 
that  law;  and  the  question  is,  whether  this  conclusion  or 
finding  was  or  was  not  erroneous.  I  think  it  was  clearly 
erroneous.  The  general  rule  or  principle  is,  that  the  con- 
struction, force  and  effect  of  a  contract,  and  the  rights  of 
the  parties  to  a  contract  under  it,  as  distinguished  from  their 
remedies  on  it,  are  to  be  determined  by  the  law  of  the  place 
of  the  contract,  unless  the  parties  contemplated  another  place 
for  performance ;  and  if  they  did,  then  the  law  of  the  place 
80  contemplated  as  the  place  of  performance  is  to  prevail. 
(Hyde  v.  GoodnoWy  3  Comst.  267.  Everett  v.  VendryeSy  19 
N.  Y.  B.  436.  Aymar  v.  Sheldon,  12  Wend.  439.  Smith 
v.  Smith,  2  John.  235.     Williams  v.  Wade,  1  Mete.  82.) 

If  the  contract  is  in  writing,  and  the  place  of  performance 
appears  from  the  contract  or  writing  itself,  then  of  course  the 
contract  or  writing  itself  is  conclusive  as  to  the  law  of  the 
place  which  shall  determine  its  construction,  force  and  effect. 
(Thompson  y.  Ketcham,  8  John.  190.) 

The  note  made  by  Benjamin  Selleck,  and  the  contract  ere- 
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ated  by  the  indorsement  of  George  Selleck,  were  independ- 
ent contracts ;  the  first  was  to  be  performed  in  Illinois ;  that 
is,  the  note  was  payable  at  Morris,  in  that  state ;  but  where 
was  the  contract  of  indorsement  to  be  performed  ?     Can  there 
be  a  doubt,  on  the  facts  found  by  the  learned  justice,  that  the 
parties  contemplated  that  the  latter  contract  was  to  be  per- 
formed in  New  York  ?    What  was  the  contract  created  by 
J  the  indorsement  ?     By  indorsing  the  note,  George  8elleck 
undertook  that  if,  when  duly  presented,  it  was  not  paid  by 
\  the  maker,  he,  the  indorser,  would  upon  being  properly  noti- 
I  fied  of  the  non-payment,  pay  the  same  to  the  indorsees,  or 
\  other  holder.     Where  ?     Can  there  be  a  doubt,  that  the  in- 
dorser and  indorsees  contemplated,  if  the  indorsees  retained 
the  note,  that  in  default  of  pajrment  by  the  maker,  the  in- 
dorser was  to  pay  to  the  indorsees  in  New  York?     The  maker, 
by  the  note,  promised  to  pay  at  Morris,  Illinois,  but  the  in- 
dorser by  his  indorsement  promised  to  pay  to  the  indorsees  in 
New  York,  if  the  maker  did  not  pay  at  Morris,  Illinois.    The 
contract  of  indorsement  was  not  only  to  be  performed  in  New 
York,  but  on  the  facts  found  by  the  justice,  the  note  and 
the  contract  of  indorsement  were  both  made  in  New  York. 
Neither  had  any  force  or  effect  until  they  were  delivered ;  and 
the  note  with  George  SeUeck's  name  on  it,  was  delivered  to 
the  plaintiffs  in  New  York.     This  delivery  and  the  accept- 
'  ance  by  the  plainti^,  made  both  the  note  and  the  contract 
of  indorsement  effective  instruments  or  things;  and  therefore 
it  can  be  said  with  propriety  and  truthfulness  of  language, 
J  that  both  the  note  and  the  indorsement  were  made  in  New 
York.     (Hyd&Y.  Goodnow^  3  Comst  267,  above  cited.) 

It  follows,  tnat  the  question  of  George  Selleck's  liability 
as  indorser  was  V)  be  determined  by  the  law  of  New  York, 
and  not  by  the  law  of  Illinois ;  and  that  there  should  be  a 
new  trial  of  this  action,  with  costs  to  abide  the  event. 

[Nbw  Tork  Qeveral  Tbbx,  September  17|  1860.    Suth^rlandj  AUm  and 
Sonneyt  Jostices.] 
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/Akin  ve.  Blanchard,  impleaded,  &c, 

A  party  dealing  with  a  corporatioD  Is  presnmed  to  know  the  extent  of  its  cor- 
porate powers ;  that  is,  he  is  bound  to  know  the  hiw;  bat  be  has  a  right  to 
presnme,  in  the  absence  of  express  notice  to  the  contrary,  that  the  corpora- 
tion does  its  duty  and  acts  within  and  according  to,  its  charter. 

Where  a  party  takes,  from  the  holder  thereof,  the  note  of  a  third  person,  pay- 
able to  the  order  of,  and  indorsed  by,  an  insurance  company,  paying  Talne 
therefor,  he  has  a  right  to  presmne  that  the  note  was  transferred  in  parsn- 
ance  of  a  resolution  of  the  board  of  directors ;  and  is  therefore  a  bona  fide 
holder  for  value,  without  notice. 

APPEAL  from  a  judgment  entered  at  the  circuit,  dlBmiss- 
ing  the  complaint,  with  costs.  The  action  was  upon  a 
promissory  note,  for  $641.25,  made  by  the  defendant  on  the 
22d  of  May,  1855,  payable  to  the  order  of  the  Atlas  Mutual 
Insurance  Co.  twelve  months  after  date.  The  action  was 
tried  at  the  New  York  circuit,  in  February,  1858,  before  a 
justice  of  the  court  without  a  jury,  a  jury  being  waived. 
The  court  specified  as  the  facts  found,  the  following :  That  the 
promissory  note  on  which  the  action  was  brought,  was  made 
and  delivered  by  the  defendant,  Albus  B.  Blanchard,  to  the 
Atlas  Mutual  Insurance  Company,  in  payment  of  a  premium 
for  insurance.  That  said  note  was,  with  other  notes,  amount- 
ing to  $20,307.50,  on  the  27th  day  of  September,  1855, 
delivered,  as  per  receipt  of  Wm.  A.  Brown,  by  the  Atlas 
Mutual  Insurance  Company,  to  the  said  Brown,  as  collateral 
security  for  payment  of  a  loan  of  $20,000,  on  the  day  and 
at  the  time  of  such  delivery,  loaned  by  said  Brown  to  the 
company.  That  said  loan  has  not  been  paid.  That  said  note 
was,  at  the  time  of  the  commencement  of  this  action,  held  by 
the  plaintiff.  That  the  said  note  was,  at  the  time  of  such  de- 
livery to  Brown,  indorsed  as  follows :  "Pay  for  ac- 
count of  the  Atlas  Mutual  Insurance  Company. 

Geo.  H.  Tracy,  &j." 
That  there  was  no  resolution  of  the  board  of  directors  au- 
thorizing the  transfer  of  said  note.     That  William  A.  Brown 
took  said  note,  with  others,  as  collateral  security  for  a  loan 
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of  money  to  said  company,  and  without  express  notice  of  the 
want  of  authority  to  transfer  the  same  by  the  officers  of  the 
company.  And  the  justice  found  as  conclusions  of  law  the 
following :  That,  by  reason  of  such  indorsement,  and  the  want 
of  a  resolution  of  the  board  of  directors  of  the  said  Atlas 
Mutual  Insurance  Company,  the  title  to  said  promissory  note 
did  not  pass,  and  the  property  therein  remained  in  the  said 
Atlas  Mutual  Insurance  Company.  That  the  plaintiff  was 
therefore  not  entitled  to  recover  thereupon,  and  that  the  com- 
plaint in  this  action  should  be  dismissed  with  costs.  Judg- 
ment was  thereupon,  on  the  13th  day  of  March,  1858,  entered, 
dismissing  the  complaint  in  this  action,  and  for  costs  in  favor 
of  the  defendant  against  the  plaintiff,  amounting  to  $75.16 
as  adjusted. 

J.  8.  Ridgwayj  for  the  plaintiff. 

6^.  Dean^  for  the  defendant. 

By  the  Courts  Sutherland,  J.  The  judgment  dismiss- 
ing the  complaint  in  this  action  should  be  reversed. 

The  plaintiff  is  a  bona  fide  holder  for  value  without  notice, 
and  within  the  exception  to  the  8th  section  of  the  statute. 

A  party  dealing  with  a  corporation  is  presumed  to  know 
the  extent  of  its  corporate  powers ;  that  is,  he  is  bound  to 
know  the  law ;  but  he  has  a  right  to  presume,  in  the  absence 
of  express  notice  to  the  contrary,  that  the  corporation  does 
its  duty  and  acts  within  and  according  to  its  charter.  These 
two  legal  propositions  cover  and  determine  all  the  questions 
in  this  case. 

The  plaintiff  had  a  right  to  presume  that  the  notes  were 
transferred  in  pursuance  of  a  resolution  of  the  board  of 
directors,  and  he  is  therefore,  as  he  paid  value,  a  bona  fide 
holder  for  value  without  notice. 

Judgment  reversed. 

[Nbw  Tork  Gbitebal  Tbrm,  May  7,  ISSO.  Suih^rland,  JSonney  and  JM- 
Um,  Joiticet.] 
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DcBANDO  V8.  DuBANDo  and  others. 

Where  a  penon  haTing  a  vested  remaiDder  in  fee  in  real  estate,  subject  to  a 
life  estate  therein  by  another,  dies  before  the  tenant  for  life,  leaving  the 
latter  seised  of  such  life  estate,  his  remainder  in  fee  never  having  vested  in 
him  in  possession,  he  is  not  seised,  either  in  deed  or  in  law,  and  his  widow 
is  not  entitled  to  dower,  either  at  common  law  or  by  statute. 

APPEAL  from  an  order  made  at  a  special  term,  allowing  a 
demurrer  to  the  complaint.    The  action  was  for  the  par- 
tition of  land  of  which  Paul  M.  P.  Durando  died  seised. 

J.  G.  Buckingham,  for  the  appellant 

David  Thurston,  for  the  respondents. 

By  the  Court,  Sutheblakd,  J.  The  only  material  ques- 
tion presented  by  this  appeal  is,  whether  the  appellant  was 
entitled  to  dower  in  an  undivided  one-eighth  of  the  real  estate 
of  which  Paul  M.  P.  Durando  died  seised,  and  in  which  ono- 
eighth  her  husband,  Peter  L.  P.  Durando,  at  the  time  of  his 
death,  had  a  vested  remainder  in  fee. 

It  seems  perfectly  settled  that  the  appellant  was  not  enti- 
tled to  dower  in  such  one-eighth,  because  her  husband  never 
had  the  possession,  or  the  right  of  possession.  His  mother, 
tmder  the  will  of  his  &ther,  Paul  M.  P.  Durando,  took  a  life 
estate  in  all  the  real  estate  of  the  testator.  Peter  died  before 
his  mother,  leaving  her  seised  of  this  life  estate.  As  Peter's 
remainder  in  fee  never  vested  in  him  in  possession,  he  was 
never  seised,  either  in  deed  or  in  law. 

Seisin  has  been  defined  to  be  iii^  possession  of  a  freehold 
estate.  (SZt'e^.  §324.  8  KH.Bep.  57.  4  Mass.  Bep.  4m.) 
Seisin  in  fact  or  in  deed,  the  actual  possession ;  seisin  in  law, 
the  right  to  the  possession. 

As  the  appellant's  husband  was  never  seised  in  deed  or  in 
law,  she  was  not  entitled  to  dower,  either  at  common  law  or 
under  our  statute.     (Co.  Litt.  31  a.    4  Kenfs  Com.  37.  39. 
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Oreen  v.  Putnaniy  1  Barb.  8,  G,  B.  506.    Beekman  v.  Hud-- 
son,  20  Wend.  53.    Safford  v.  Safford,  7  Paigre.  259.) 
The  order  of  the  special  term  should  be  affirmed. 

[Nbw  To&x  Gbnsrjll  Tbsv,  September  17,  1860.    Sutherland,  Ingraham 
and  Bomuy,  Juatices.] 


Lakdbbsrgeb  and  others  vs.  The  Magketic  Telegbaph 

Company. 

Measnre  of  damages,  in  an  action  against  a  telegraph  company,  for  neglecting 

to  delirer  a  dispatch. 
The  genera]  role  of  damages  laid  down  in  Chigm  ▼.  Coiver,  (16  K.  T.  R.  489,) 

recognized  aa  the  settled  rule  of  law  in  the  state  of  New  York,  upon  a  breach 

of  contract 

THIS  was  an  appeal  from  a  judgment  entered  upon  the 
report  of  a  referee.  The  action  was  brought  to  recorer 
dami^es  of  the  defendant  for  neglecting  to  deliver  a  tele- 
graphic dispatch  from  New  Orleans  to  New  York,  according 
to  agreement  The  referee  reported  in  favor  of  the  plaintiffB 
for  $16.09. 

Levi  A.  Fuller  J  for  the  appellants, 
James  M.  Smithy  jun.  for  the  defendant. 

By  the  Court^  Bonney,  J.  The  only  question  in  this  case 
is  one  of  damages.  In  December,  1856,  the  plaintiffs,  at 
San  Francisco,  Califomia,  contracted  with  Locan  &  Co.  of 
that  place,  to  purchase  for  them,  in  New  York,  on  commis- 
sion, 300  Colt's  pistols,  (revolvers,)  and  to  deliver  such  pis* 
tols  in  San  Francisco,  by  the  steamer  which  should  leave  New 
York  on  the  20th  January,  1857 ;  for  which  the  plaintiff 
were  to  receive  a  commission  of  7^  per  cent  on  the  cost  of 
the  pistols ;  and  they  agreed  to  ^^hold  themselves  responsible 
to  the  sum  of  five  hundred  dollar Sj  to  he  paid  to  Locan  dk 
Co.  by  them  J  if  they  failed  to  fulfill  the  agreement" 

For  the  purpose  of  executing  this  agreement  the  plaintifSi 
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remitted,  from  San  Francisco,  by  the  Pacific  Mail  Gon^* 
pany,  the  sum  of  $10,000,  which  arriyed  in  New  York  on 
13th  January,  1857.  One  of  the  plaintiffs  left  Ban  Fran- 
cisco for  New  York,  via  Nicaragua,  on  20th  December, 
1856,  expecting  to  reach  New  York  by  12th  January,  1857, 
in  time  to  purchase  said  pistols ;  but  was  (with  the  other 
passengers  on  the  same  voyage)  made  prisoner  by  the  Costa 
Bicans,  and  detained  so  that  he  did  not  arrive  in  New 
York  until  24th  January.  That  this  contract  might  not 
fail  to  be  executed,  by  reason  of  such  detention,  the  plain- 
tiffs, at  an  expense  of  $50,  sent,  by  special  messenger,  from 
Nicaragua  to  New  Orleans,  a  telegraphic  dispatch  com- 
municating information  necessary  for  the  performance  of 
the  contract,  addressed  to  ^^J.  Landsberger  dk  Co.  28  Broad 
streetf  New  York,  (the  plaintiff's  firm  in  New  York,)  con- 
taining the  following  words :  ^^get  ten  thousand  dollar$  of 
the  Mail  Company*^  This  dispatch  was  received  by  the  de- 
fendants in  New  Orleans,  for  transmission  by  telegraph,  on 
16th  January,  and,  on  17th  January,  was  transmitted  to  and 
received  at  their  oflSce  in  New  York,  but  addressed  to  "51 
P.  Lammeyer"  No  such  person  was  found  in  ihe  New  York 
directory,  and  on  said  17th  January  a  copy  of  the  dispatch 
was  mailed  to  "J7.  P.  Lammeyer"  and  the  defendants  tele- 
graphed to  the  office  in  New  Orleans  "for  better  address/' 
From  17th  to  23d  January,  communication  by  their  telegraph 
line  was  interrupted  by  storms  at  the  south,  and  the  defend- 
ants did  not  get  a  reply  to  said  office  message  until  the  night 
of  22d  January,  when  they  received,  at  their  office  in  New 
York,  the  correct  address,  "J.  Landsberger  &  Co.,  28  Broad 
street,"  and  on  the  morning  of  23d  January  they  delivered 
the  dispatch  to  its  proper  address.  By  reason  of  the  non- 
delivery of  that  dispatch  before  20th  January  the  plaintiff's 
agreement  with  Locan  &  Co.  was  not,  and  could  not  be,  per- 
formed for  want  of  the  money  in  the  dispatch  mentioned ; 
and  the  plaintiffs  paid  Locan  &  Co.  on  demand,  as  liquidated 
damages  for  the  non-performance  of  that  agreement,  $500. 
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Thd.Bole  cause  of  the  non-deliyery  orthe  dispatch,  on  or  h^- 
fy^  18th  Januaryy  was  the  erroneous  address  received  at  the 
defendant's  office  in  New  York,  and  this  was  manifestly  caused 
hy  the  de&ult  or  negligence  of  the  defendants,  and  the  referee 
has  so  found  The  plainti£Ss  claini  to  recover  as  damages. 
Commissions  on  the  purchase  of  the  pistols,  to 

which  they  would  have  been  entitled  if  the  con-> 

tract  had  been  perfonned, $462  00 

The  amoimt  paid  to  Locan  &  Co.  as  damages  for 

non-performance, 500  00 

Amount  paid  defendants  for  transmitting  the  dis* 

patch, , , 6  50 

Interest  on  $10,000,  the  receipt  of  which  by  plain- 

ti£b  in  New  York  was  delayed  five  days  by  the 

non-delivery  of  said  dispatch  to  them, 9  59 

The  referee  allowed  only  the  two  last  items  of  damages,  and 
reported  $16.59  for  the  plaintiffs,  for  which  judgment  was 
entered,  with  costs  to  the  defendants.  The  plaintiffs  ^- 
cepted  and  appealed. 

It  is  perfectly  clear,  in  my  judgment,  that  by  reason  of  the 
non-performance  by  the  defendants  of  their  agreement  to 
transmit  and  deliver  immediately  the  telegraphic  dispatdi 
above  referred  to,  the  plainti£&  have  sustained  the  first  two 
items  of  damage  above  mentioned  as  well  as  the  other  items, 
and  that  such  non-performance  was  occasioned  by  the  defend- 
ants' negligence,  for  which  they  are  liable  to  the  plaintifia  in 
damages ;  and  yet  I  am  constrained  to  concur  with  the  referee 
in  the  conclusion  at  which  he  arrived,  that  the  amount  of 
said  two  first  items  cannot  be  recovered  against  the  defend- 
ants in  this  action. 

'  The  rule  of  damages  applicable  to  this  and  other  like  cases 
is  clearly  stated  in  the  opinion  of  Judge  Selden,  (in  which 
all  the  judges  of  the  court  of  appeals  concurred)  in  the  case 
of  Griffin  v.  Colver,  (16  N.  T.  Rep,  489,)  as  follows :  "  The 
broad  general  rule  in  such  cases  is,  that  the  party  injured  is 
entitled  to  recover  all  his  damages,  including  gains  jvevented 
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aa  well  as  losses  sustained ;  and  this  mle  is  subject  to  but  two  \ 
conditions.    The  damages  mtist  be  such  as  may  fairly  be  jV 
supposed  to  have  entered  into  the  contemplation  of  the  par-  |(  j 
ties  when  they  m<uie  the  contract;  that  isj  must  be  such  (Mt/ 
might  naturally  be  expected  to  follow  its  violation  "    "  Andr 
they  must  be  certain  both  in  their  nature  and  in  respect  to 
the  cause  from  which  they  proceed.'' 

The  first  of  these  conditions  appears  to  me  to  exclude  said 
first  two  items  of  damage.  On  receiving  this  dispatch  for 
transmission,  the  defendants  had  no  information  whatever  in 
relation  to  it^  or  the  purposes  to  be  accomplished  by  it,  ex- 
cept what  could  be  derived  from  the  dispatch  itself.  The 
effect  of  any  delay  in  the  delivery  of  the  dispatch  would  natu- 
rally and  necessarily  be  equal  delay  in  the  receipt  by  the 
plaintifb,  in  Kew  York,  of  the  $10,000  therein  mentioned. 
The  defendants  were  not  informed  of  any  special  use  intended 
to  be  made  of  this  sum  of  money ;  and  what  damage  might 
they  naturally  eitpect  to  follow  from  the  delay  in  the  receipt 
of  it  ?  Clearly,  the  loss  of  the  use  of  that  sum  during  the 
time  that  its  receipt  was  delayed,  and  the  damages  for  the 
loss  of  such  use  are,  by  the  laws  of  New  York,  determined  to 
be  the  interest  on  the  money  for  the  period  of  the  delay,  at 
seven  per  cent  per  annum. 

The  rule  laid  down,  and  the  illustrations  thereof  given,  in 
ihe  opinion  referred  to,  appear  to  me  entirely  decisive  of  the 
present  case,  and  to  fully  sustain  the  judgment  of  the  referee. 

By  the  case  of  Hadley  v.  Sraxendalej  (26  JSng.  L.  and  E. 
Rep.  398,)  it  appears  that  the  same  rule  is  recognized  and 
acted  upon  in  the  English  courts.  The  late  decision  in  our 
court  of  last  resort,  above  referred  to,  must  be  considered  as 
stating  the  settled  rule  of  law  in  this  state,  and  renders  it 
unneoessary  to  refer  to  any  other  of  the  numerous  authorities 
on  this  question. 

The  judgment  must  be  affirmed,  witii  costs* 

[Nbw  Tosk  Gbkebal  Tbbx,  September  17,  1860.    SuiherUmd,  AUm  and 
Boim&y^  Justices.] 
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After  final  Jtidgmeiiti  dismiasing  a  complalot,  has  been  dnl  j  rendered  and  en- 
tered, which  Judgment  la  precisely  what  it  was  intended  to  be,  and  dispotes 
of  the  whole  case,  the  court  will  not,  in  the  absence  of  any  allegation,  or 
pretense  of  mistake  or  omission,  amend  such  Judgment,  on  mottofi,  upon 
considerations  not  presented  at  the  hearing,  In  order  to  give  to  the  plaintiff 
relief  not  then  contemplated. 

APPl^pAL  from  an  order  granted  at  a  special  term,  permit* 
ting  tlie  plaintiff  to  amend  the  judgment  in  this  action 
by  which  the  complaint  was  dismissed. 

By  the  Court y  Bonnet,  J.  This  action  was  tried  at  special 
term,  and  on  the  23d  of  December,  1859,  judgment  was  ren- 
dered that  the  complaint  be  dismissed  without  prejudice  to 
the  plaintiff's  right  to  bring  an  action  at  law  upon  the  policy 
of  insurance  set  out  in  the  complaint.  On  application  of  the 
plaintiff  an  order  was  made  at  a  special  term,  on  the  5th  of 
July,  1860,  that  said  order,  (judgment,)  dated  23d  Decem- 
ber, 1859,  be  amemded  as  of  5th  July,  1860,  by  adding,  after 
the  words  "set  out  in  the  complaint,"  the  words  "or  the 
plaintifib  may  serve  a  new  complaint  at  law  in  this  actiion, 
on  payment  f  by  the  plaintiffs  to  the  defendants  of  aU  inter- 
locutory costs  since  the  filing  of  the  complaint,  and  costs  of 
thia  motion,  ten  dollars/'  From  this  order  of  July  5th  the 
plaintiff  has  appealed. 

By  the  terms  of  said  policy  the  time  within  which  an  ac- 
tion may  be  brought  upon  it  is  limited,  and  that  time  has 
expired ;  and  the  amendment  of  this  judgment  is  therefore 
necessary  to  enable  the  plaintiff  to  prosecute  an  action  at 
law  upon  it.  The  amendment  appears  to  me  not  unreason- 
able or  inequitable,  but  I  do  not  see  that  the  court  has  any 
power  to  make  it.  Final  judgment  dismissing  the  com- 
plaint was  duly  rendered  and  entered.  And  there  is  no 
allegation  or  pretense  of  any  mistake  or  omission  therein. 
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The  judgment  is  precisely  what  it  was  intended  to  be^  and 
disposes  of  the  whole  case.  The  amendment  has  been  asked 
for  and  granted  upon  considerations  not  presented  to  the 
court  at  the  hearing,  and  is  intended  to  give  to  the  plain- 
tiff relief  not  then  contemplated  by  any  one.  The  code, 
(§  173,)  authorizes  the  court,  (ifter  judgment j  to  amend  any 
pleading,  process  or  proceeding,  by  adding  or  striking  out  the 
name  of  any  party;  by  correcting  a  mistake  in  any  respect ; 
by  inserting  other  allegations  material  to  the  case ;  or  con- 
forming the  pleadings  or  proceedings  to  the  fELcts  proved. 
But  such  authority  does  not  reach  this  case. 

In  the  case  of  Clarh  v.  HaUy  (7  Paigcj  382,)  it  was  held 
by  the  chancellor  that  a  decree  cannot  be  varied  in  substance, 
without  a  re-hearing ;  but  that  it  may  be  amended  or  correct- 
ed on  motion,  as  to  mere  clerical  errors,  or  by  inserting  any 
provision  or  direction  which  would  have  been  inserted,  as  a 
matter  of  course,  if  the  same  had  been  asked  for  at  the  hear- 
ing, as  a  necessary  or  proper  clause  to  carry  into  effect  the 
decision  of  the  court. 

This  case  states  the  power  to  amend  a  decree  or  judgment, 
on  motion,  in  as  broad  terms  as  any  that  has  been  cited  or 
fallen  under  my  notice ;  but  in  my  opinion  it  is  not  authority 
for  tnaking  the  order  now  before  us.  And  in  my  judgment 
that  order  should  be  reversed,  with  ten  dollars  costs  of  ap- 
peal, to  the  appellant. 

[New  Toxk  Gbvebal  Tbxx,  September  17, 1860.  Suffmiand,  lugraham 
and  Bonney,  Justices.] 


Blakoo  v8.  Foote  and  others. 

No  mere  pnrcliaser  at  a  sheriff's  sale  can,  before  completing  his  purchase  and 
taking  title,  maintain  an  action  in  relation  to  the  premises  sold,  against  any 
person  not  a  party  to  the  salt  in  which  the  Judgment  of  sale  was  rendered. 

A  party  becoming  the  inchoate  purchaser  of  premises,  at  a  sheriff's  sale, 
under  a  Judgment  of  foredosuie,  by  making  the  highest  bid,  paying  ten  per 
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oent  of  the  Bum  bid,  and  signing  a  memorandum  of  purchase,  will  not 
quire  such  a  right  to,  or  interett  in,  the  premises  as  will  entitle  him  to  main- 
tain an  action  against  judgment  creditors  of  a  former  owner,  who  were  noi 
parties  to  the  foreclosure  suit,  for  the  foreclosure  of  their  lien  upon  the  prem- 
ises bj  Tfrtue  of  their  Judgment 

Neither  will  such  purchaser,  even  after  he  has  completed  his  purchase  by  pay- 
ing the  whole  of  the  purchase  money  and  taking  his  deed,  be  entitled  to  a 
judgment  against  such  Judgment  creditors,  foreclosing  their  lien  under  their 
judgment 

It  items  the  only  relief  to  which  the  purchaser  is  entitled,  in  such  a  case, 
against  the  Judgment  creditors,  Is  that  they  redeem  the  premises  flrom  his 
purchase  within  a  specified  time  or  be  foreclosed ;  or  a  Judgment  declaring 
that  their  alleged  judgment  was  not  a  lien  on  the  premises,  but  only  a  cloud 
on  the  purchaser's  title  thereto. 

THE  complaint  in  this  action,  commenced  in  March,  1857, 
states  among  other  things  that  the  Emigrant  Indnstrial 
Savings  Bank,  in  August,  1856,  commenced  an  action  in  this 
court  against  William  Lynch  and  several  others  of  the  de- 
fendants in  this  suit,  for  the  foreclosure  of  a  mortgage,  dated 
7th  July,  1852,  for  $12,000,  made  by  said  Lynch,  upon  prem- 
ises in  New  York  known  as  No.  323  G-reenwich  street,  and 
on  the  11th  of  December,  1856,  obtained  a  judgment,  in  the 
usual  form,  for  the  foreclosure  of  said  mortgage  and  sale  of 
the  mortgaged  premises^  and  payment  out  of  the  proceeds ;  to 
the  plaintijBT  in  that  action  of  $13,620.20  with  interest;  to 
the  defendant  William  Lynch  of  $15,721.51 ;  and  the  bal- 
ance, if  any,  into  court.  That,  under  said  judgment,  the 
mortgaged  premises  were  offered  for  sale  at  auction,  by  the 
sheriff  of  New  York,  on  the  9th  of  January,  1857,  and  on 
his  bid  of  $32,900  were  struck  off  to  the  plaintiff  in  this  ac- 
tion, who  then  paid  10  per  cent  of  the  amount  bidden,  and 
signed  the  usual  memorandum  of  sale  and  purchase,  to  be 
closed  on  29th  of  January,  1857.  That  Dennis  Harris,  on 
Ist  December,  1855,  conveyed  said  premises,  by  a  deed,  re- 
corded 22d  December,  1855,  to  William  A.  Mills ;  that,  on 
the  2d  of  January,  1856,  the  plaintiff  commenced  an  action 
in  this  court  against  Harris,  and  issued  an  attachment  there- 
in, and,  on  the  8ih  of  January,  1856,  filed  notice  of  lis  pen- 
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dens  in  that  action,  and  on  the  3d  of  April,  1856,  recovered 
judgment  agamst  Harris  for  $70,685.66,  and  issued  execu- 
tion, &c.  That,  in  June,  1856,  the  plaintiff  commenced  an 
action  against  Harris  and  Mills  to  set  aside  said  convey- 
ance to  Mills,  and,  on  the  28th  of  October,  1856,  obtained 
a  judgment  declaring  Buch  conveyance  fraudulent  and  void 
as  against  the  creditors  of  Harris;  that,  on  the  1st  of 
January,  1856,  judgment  was  entered  in  this  court  in  favor 
of  Theodore  C.  Foote  and  Daniel  D.  Foote,  against  Harris, 
for  $4,607.96 ;  that  many  other  judgments,  mentioned  in 
the  complaint,  were'  recovered  by  other  persons  also  made 
defendants  in  this  action,  against  said  Harris,  betwen  13th 
February  and  Slst  October,  1856 ;  that  informalities  in  the 
proceedings  for  the  recovery  of  said  judgment  of  foreclosure 
have  also  been  discovered,  which  make  the  title,  under  that 
judgment,  apparently  defective  and  unmarketable ;  that  the 
plaintiff  is  anxious  to  dose  his  purchase  and  obtain  a  good 
title  to  the  property  sold,  and  he  prays  that  his  complaint 
may  be  considered  and  treated  as  in  the  nature  of  a  supple- 
ment to  said  original  complaint  for  foreclosure;  that  all  the 
defendants  in  this  action  may  answer ;  that  said  decree  or 
judgment  of  foreclosure  may  be  reformed  and  corrected ;  and 
all  kdd  Hens  be  foreclosed  by  the  judgment.  That  said 
sale,  made  to  the  plaintiff,  may  be  confirmed ;  and  the  title 
to  the  premises  be  duly  vested  in  him  free  and  discharged 
from  all  said  liens. 

The  defendants,  Theodore  C.  and  Daniel  D.  Foote,  by  an- 
swer, set  up  their  judgment  against  Harris  stated  to  have 
been  recovered  on  let  January,  1856,  for  ^4,607.90,  which 
they  allege  became  and  was  a  lien  on  all  real  estate  which 
Harris  then  or  afterwards  had  in  the  county  of  New  York, 
and  generally  deny  or  put  in  issue,  all  the  other  statements 
of  the  complaint.  These  defendants  allege,  that  the  greater 
part  of  their  judgment  is  still  due ;  and  they  claim  to  have  a 
lien,  prior  to  all  other  Uens  by  judgment,  on  the  premises, 
and  that  the  plaintiff  purchased  the  premises  subject  to  such 
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lien ;  and  they  ask  judgment  that  the  plaintiff  pay  them  the 
amount  of  their  judgment  against  Harris,  or  that,  as  a  tmii- 
tee,  he  sell  said  premises,  &c.  or  that  the  same  be  re-sold 
according  to  law^  and  out  of  the  proceeds  said  judgment  of 
these  defendants  be  paid ;  and  for  general  relief. 

To  so  much  of  this  answer  as  claims  affirmative  relief  the 
plaintiff  demurred.  Others  of  the  defendants  also  demurred 
to  the  complaint,  or  answered. 

The  case  was  heard  at  special  term  on  the  several  issues  of 
fact  and  law  therein,  and  judgment  was  rendered,  on  26th 
October,  1857,  whereby  it  was  adjudged  und  decreed  that  the 
demurrers  to  the  several  answers  be  disallowed  without  costs ; 
that  the  decree  made  on  11th  December,  1866,  in  the  orig- 
inal action  be  in  all  things  confirmed ;  that  the  sheriff's  sale, 
made  on  9th  January,  1857,  to  the  plaintiff  under  said  de- 
cree, be  confirmed  without  costs;  that  the  plaintiff,  Blanco, 
on  5th  November,  1857,  pay  the  balance  of  his  bid,  $29,600, 
to  the  sheriff,  and  that  the  sheriff  thereupon  execute  to  him 
a  deed  ;  that  all  the  defendants  in  this  action  and  all  persons 
claiming  under  them  be  absolutely  foreclosed ;  and  that  the 
sheriff  pay  and  dispose  of  the  purchase  money  as  in  the  orig- 
inal judgment  for  foreclosure  directed.  From  this  judgment 
the  defendants,  Theodore  C.  Foote  and  Daniel  B.  Foote, 
appealed. 

By  the  Court  J  Bonney,  J.  We  have  not  been  furnished 
with  any  opinion  of  the  justice  by  whom  this  action  was 
tried  at  special  term,  nor  have  the  grounds  on  which  his  de» 
cision  was  rendered,  been  stated.  In  my  opinion,  the  judg- 
ment, as  against  these  appellants,  cannot  be  sustained,  for 
the  following  reasons :  First.  The  plaintiff  by  his  inchoate 
purchase  of  the  premises  in  question,  (having  made  the 
highest  bid  for  them  at  sheriff's  sale  under  judgment  of  fore- 
closure, paid  10  per  cent  of  the  sum  bidden,  and  signed  a 
memorandum  of  purchase,)  acquired  no  such  right  to  or 
interest  in  said  premises,  as  entitled  him  to  maintain  this 


ITEW  TOBK— SEPTEMBEB,  1860.  539 

Blanco  v.  Footo. 

action,  against  the  defendants  Foote,  for  foreclosure  of  the 
lien  which  they  were  supposed  to  have  on  the  premises  by 
virtue  of  their  judgment  against  Harris.  This  plaintiff 
might  have  refused  to  take  the  sheriff's  deed,  for  the  reason 
that  the  title  was  defective,  if  the  judgment  of  these  defend- 
ants was  a  valid  lien,  and  the  plaintiff  in  the  foreclosure  suit 
might  then  have  taken  such  action  as  was  necessary  to  perfect 
the  title ;  but  no  mere  purchaser  at  sheriff's  sale,  be/ore  com" 
pleting  his  purchase  and  taking  titley  can,  in  my  judgment, 
maintain  an  action  in  relation  to  the  premises  sold,  against 
any  person  not  a  party  to  the  suit  in  which  the  judgment  for 
foreclosure  was  rendered.  What  rights  he  may  have,  or 
what  action  he  might  take  as  against  the  parties  to  the  suit 
for  foreclosure,  it  is  not  now  necessary  to  inquire. 

Second.  If  the  plaintiff  had  completed  his  purchase,  paid 
the  whole  purchase  money  and  taken  his  deed,  or  had  (as  he 
supposed  and  insists)  the  right  to  maintain  this  action  before 
completing,  he  would  not,  in  my  opinion,  be  entitled  to  the 
judgment  against  the  defendants  Foote  which  has  been  ren- 
dered in  this  case.  He  mi^t  have  obtained  a  judgment  that 
said  defendants  redeem  the  premises  from  his  purchase  within 
a  specified  time  or  be  foreclosed ;  or  declaring  that  their  al- 
leged judgment  was  not  a  lien  on  the  premises,  but  only  a 
cloud  on  his  title  thereto,  if  the  facts  allied  and  proved 
warranted  such  judgment ;  but  the  judgment  at  special  term, 
in  effect,  admits,  that  the  defendants  Foote  had  a  valid  lien  on 
the  premises,  and  forecloses  and  cuts  off  that  lien  by  affum- 
ing  and  declaring  valid  against  them  a  judgmrait  in  an  action 
to  which  they  were  not  parties,  and  a  sale  under  that  judg- 
ment, of  which  sale,  so  far  as  now  appears,  they  had  no 
notice,  without  giving  them  any  right  to  redeem,  or  oppor- 
tunity to  purchase  the  premises,  or  procure  them  to  be  pur- 
chased by  another  party,  for  any  amount  greater  than  that 
Udden  by  the  plaintiff  therefor. 

In  my  opinion  this  judgment,  as  against  the  defendants 
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Theodore  G.  Foote  and  Daniel  D.  Foote,  (who  alone  have 
appealed,)  should  be  reyersed,  and  the  complaint  as  against 
them  be  dismissed  with  costs. 

Judgment  accordingly. 

[New  York  Gbrbbal  Tbbm,  September  17,  I86O4    Suiherland,  AUen  and 
Bonneyj  JusticesJ 


Miner  vs.  Burling. 

Id  a  proceeding  before  a  jiisMce  of  a  district  coart,  in  the  city  of  New  York, 
by  a  landlord  against  his  tenant,  under  the  statute  relatire  to  summary  pro- 
ceedings to  recover  the  possession  of  land,  the  justice  has  no  power  to 
summon  talesmen,  to  form  a  Jury. 

!Ibe  proceeding  is  entirely  statutory,  and  must  be  conducted  in  strict  accoid- 
ance  with  the  provisions  of  the  law. 

CERTIORARI  to  the  justice  of  the  district  court  of  the 
city  of  New  York  for  the  fifth  judicial  district,  to  remove 
proceedings  had  before  him,  under  the  statute  relative  to 
summary  proceedings  to  recover  the  possession  of  land,  for 
the  removal  of  Michael  J.  Miner  from  certain  premises  allied 
to  have  been  held  over  by  him  after  the  expiration  of  his 
term  as  tenant  of  William  J.  Burling. 

By  the  Courty  Bonney,  J.  By  the  return  to  the  certiorari, 
issued  in  this  case  to  the  justice  of  the  fifth  judicial  district 
of  the  city  of  New  York,  it  appears  that  Burling,  as  landlord, 
instituted  summary  proceedings  against  Miner,  as  tenant,  to 
recover  possession  of  premises,  which,  it  was  alleged,  the  ten- 
ant held  over  after  the  expiration  of  his  term.  The  tenant 
appeared  and  filed  an  affidavit  (which  is  not  returned)  and 
the  matters  controverted  were  tried  by  a  jury. 

The  affidavit  on  which  the  summons  was  issued  is  loosely 
drawn,  but  may,  I  think,  upon  a  very  liberal  construction,  be 
deemed  sufficient  to  give  jurisdiction.    The  only  issue  tried 
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appears  to  have  been  whether  or  not  the  premiBes  were  let  to 
Miner  for  a  year.  The  testimony  was  somewhat  contradic- 
tory, and  certainly  left  the  question  not  free  from  doubt,  but 
the  finding  of  the  jury  cannot  be  disturbed  on  that  ground. 

It  appears  that,  on  the  return  of  the  summons,  the  tenant 
filed  his  affidavit  and  demanded  a  jury.  The  justice  there- 
upon issued  his  precept,  commanding  twelve  persons  therein 
named  to  be  summoned  to  try  the  matters  in  difference  be- 
tween the  parties.  Of  the  persons  so  summoned  and  appear- 
ing, only  three  were  found  free  from  objection,  and  qualified 
to  act  as  jurors  in  this  matter,  and  thereupon,  on  the  order 
of  the  justice,  three  ^^  talesmen"  were  summoned  and  swom^ 
(the  tenant  objecting)  and  sat  on  the  trial.  The  tenant  now 
insists  that  the  justice  had  no  power  to  summon  talesmen  to 
form  a  jury ;  that  the  trial  was  irr^ular,  and  illegal,  and  the 
warrant,  issued  on  the  verdict  of  the  jury,  was  unauthorized 
by  law  and  void. 

This  proceeding  is  entirely  statutory,  and  must  be  con- 
ducted in  strict  accordance  with  the  provisions  of  the  law. 
The  original  act  authorizing  these  summary  proceedings  directs 
the  manner  in  which  a  jury,  when  required,  shall  be  sum- 
moned^ drawn  and  sworn,  but  makes  no  provision  for  tales- 
men. (2  B.  S.  514,  §§  35,  36.)  The  act  passed  April  3, 
1849,  (Laws  of  1849,  jp.  291,  ck.  193,)  by  which  the  number 
of  the  jury,  in  cases  of  summary  proceedings  to  recover  pos- 
session of  land,  is  reduced  to  six^  gives  no  additional  authority 
or  direction  in  relation  to  summoning  or  drawing  the  jury. 
The  act  passed  April  13, 1867,  (1  Laws  of  1857,  p.  727,  §  77,) 
authorizes  the  justices  of  the  district  courts  in  the  city  of 
New  York  to  act  in  cases  of  summary  proceedings ;  and  by 
seotion  37,  on  page  718,  directs  and  empowers  such  justices 
to  cause  talesmen  to  be  summoned  when  necessary  to  com- 
plete a  jury /or  iht  trial  of  an  isstie  of  fact  in  an  action 
pending  in  said  court;  but  the  last  mentioned  section  does 
not  apply  to  or  affect  summary  proceedings,  (which  are  not 
actions^)  before  said  justices.    It  is  dear,  then^  as  I  think, 
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that  the  jury  in  this  case  was  not  formed  in  the  manner  re- 
quired by  the  stattite,  under  which  the  proceeding  was  had, 
and  the  verdict,  and  the  warrant  issued  thereon^  are  conse- 
quently void.    The  proceedings  must  be  reversed,  with  costs. 

[Nbw  Tobk  Gbvebal  Tbbh,  September  17,  1860.    Sidhmitmd,  AUen  and 
Bonnetff  Juatices.] 


James  S.  Libby  and  W.  P.  Libbt  vs.  William  H.  Adams. 

What  amonntB  to  dae  diligeDce  In  senring  upon  an  indorser  notice  of  the  d!e- 
bonor  of  a  promlBsory  note. 

APPEAL  from  a  judgment  entered  at  the  circuit,  diBmiss^ 
ing  th^  complaint. 

Charles  E.  Southy  for  the  appellants. 

John  H.  WhitCy  for  the  respondent 

By  the  Courty  Bonnet,  J.  This  action  is  against  the  de- 
fendant as  indorser  of  three  promissory  notes  which  fell  due 
in  1867.  He  denies  having  received  notice  of  non»payment 
of  any  or  either  of  the  notes.  By  consent  of  parties  the 
cause  was  tried  before  a  judge  at  circuit  without  a  jury,  when 
the  defendant  being  examined  as  a  witness  testified  that  he 
never  was  served  with,  or  received  notice  of  protest  of  either 
of  the  notes,  and  never  knew  they  were  not  paid  at  maturity, 
until  three  or  four  months  after  the  last  note  was  due.  That 
he  had  lived  at  his  present  place  of  residence.  No.  59  East 
Twenty-fifth  street.  New  York,  for  seventeen  years,  during 
all  which  time  his  name  had  been  in  the  directory ;  and  that 
he  was  one  of  the  grantees  of  the  Sixth  Avenue  Bail  Boad, 
and  ten  or  twelve  years  before  the  trial  attended  meetings 
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and  received  notices  of  meetings,  directed  to  his  residence, 
signed  by  the  plaintiff  James  S.  Libby. 

The  evidence  on  the  part  of  the  plaintiff  showed  that  when 
the  first  note  feU  due  it  was  delivered  to  a  notary  in  the  city 
of  New  York  for  presentment  and  protest ;  that  he  applied  to 
said  plaintiff,  James  S.  Libby,  for  information  as  to  the  defend- 
ant's residence,  and  was  told  that  he  could  learn  it  by  inquir- 
ing at  the  street  commissioner's  office,  or  the  comptroller's 
office ;  that  he  went  to  those  offices  and  made  inquiries,  but  could 
not  learn  his  residence,  '^  and  so  pvi  notices  into  the  post  office 
with  the  postage  paidy  directed  to  William  H,  Adams,  New 
York  city;**  that  the  first  note  was  presented  at  the  maker's 
place  of  business,  to  a  woman  in  charge,  who  then  told  the 
notary's  clerk,  who  presented  the  note,  that  she  did  not  know 
where  the  indorsers  lived.     That  the  same  clerk  presented 
the  second  note  for  payment  to  the  maker,  and  then  asked 
him  "  if  the  indorser  was  the  William  H.  Adams  who  wag 
at  the  comer  of  11th  avenue  and  29th  street :  the  maker  re- 
plied that  he  was,"  and  thereupon  such  clerk  proceeded  there, 
and  found  the  sign  William  H.  Adams  there,  and  left  no- 
tice of  protest  with  the  person  in  charge.     That  when  the 
last  note  became  due  said  clerk  presented  it  to  the  maker, 
^^  and  then  proceeded  to  the  comer  of  29th  street  and  11th 
avenue  to  serve  notice  of  protest  upon  the  indorser,  and 
.  found  the  sign  of  William  H.  Adams  was  painted  out ;  and 
he  could  not  learn,  though  he  made  inquiry  through  the 
building,  where  he  had  removed  to ;  and  then  he  put  notices 
in  the  post  o^ce."    It  was  also  testified  by  the  defendant 
that  the  corner  of  11th  avenue  and  29th  street  was  not,  and 
never  had  been,  his  place  of  business  or  residence ;  and  it 
appeared  that  in  the  city  directory  for  1856 — 1857  there  ap- 
peared three  persons  of  the  name  of  William  H.  Adams,  of 
whom  one  was  the  defendant,  whose  place  of  residence  was 
there  correctly  given. 

The  judge  at  the  circuit  dismissed  the  complaint,  on  the 
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ground  that  the  plainti£b  had  not  shown  due  diligence  in 
serving  notices  of  the  dishonor  ot  the  notes. 

We  think  the  decision  of  the  judge  was  erroneous  as  to  the 
second  of  the  three  notes.  On  the  presentment  of  that  note, 
the  maker  told  the  person  who  presented  it,  that  the  Will* 
iam  H.  Adams  who  then  had  a  place  of  business  at  the 
comer  of  11th  avenue  and  29th  street,  was  the  indorser,  and 
the  notice  was  duly  served  on  that  William  H.  Adams.  We 
are  of  opinion  that  under  the  circumstances  this  notice  was 
sufficient  to  charge  the  defendant,  although  it  was  left  at  a 
wrong  place  and  never  was  received  by  the  defendant.  (See 
CatskiU  Bank  v.  StaU,  15  Wend.  364 ;  Bank  of  Utica  y. 
Davidson,  5  id.  587 ;  Carroll  v.  Upton,  2  Sand/.  S.  C.  B. 
171.)  In  relation  to  the  other  two  notes  we  concur  in  opinion 
with  the  judge  who  tried  the  cause,  that  sufficient  notice  of 
their  dishonor  was  not  given  to  make  the  defendant  liable  as 
indorser. 

The  judgment  must  be  reversed,  and  a  new  trial  had ; 
costs  to  abide  the  event  of  the  action. 

[Nbw  Tork  Gbnbsal  Tbsm,  September  17,  1860.    SvthmrUmd^  AUen 
and  Bonneyj  Justices.] 


Grinnell  V8.  Stewabt  and  others. 

The  law  win  not  authorise  or  Justify  a  complaint  against  a  debtor,  and  his 
arrest  by  the  creditor,  on  the  ground  of  iklse  representations  made  bj  the 
accused  on  obtaining  goods  from  the  prosecutor,  when  positive  evidence  of 
the  truth  of  such  representations  was  furnished,  or  referred  to,  by  the  ac- 
cused, at  the  time  of  making  the  representations,  and  it  was  the  creditor^ 
own  fault  that  he  did  not  avail  himself  of  such  evidence. 

Thus,  where  Q.  on  applying  to  S.  for  goods,  on  credit,  represented  that  he  wu 
worth  $20,000  over  and  above  his  debts  and  liabilities,  and  that  his  property 
consisted  of  certain  specified  real  estate,  and  he  referred  to  the  records  in 
Queens  county  clerk's  office  for  the  evidence  of  his  ownership,  which  repie- 
MDtations  were  true,  and  his  ownership  did  appear  by  the  recoids  la  tmk 
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clerk's  office ;  Htid  tbmt  these  facts  showed  a  want  of  probable  canae  for  iqr 
stituting  crimiDal  proceedings  by  S.  against  Q.  for  obtaining  the  goods  by 
frandnlent  representations ;  notwithstanding  it  appeared  that  S.  on  a  search 
made  by  him  in  the  clerk's  office,  with  the  aid  of  the  clerk,  before  institat- 
ing  the  criminal  proceedings,  bad  failed  to  discover  the  evidence  of  Q.'s  title. 
Seld,  alio,  that,  in  an  action  by  O.  for  malicioos  proeecntion,  there  being  suf- 
ficient proof  of  a  want  of  probable  cause,  malice  might  be  inferred ;  and 
that  whether  or  not  the  criminal  prosecution  was  malicious  should  have 
been  submitted  to  the  jury. 

THIS  was  an  appeal  from  a  judgment  rendered  at  special 
term,  dismissing  the  complaint  in  an  action  for  malicious 
prosecution  and  for  false  imprisonment.  It  was  tried  at  the 
New  York  circuit  before  Justice  Davis  and  a  jury,  October 
15th,  1858.  The  complaint  alleged  that  in  1856  the  defend- 
ants caused  the  plaintiff  to  be  arrested  on  a  charge  of  having 
obtained  certain  property,  and  a  contract  by  fjBklse  pretenses ; 
that  a  warrant  was  issued  at  Watertown,  and  sent  to  the 
sheriff  of  New  York,  who  procured  the  plaintiff  to  be  arrest- 
ed, on  the  24th  December,  1856,  and  taken  to  Watertown ; 
that  he  was  in  the  sheriff's  custody  from  that  day  until  the 
2d  January,  1857,  and  then  gave  bail  to  answer,  in  the  sum 
of  $2000.  The  charge  was  dismissed  by  the  magistrate  on 
the  17th  January,  1857.  The  first  three  paragraphs  of  the 
complaint,  state  a  case  of  malicious  prosecution.  The  fourth 
alleges  false  imprisonment  as  a  second  cause  of  action.  The 
answer  of  Stewart,  after  a  general  denial,  sets  up  that  the 
defendant  Stewart  was  one  of  the  firm  of  Woodbury,  Avery 
&  Co.,  of  which  the  defendant,  Alfred  Avery,  was  also  a  mem- 
ber. They  owned  certain  property,  which  the  plaintiff  wished 
to  purchase  on  credit.  In  answer  to  an  inquiry  by  them, 
as  to  his  pecuniary  circumstances,  he  stated  that  he  was 
the  owner  of  one-half  of  the  Fashion  race-course  on  Long 
Island,  which  was  of  the  value  of  $100,000,  subject  to  a 
mortgage  of  $10,000,  and  that  he  was  worth  $20,000  or 
$30,000  over  and  above  his  debts  and  liabilities.  They  made 
the  sale  on  credit,  and  took  his  notes — the  first  of  which, 
[for  $150,]  fell  due  the  13th  August,  1856,  and  not  being 
Vol.  XXXIL  35 
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paid  they  sued  him,  and  on  the  17th  September,  1856,  ob- 
tained judgment  for  $164.06.  An  execution  was  issued  to 
Queen's  county,  in  which  the  race-course  was  situated,  but 
returned  nulla  bona.  Judgment  was  obtained  on  another  of 
the  notes,  aid  execution  issued  and  returned  in  the  same 
manner.  Two  others  of  the  notes  were  protested  for  non- 
payment. The  answer  further  states,  that  on  the  Ist  De- 
cember, 1856,  the  sheriff  informed  the  attorney  of  the  plain- 
tiffs in  the  two  judgments,  that  he  had  made  diligent  search 
in  Queens  county  for  real  and  personal  property  of  Grinnell, 
but  could  find  none;  that  he  particularly  examined  the 
records  to  see  if  Grinnell  had  title  to  any  portion  of  the 
course,  and  found  he  had  none  after  the  23d  January,  1856, 
when  "his  interest  in  the  property  was  cut  off  by  a  judg- 
ment in  a  suit  to  foreclose  a  mortgage,  covering  the  whole  of 
said  race-course,  and  to  which  suit  said  Grinnell  was  a  party." 
After  this  information,  the  defendant,  Stewart,  caused  the 
records  to  be  searched  to  find  out  whether  Grinnell  owned 
any  real  estate  in  Queens  county,  on  the  7th  June,  1856,  or 
at  any  time  subsequent.  The  clerk  of  the  county  assisted  in 
the  search,  and  could  not  discover  that  he  had  title  to  any. 
On  this  information,  the  defendants  say  they  prosecuted  the 
plaintiff  in  good  faith.  The  defendant,  Budd,  put  in  a  sep- 
arate answer  to  the  same  effect,  justifying  himself  as  "agent" 
of  Woodbury,  Avery  &  Co.  in  the  transaction.  The  de- 
fendant Avery  rested  on  a  general  denial. 

At  the  trial,  the  plaintiff  proved  a  perfect  title  to  half  the 
Fashion  course.  The  deed,  with  accompanying  map,  was  re- 
corded February  5th,  1855.  The  title  was  examined  by 
Judge  Brady,  who  paid  ^26,800  for  the  plaintiff,  as  the  con- 
sideration for  the  purchase.  The  plaintiff  showed:  that  the 
foreclosure  suit  in  which  the  defendants  allege  they  supposed 
Grinnell's  interest  was  sold  out,  was  one  by  the  proceedings 
in  which  his  share  in  the  fashion  course  was  exempted^  and 
it  never  had  been  sold.  The  complaint  was  disnussed,  and 
the  plaintiff  appealed  from  the  judgment, 
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B.  D,  Holmes  and  J.  T.  Brady ^  for  the  appellant. 
Mullen  &  Merwin  and  F.  E,  Mather,  for  the  defendant 

By  the  Courts  Boknet,  J.  This  is  an  action  for  malicious 
prosecution  and  false  imprisonment.  At  the  trial,  after  the 
testimony  was  closed,  the  presiding  justice  dismissed  the 
complaint,  on  motion  of  the  defendants'  counsel,  on  the 
grounds,  1.  That  malice  was  not  shown,  on  the  part  of  the 
defendants  or  either  of  them,  in  instituting  the  proceedings 
complained  of  2.  That  the  plaintiff  had  not  shown  want  of 
probable  cause  for  instituting  said  proceedings.  3.  That  the 
detention  of  the  plaintiff  while  held  under  the  warrant  issued 
in  said  proceedings,  did  not  amount  to  false  imprisonment. 

The  proof  at  the  trial  was,  that  on  the  16th  of  December, 
1856,  a  warrant  for  the  arrest  of  the  plaintiff  was  issued  by 
the  county  judge  of  Jefferson  county,  on  the  complaint  and 
affidavits  of  the  defendants  Stewart  and  Budd,  stating  in  subr 
stance  that  in  June,  1856,  the  plaintiffs  obtained  from  them, 
or  their  firm  in  New  York,  certain  property,  by  falsely  and 
fraudulently  representing  that  he  was  worth  ^20,000  over 
and  above  all  his  debts  and  liabilities,  and  that  his  property 
consisted  in  the  one  half  of  the  Fashion  race-course  on  Long 
Island,  of  which  he  was  owner ;  that  he  referred  to  the  rec- 
ords in  Queens  county  clerk's  office  for  evidence  of  such  his 
ownership;  that  the  representations  were  false,  and  the 
plaintiff  owned  no  such  property ;  that  on  the  5th  December, 
1856,  Budd  made  personal  examination  of  the  records  in  said 
clerk's  office,  and  found  that  the  race-course  was  sold,  under 
foreclosure  proceedings,  on  the  23d  January,  1856,  to  Beuben 
Parsons,  and  it  did  not  appear  that  the  plaintiff,  after  that 
time,  was  owner  of  such  race-course,  or  any  part  of  it. 

Under  this  warrant  the  plaintiff  was  arrested  on  the  24th 
December,  1856,  in  the  city  of  New  York,  and  there  detained 
in  custody,  until  in  January  following,  when  he  was  taken 
by  an  officer  to  Jefferson  county,  and  the  hearing  of  the  com- 
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plaint  was  commenced  before  the  county  judge,  on  the  6th, 
and  continued  until  the  17th  January,  1857,  when  he  was 
discharged  and  the  complaint  was  dismissed. 

When  the  arrest  was  made,  Avery  and  Stewart  were  pres- 
ent, and  told  the  officer  who  had  the  warrant  that  they  could 
not  arrange  matters,  and  he  must  take  the  plaintiff  prisoner. 
They  said  the  plaintiff  had  made  false  pretenses  to  them  that 
he  was  owner  of  property  on  Long  Island,  and  they  had 
searched  the  records  and  could  not  find  it.  The  plaintiff  then 
insisted  that  he  did  own  the  property,  and  had  not  deceived 
them.  Stewart  and  Avery  said  they  would  receive  $3000,  or 
thereabouts,  and  release  the  plaintiff,  and  they  did  not  wish 
the  officer  to  take  him  directly  to  Jefferson  county,  because 
they  wanted  to  give  him  an  opportunity  to  settle.  And  they 
further  said,  if  the  plaintiff  had  not  money  his  friends  had, 
and  he  could  get  it. 

On  the  trial  it  was  fully  proved  that  all  the  representations 
made  by  the  plaintiff  in  relation  to  his  ownership  of  one  half 
of  the  Fashion  race-course  were  true ;  that  his  ownership  did 
appear  by  the  records  in  Queens  county  clerk's  office ;  that 
he  acquired  title  by  purchase  at  a  foreclosure  sale  in  January, 
1855,  and  paid  $26,800  in  cash  for  the  property ;  that  his 
deed  was  recorded  in  said  clerk's  office  on  the  25th  February, 
1855,  and  duly  indexed ;  and  that  the  judgment  record  in 
that  foreclosure  suit  was  in  the  same  clerk's  office.  It  was 
also  proved  that  on  the  examination  before  said  county  judge, 
the  defendant  Budd  testified  that  in  December,  1856,  he  went 
to  Queens  county  clerk's  office,  and  with  the  assistance  of  the 
clerk,  found  that  the  plaintiff  had  no  title  to  any  property  in 
that  county  since  23d  January,  1856,  when  said  race-course 
was  sold  on  foreclosure  of  a  mortgage,  and  purchased  by  Beu- 
ben  Parsons ;  that  he  made  a  thorough  search ;  that  the  deed 
to  Parsons  and  a  mortgage  made  by  him  inmiediately  after 
his  purchase,  to  a  man  named  Heame,  corresponded  in  the 
description  of  the  premises,  which  were  described  by  courses 
and  distances ;  that  the  clerk  showed  him  the  papers^  among 
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which  he  saw  the  report  of  the  referee  and  the  record  of  the 
deed  to  ParsoDS,  and  an  entry  in  the  hook  of  notices  of  lis 
pendens. 

The  complaint,  notice  of  liependensy  and  judgment  in  such 
foreclosure  suit,  and  the  referee's  deed  to  Parsons  under  said 
judgment,  and  his  report  qi  the  sale,  were  then  put  in  evi- 
dence, in  and  by  each  of  which  it  distinctly  appeared  that 
the  premises  so  conveyed  to  the  plaintiff  by  the  deed  recorded 
in  February,  1855,  and  of  which  he  represented  himiself  to  be 
the  owner,  were  not  included  in  the  sale  made  to  Parsons, 
but  were  expressly  excepted  from  such  foreclosure  proceed- 
ings and  sale,  by  description  in  nearly  (if  not  exactly)  the 
words  of  the  description  in  said  deed  to  the  plaintiff 

By  such  proof  the  plaintiff,  in  my  opinion,  did  show  want 
of  probable  cause  for  instituting  said  proceedings  by  the  de- 
fendants against  him  for  allied  fraudulent  representations. 
He  fully  and  clearly  proved  that  the  representations  made  by 
him  were  true  to  every  intent,  and  that  the  records  to  which 
he  referred  the  defendants  distinctly  proved  them  to  be  true. 

But  it  is  said  that  one  of  the  defendants,  with  the  assist- 
ance of  the  county  clerk,  examined  the  records,  and  failed  to 
find  therein  the  evidence  of  the  truth  of  the  plaintiff's  repre- 
sentations ;  and  that  in  instituting  the  criminal  proceedings 
against  the  plaintiff,  he  and  the  other  defendants  acted  in 
the  conscientious  (though  erroneous)  belief  that  the  repre- 
sentations made  by  the  plaintiff  were  false,  and  that  therefore 
an  action  for  malicious  prosecution  cannot  be  maintained 
against  them.  And  cases  are  cited  for  the  principle  that 
proof,  however  positive,  of  the  innocence  of  a  party  accused 
and  arrested,  is  not  sufficient  evidence  of  want  of  probable 
cause  for  making  complaint  against  him,  to  sustain  an  action 
for  malicious  prosecution,  against  the  prosecutor,  when  he 
appears  to  have  acted  in  good  faith,  and  in  the  belief  that 
his  charge  was  true.  {Mwrray  v.  Long^  1  Wend.  140.  Fo* 
shay  V.  Fergtieon^  2  Dendo,  617.  VanderbiU  v.  Mathie^  5 
DvATy  304,  and  cases  there  re/erred  to.) 
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The  principle  for  which  the  defendants  contend  is  not 
questioned,  but  in  my  opinion  it  does  not  reach  this  case. 
The  principal  if  not  the  only  ground  for  the  complaint  made 
against  this  plaintiff  was,  that  the  records  to  which  he  refer- 
red as  proof  of  the  truth  of  his  representations  were  found,  on 
examination,  hot  to  contain  such  proof,  but  to  prove  the  re- 
verse of  what  the  plaintiff  had  asserted.  The  fact  was,  that 
the  records  referred  to,  and  which  one  of  the  defendants  tes- 
tified that  he  examined,  did  clearly  and  distinctly  prove  ex- 
actly what  the  plaintiff  had  stated.  And  the  defendant  who 
testified  in  relation  thereto,  either  did  not  see  those  records, 
or  did  not  examine  them  with  reasonable  or  indeed  with  any 
care,  or  he  had  not  capacity  to  understand  a  plain  statement 
of  facts ;  and  I  do  not  understand  that  the  law  will  authorize 
and  justify  a  complaint  and  arrest  for  felony  on  the  ground 
of  false  representations  by  the  accused,  when  positive  evidence 
of  the  truth  of  his  representations  was  furnished  by  him  to 
the  complainants  when  the  representations  were  made. 

If,  as  I  think,  there  was  in  this  case  sufficient  proof  of 
want  of  probable  cause,  malice  might  be  therefrom  inferred ; 
and  whether  or  not  the  prosecution  complained  of  was  mali- 
cious should  have  been  submitted  to  the  jury.  By  malice^  I 
understand  in  cases  like  the  present  to  be  intended  not  neces- 
sarily spite  or  hatred  against  the  accused,  but  wrong-mind-- 
edness — malua  animus — the  being  actuated  by  improper  and 
indirect  motives ;  and,  in  my  opinion,  upon  the  evidence  in 
this  case,  it  might  very  properly  have  been  submitted  to  the 
jury  to  find  whether  these  defendants,  in  causing  the  prose- 
cution and  arrest  of  the  plaintiff,  were  actuated  by  any  r^ard 
for  public  justice,  or  desire  that  a  supposed  offender  against 
law  and  morals  should  be  punished,  or  intended  to  use  this 
form  of  criminal  proceeding  for  their  private  benefit^  to  coerce 
from  the  plaintiff  or  his  friends  payment  of  the  sum  of  $3000, 
which  the  defendants  claimed  was  due  to  them  from  the 
plaintiff,  and  upon  receipt  of  which  it  was  proved  they,  or 
some  of  them^  said  they  would  release  him* 
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The  opinions  above  expressed  render  it  unnecessaiy  for  me 
now  to  consider  the  question  of  false  imprisonment,  the  de- 
cision of  which,  as  I  view  the  case,  will  depend  very  much  if 
not  entirely  on  the  determination  of  the  other  questions  in 
the  action. 

The  order  dismissing  the  complaint  should  be  set  aside  and 
a  new  trial  granted ;  costs  to'  abide  the  event  of  the  action. 

[Nbw  Tobk  Qbitbbal  Tbbx,  September  17,  1860.  SiUherlamdt  AMm  and 
Bonney^  JnsUcee.] 


-•> 


Hawkins  vs.  Avebt,  impleaded  &c. 

A  defendant,  on  a  trial  before  a  referee,  cannot  urge,  as  an  objection  to  pro- 
ceeding to  trial,  that  other  persons  who  are  necessary  parties  defendants 
have  not  been  served  with  process. 

That  objection  relates  solely  to  the  regularity  of  the  reference,  and  makes  no 
part  of  the  trial,  and  is  not  therefore  the  subject  of  an  exception. 

If  the  action  is  not  in  readiness  for  trial  it  is  not  referable;  and  the  objection 
should  be  taken  on  the  motion  to  refer. 

Such  an  objection  is,  In  substance,  for  the  want  of  parties ;  and  that  objection 
must  be  taken  by  answer  or  demurrer. 

A  power  of  attorney  authorizing  the  attorney  to  arbitrate,  purchase,  sell,  dis- 
pose of,  compromise  or  otherwise  settle,  any  claim  or  claims  against  a  ves- 
sel, her  freight  and  cargo,  for  salvage  services  rendered  to  such  vessel  and 
cargo,  will  not  authorize  the  attorney,  after  realizing  the  salvage  claim,  to 
make  a  disposal  of  the  proceeds  among  those  interested,  in  such  manner 
and  proportion  as  he  sees  fit,  and  to  allow  such  charges  against  the  fimd  as 
he  pleases. 

The  authority  given  by  such  an  instrument  is  to  enable  the  attorney  to  deal 
with  the  owners  or  claimants  of  the  vessel  and  her  flreight  and  cargo,  and  to 
recover,  for  the  benefit  of  all,  a  proper  compensation  for  salvage  services. 
When  the  fund  is  received,  the  agency  ceases. 

Where  the  saving  vessel  is  put  at  risk  it  is  right  that  its  owners  should  receive 
a  portion  of  the  salvage  proportionate  to  the  risk.  But  where  one  of  the 
salvors  is  the  owner  of  a  boat  which  is  used  only  as  a  means  to  enable  the 
salvors  to  reach  the  derelict  vessel,  he  is  folly  compensated  by  receiving  the 
value  of  his  boat.  He  is  not  entitled  to  a  share  of  the  net  salvage,  as  the 
owner  of  such  boat 
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THE  plaintiff  brought  this  action  to  recover  of  the  defend- 
ant Avery  his  share  or  proportion  of  a  sum  of  money  re- 
ceived by  him  for  salvage  of  the  bark  Delegate.  The  other 
salvors  were  made  parties  defendants,  but  were  not  served 
with  process.  It  was  found  that  the  plaintiff  and  defendants 
were  salvors  of  the  bark  named,  and  that  the  defendant  Avery 
received  for  himself  and  the  other  parties,  as  and  for  salvage, 
the  stun  of  sixteen  hundred  dollars,  and  that  the  expenses 
properly  chargeable  to  the  ftmd,  including  a  proper  allowance 
agreed  upon  by  the  parties  for  the  services  of  Avery,  were 
eight  hundred  and  forty^two  dollars  and  fifty-nine  cents. 
There  were  six  salvors,  and  on  going  to  the  bark  which,  when 
descried,  was  adrift  on  Long  Island  Sound,  abandoned  by  the 
crew,  they  made  use  of  a  whale  boat  worth  about  thirty-five 
dollars,  owned  by  Hart  and  Wilson,  two  of  the  salvors  and 
defendants  in  the  action.  Upon  the  coming  together  of  the 
parties  for  a  settlement,  the  owners  of  the  whale  boat  claimed 
for  it  an  equal  seventh  part  of  the  net  salvage.  The  whale 
boat  was  stove  after  the  parties  had,  by  its  means,  boarded 
the  bark,  and  while  it  was  being  towed  behind  the  bark  into 
port.  The  plaintiff  refused  to  allow  such  claim,  and  forbade 
the  payment  of  the  same  by  the  defendants,  and  claimed  and 
demanded  one  equal  rixth  part  of  the  net  salvage,  which  the 
defendant  refused  to  pay.  The  defendant  afterwards  settled 
with  the  other  salvors,  and  paid  the  owners  of  the  whale  boat 
tiieir  claim,  and  tendered  to  the  plaintiff  one  seventh  of  the 
salvage  moneys,  but  the  money  was  not  brought  into  court, 
and  it  was  tendered  in  full  satisfaction  of  the  claim.  The 
cause  was  tried  by  a  sole  referee,  who  reported  in  favor  of 
the  plaintiff,  and  that  the  boat  was  not  entitled  to  the  share 
of  one  man,  but  that  the  owners  were  entitled  to  be  paid  its 
fair  value  at  the  time  of  its  loss ;  that  such  value  should  be 
included  with  the  other  expenses,  making,  with  this  addition, 
eight  hundred  and  seventy-seven  dollars  and  seventy-fiye 
cents ;  that  the  plaintiff  was  entitled  to  recover  one  sixth  of 
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the  remainder^  for  which  with  interest  judgment  was  giren* 
And  firom  that  judgment  the  defendant  Avery  appealed. 

C.  C.  Egwm^  for  the  appellant. 

•  ^^ 

jB.  H.  SufUly^  for  the  respondents. 

By  the  Courts  Allek,  J.  If  Avery  had  not  settled  with 
and  paid  the  other  defendants  and  taken  from  them  an  ac- 
quittance^  they  would  have  been  proper  parties  to  the  action. 
But  the  payment  and  discharge  alleged  in  the  complaint  and 
admitted  by  the  answer^  dispensed  with  the  necessity  of 
bringing  them  into  court  by  the  service  of  process,  as  their 
rights  could  not '  be  aifected  by  any  judgment  to  be  given. 
The  claim  of  the  plaintiff  was  upon  Avery,  who  had  received 
the  money  to  the  plaintiff's  use,  and  if  he  had  paid  it  to  his 
co-defendants  he  had  done  so  in  his  own  wrong,  and  with  full 
notice  of  the  plaintiff's  rights.  It  was  not  the  case  of  a  joint 
liability  or  indebtedness.  Avery  alone  was  liable,  and  as  the 
other  parties,  having  released  their  claim,  had  no  interest  in 
the  amount  which  should  be  adjudged  to  the  plaintiff,  they 
were  properly  omitted  as  defendants,  and  the  action  carried 
on  against  the  defendant  Avery.  (Code,  §  136.)  But  a  per* 
feet  answer  to  the  objection  taken  by  the  defendant  to  pro- 
ceeding to  trial  before  the  referee  until  the  other  parties  were 
served  with  process,  is  that  the  objection  related  solely  to  the 
regularity  of  the  reference,  and  made  no  part  of  the  trial,  and 
is  not  therefore  the  subject  of  an  exception.  If  the  action 
was  not  in  readiness  for  trial  it  was  not  referable.  (Code, 
§§270, 271.)  And  the  objection  should  have  been  taken  on  the 
motion  to  refer.  The  court  then  adjudged,  if  the  parties  did 
not  concede,  that  the  cause  was  at  issue  and  in  a  condition 
to  be  tried,  and  the  referee,  who  was  only  charged  with  the 
trial  of  the  issues,  could  not  overrule  the  action  and  decision 
of  the  court  under  whose  appointment  he  acted. 

Another  answer  is,  that  the  objection  is  in  substance  for 
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the  want  of  parties,  and  this  must  be  taken  bj  answer  or  de- 
murrer. (CodBj  §§  144,  147,  148.)  Most  of  the  points 
urged  by  the  defendant's  counsel  are  not  based  upon  any 
proper  exception  taken  upon  the  trial,  or  fo  the  final  report 
of  the  referee.  It  was  not  objected  upon  the  trial  that  the 
defendant  was  not  in  default  before  suit  brought  But  had 
the  objection  been  taken,  the  defendant's  own  evidence  would 
have  furnished  the  answer,  showing,  as  it  did,  that  he  point- 
edly refused  to  recognize  the  claim  of  the  plaintiff  to  any 
amount  beyond  the  one  seventh,  and  that  he  refused  to  pay 
that  sum  except  on  condition  that  it  should  be  received  in 
full  satisfaction. 

The  motion  for  a  nonsuit  was  urged  upon  the  vague 
ground,  '^  that  the  complaint  was  not  sustained  by  the  proof." 
The  defect  in  the  proof  was  not  pointed  out  to  the  referee, 
or  to  the  court  upon  the  argument  of  this  appeal.  The  com- 
plaint alleged,  in  substance,  that  a  sum  of  money  had  been 
received  by  the  defendant  to  and  for  the  use  of  the  plaintiff 
and  certain  others,  and  that  all  the  persons  entitled  had  re- 
ceived their  share  or  proportion,  except  the  plaintiff,  and 
that  the  defendant  refused  to  pay  the  amount  due  to  the 
plaintiff,  and  the  proof  substantially  conformed  to  the  all^a- 
tions  of  the  complaint.  Another  point  urged  upon  the  ap- 
peal, which  was  not  taken  before  the  referee,  or  passed  upon 
by  him,  is  that  the  defendant  Avery,  under  a  power  given  to 
him  by  the  other  parties  in  interest,  ^^  to  libel,  arbitrate,  pur- 
chase, sell,  dispose  of,  compromise  or  otherwise  settle,  any 
and  all  claim  or  claims,  in  law  or  equity,  against  the  bark 
Delegate,  her  freight  and  cargo,  for  salvage  services  rendered 
to  said  vessel  and  cargo,"  had  authority,  after  reali2dng  the 
salvage  claim,  to  make  a  disposal  of  the  proceeds  among 
those  interested,  in  such  manner  and  proportion  as  he  saw 
fit,  and  to  allow  such  charges  against  the  fund  as  he  pleased. 
The  bare  statement  of  the  proposition  shows  its  absurdity. 
The  authority  was  to  enable  the  attorney  to  deal  with  the 
owners  or  claimants  of  the  said  vessel  and  her  freight  and 
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cai^o,  aad  recover  for  the  benefit  of  all  a  proper  compensa- 
tion for  salvage  services.  When  the  fund  was  received  the 
agency  ceased ;  and  in  no  case  could  an  agency  created  to  fa* 
cilitate  dealings,  with  third  persons  operate  upon  the  rights 
and  dealings  of  principal  and  agent.  So  the  agency  of  a  part* 
ner  or  tenant  in  common  of  a  fund,  so  far  as  any  agency  ex* 
ists,  only  relates  to  dealings  with  third  persons.  The  rights 
of  the  partners  or  tenants  in  common,  as  between  themselves^ 
are  not  affected  by  any  agency  implied  from  the  relation  they 
bear  to  each  other.  The  settlement  of  the  claim  for  the 
whale  boat  by  allowing  to  two  of  the  salvors,  its  owners,  a 
sum  equal  to  that  received  by  an  individual  salvor  was  not 
authorized  by  the  letter  of  attorney,  or  by  any  implied  agency 
resulting  from  the  relation  of  the  parties.  That  five  of  six 
partners  can,  against  the  remonstrance  of  the  sixth,  divide 
the  partnership  funds  among  themselves  and  their  sixth  part- 
ner in  such  proportion  as  they  please,  under  any  pretext,  can* 
not  be  tolerated.  It  would  be  a  novel  application  of  the 
doctrine  of  implied  agency. 

The  referee,  under  objection  by  the  defendant,  admitted 
evidence  of  the  purchase  of  the  boat  by  Wilson  and  Hart,  and 
the  circumstances  of  the  purchase.  The  evidence  was  object- 
ed to  as  immaterial.  It  was  not  immaterial,  in  view  of  the 
claim  which  was  made  and  which  had  been  consented  to  by 
the  defendant  in  behalf  of  Wilson  and  Hart  claiming  to  own 
it.  The  title  to  the  boat  was  in  issue  as  the  foundation  of 
the  claim.  If  the  value  of  the  boat  was  to  be  allowed,  then 
the  price  paid  for  it  just  before  might  aid  the  referee  in  arriv- 
ing at  its  value.  The  evidence  could  not  work  an  injury  to 
the  defendant.  Upon  this  objection  an  argument  was  based, 
not  founded  upon  any  distinct  objection  taken  upon  the  re- 
ference, that  the  state  court  had  no  jurisdiction  to  determine 
or  apportion  salvage.  As  a  maritime  demand  in  rem  it  may 
be  conceded  that  state  courts  cannot  enforce  a  claim  for  salv- 
age against  a  vessel  or  cargo ;  and  whether  they  have  jurisdic- 
tion in  an  action  in  personam  to  ascertain  and  determine  the 
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lights  of  salvoTB,  slr  against  persons  liable  for  salvage,  need 
not  be  detennined.  That  courts  of  common  law  may  have 
jurisdiction  in  respect  to  salvage,  and  may  even  determine 
the  validity  of  a  lien  for  salvage,  and  the  extent  of  such  lien, 
is  Jbeyond  a  question.  {Baker  v.  Soag,  3  Seld.  555.  (7a«A- 
mere  v.  De  Wol/j  2  Sand.  S.  O.  Rep.  379.)  In  the  case  last 
cited,  a  suit  was  entertained  to  recover  property  claimed  to  be 
held  for  a  salvage  lien.  Sturgis  v.  Law^  (3  id.  461,)  recog- 
nizes the  same  principle. 

But  this  was  an  action  for  money  had  and  received,  and  it 
mattered  not  from  what  source  or  upon  what  consideration 
the  money  was  received.  The  action  was  necessarily  a  com- 
mon law  action,  and  admiralty  had  no  jurisdiction  in  the 
premises. 

There  was  no  foundation  in  principle  or  upon  authority 
for  the  claim  of  Wilson  and  Hart  to  be  allowed  beyond  the 
value  of  the  boat  which  was  lost,  and  that  amount  was  al- 
lowed by  the  referee.  Salvage,  when  distributed  and  appor- 
tioned by  a  court  of  admiralty  by  which  it  is  adjusted  and 
allowed,  is  distributed  among  the  owners,  officers  and  crew 
of  the  saving  ship,  in  the  discretion  of  the  court  and  accord- 
ing to  the  circumstances  of  each  case.  {Mason,  v.  The  Blai- 
reaUy  2  Masoiiy  240.  Clayton  v.  The  Harmony j  1  Peters* 
Adm.  70.  BeU  v.  The  Sloop  Ann,  2  id.  279.)  Where  the 
saving  vessel  is  put  at  risk,  it  is  right  that  its  owners  should 
receive  a  portion  of  the  salvage  proportionate  to  the  risk. 
But  where  one  of  the  salvors  is  the  owner  of  a  boat  which  is 
used  only  as  a  means  to  enable  the  salvors  to  reach  the  dere- 
lict vessel,  he  is  fully  compensated  by  receiving  the  full  value 
of  his  boat. 

The  tender  was  insufficient  in  amount,  and  was  not 
brought  into  court ;  and  as  it  was  only  tendered  on  condition 
of  its  acceptance  in  full  compensation  of  the  claim,  it  consti- 
tuted no  bar  to  the  action.  The  defendant  wrongAilly  with- 
held the  money  from  the  plaintiff,  and  was  therefore  properly 
charged  with  interest.    Costs  followed  of  course,  as  it  was  an 
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action  for  money  had  and  received,  and  if  they  were  in  the 
discretion  of  the  court  that  discretion  was  properly  exercised. 

There  was  no  necessity  for  an  order  for  a  severance  of  the 
parties.  The  defendant  Avery  was  solely  responsible,  and 
judgment  could  have  been  given  in  no  other  form.  {CodCj 
§  136.) 

The  judgment  must  be  affirmed  with  cost«i. 

[Nbw  Tobk  Oinbhal  Tbbm,  September  17, 1860.    Sutherland,  AtUn  and 
Bonney,  JiuticeB.] 


Woodruff  vs,  Hurson  and  others. 

To  constitute  usury,  there  must  be  an  nnlawfal  or  corrnpt  intent  confessed  or 
proved.  The  party  must  Intentionally  take  or  reserve,  directly  or  indirect- 
ly, as  interest  or  as  a  compensation  for  giving  time  of  payment,  more  than 
at  the  rate  of  seven  per  cent  per  annum. 

Two  things  mnst  concur :  1.  A  giving  of  time,  and  2.  A  reservation  of  more  than 
seven  per  cent  as  a  consideration  for  such  forbearance. 

A  taking  or  receiving  more  than  the  legal  interest,  by  mistake,  or  for  any  con- 
sideration other  than  the  forbearance,  unless  it  be  merely  colorable  and  with 
intent  to  cover  up  usury,  will  not  render  a  transaction  void  as  being  in  vio- 
lation of  the  statute  regulating  the  interest  of  money. 

The  giving  of  a  sum  of  money  by  the  debtor,  to  the  creditor,  or  the  including 
of  an  amount  in  addition  to  the  actual  indebtedness  in  a  security  given  for 
the  real  debt,  as  a  gift,  wiU  not  bring  the  security  within  the  statute  against 
usury. 

Although  the  making  of  a  nominal  gift  is,  in  general,  a  suspicious  circum- 
stance, yet  when  it  is  clearly  established  that  it  is  in  truth  a  gift,  voluntarily 
made,  having  no  connection  with  the  time  given  for  the  payment  of  the  debt, 
the  security  will  be  valid,  whatever  may  have  been  the  moving  cause  of  the 
gift,  with  the  donor. 

If  the  donee  or  creditor  be  innocent  of  any  intent  to  exact  or  receive  more  than 
the  legal  rate  of  interest,  his  security  will  be  valid. 

A  motion  to  amend  an  answer,  so  as  to  authorize  certain  evidence  to  be  given, 
if  within  the  jurisdiction  of  a  referee  to  grant,  is  addressed  to  his  discre- 
tion, and  from  his  decision  no  appeal  will  lie. 

The  denial  of  such  a  motion  is  not  the  subject  of  an  exception,  which  only 
lies  to  some  ruling  or  decision  upon,  and  in  the  progress  of,  the  trial; 
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Where  the  amendment  propoeed  to  be  made,  in  an  answer,  oontemplataa  a 
new  defense,  pro  tanto,  a  referee  has  no  jurisdiction  over  the  motion,  aod 
the  amendment,  if  granted,  would  be  irre^nilar. 

An  attorney,  employed  by  a  mortgagee  to  draw  a  bond  and  mortgage,  and 
who  acts  for  him  at  the  execution  and  deliyery  of  the  instruments,  not  being 
employed  by  the  mortgagor  in  the  capacity  of  attorney,  counsellor  or  nego- 
tiator in  regard  to  the  bond  and  mortgage,  is  a  competent  witnees  to  proTe 
the  consideration  of  the  mortgage,  and  what  transpired  between  the  parties, 
and  between  himself  and  the  mortgagor,  upon  the  occasion  of  giving  the 
mortgage ;  facts  thus  coming  to  his  knowledge  not  being  pririleged  commu- 
nications, within  the  rule  on  that  subject. 

The  attorney  is  a  competent  witness  to  prove  the  negotiation  and  agreement 
between  the  parties ;  or  between  the  mortgagor  and  himself  as  the  attorney 
and  agent  of  the  mortgagee. 

■ 

THE  plaintiff  brought  this  action  to  foreclose  a  mortgage 
executed  bj  John  Hurson  and  wife,  dated  October  16th 
1855,  to  secure  the  payment  of  $21,537  on  the  16th  day  of 
October,  1865,  with  interest  semi-annually.  The  defense 
was  usury.  The  cause  was  referred  to  W.  H.  Leonard,  Esq. 
by  whom  it  was  tried.  On  the  trial  evidence  was  given  of 
an  indebtedness  from  the  mortgagor  to  the  plaintiff,  at  the 
date  of  the  mortgage,  for  money  lent.  There  was  some  con- 
flict of  evidence  as  to  the  actual  amount,  but  the  referee 
found  the  amount  to  be  $16,537.45.  The  defendant  gave 
evidence  tending  to  show  that  $5000  was  included  in  the  mort- 
gage as  a  consideration  for  extending  the  time  of  credit  for 
the  ten  years,  while  the  evidence  on  the  part  of  the  plaintiff 
was  that  time  was  given  without  any  consideration,  and  that 
the  $5000  was  inserted  in  the  mortgage  by  the  defendant 
without  the  knowledge  of  the  plaintiff,  and  as  a  gift  volun- 
tarily made  by  the  defendant.  The  referee  found  in  accord- 
ance with  this  version  of  the  transaction,  and' held  the  mort- 
gage a  valid  security  for  the  amount  actually  loaned,  and 
gave  judgment  accordingly.  Various  questions  were  made 
upon  the  trial,  which,  so  far  as  reviewed  upon  this  appeal, 
are  noticed  in  the  opinion.  The  defendants  appealed  firom 
the  judgment  entered  upon  the  report  of  the  referee. 
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H.  Brewster  J  for  the  appellants. 

L.  It.  Marsh,  for  the  respondent. 

By  the  Court,  Allbn,  J.  The  question  of  usury  was  one 
of  fact,  and  unless  the  determination  of  the  referee  was  clearly 
against  the  weight  of  evidence  it  ought  not  to  be  disturbed 
by  us.  With  the  witnesses  before  him,  and  with  all  the  aid 
AThich  an  oral  examination  of  them  gave  him,  he  was  in  a 
much  better  situation  to  pass  upon*  their  relative  credibility 
and  the  value  of  their  testimony  than  we  can  be  from  a  mere 
transcript  of  their  testimony.  If  the  transaction  was  as  re- 
lated by  Dusenbury,  there  was  clearly  no  usury.  The  loan 
had  been  made,  and  the  security  and  time  and  terms  of  pay- 
ment agreed  upon,  without  any  suggestion  of  any  compensa- 
tion or  payment  beyond  interest  at  seven  per  cent.  Usury 
consists  in  the  taking  or  receiving  a  greater  sum  or  value  for 
the  loan  or  forbearance  of  money  &c.  than  is  prescribed  by 
law,  and  contracts  and  securities  are  only  void  for  usury  when 
there  is  reserved  or  taken,  or  secured  or  agreed  to  be  taken, 
any  greater  sum  &c.  for  the  loan  or  forbearance  of  money  &c. 
than  is  prescribed  by  statute.  (1  B,  S,  772,  §§  1-5.  Laws 
of  1837,  Ch,  430,  §  1.)  To  constitute  usury  there  must  bfi 
an  unlawful  or  corrupt  intent  confessed  or  proved.  (Nourse 
V.  Prime,  7  John.  Ch.  69.)  The  party  must  intentionally 
'take  or  reserve,  directly  or  indirectly,  as  interest  or  as  a  com- 
pensation  for  giving  time  of  payment,  more  than  at  the  rate 
of  seven  per  cent  per  annum.  Two  things  must  concur : 
Ist,  a  giving  of  time,  and  2d,  a  reservation  of  more  than 
seven  per  cent  as  a  consideration  for  such  forbearance.  A 
taking  or  receiving  more  than  the  legal  interest  by  mistake, 
or  for  any  consideration  other  than  the  forbearance,  unless  it 
be  merely  colorable,  and  with  intent  to  cover  up  usury,  will 
not  render  a  transaction  void  as  in  violation  of  the  statute 
regulating  the  interest  of  money.  If  a  person  deliberately 
adopt  a  mode  of  computing  interest  which  will  give  more 
than  the  legal  rate  of  interest,  he  will  be  held  to  have  intend- 
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ed  the  legal  consequences  of  his  acts,  and  his  security  wiU 
be  Toid,  But  if  he  take  or  reserve  an  excess  of  interest  from 
a  mistake  in  computing  upon  a  principle  correct  in  itself,  the 
security  will  not  be  void.  (Bank  of  Utioa  v.  WageTy  2 
GoweUy  712,  8  id.  398.  New  York  Firemen  Ins.  Co,  r. 
SturgeSy  2  id.  664.  Same  v.  Ely^  Id.  678.  Archibald  v. 
ThomaSj  3  Coiven,  284.)  The  giving  of  a  sum  of  money  by 
the  debtor  to  the  creditor,  or  the  including  of  an  amount  in 
addition  to  the  actual  indebtedness  in  a  security  given  for  the' 
real  debt,  as  a  gift,  will  not  bring  the  security  within  the 
statute  against  usury.  It  is  true,  in  most  cases  it  would  be 
a  suspicious  circumstance,  and  it  would  devolve  on  the  courts 
before  upholding  the  security,  to  be  satisfied  that  such  was 
the  real  nature  of  the  transaction ;  that  the  nominal  gift  was 
not  in  reality  a  compensation  for  the  forbearance  and  so  col- 
orable and  a  shift  to  evade  the  statute.  But  when  it  is  clearly 
established  that  it  is  in  truth  a  gift  voluntarily  made,  having 
no  connection  with  the  time  given  for  the  payment  of  the 
debt,  the  security  will  be  valid,  no  matter  what  may  have 
been  the  moving  cause  of  the  gift  with  the  donor.  If  the 
donee  or  creditor  be  innocent  of  any  intent  to  exact  or  receive 
mof  e  than  the  legal  rate  of  interest,  his  security  will  be  valid. 
In  the  case  at  bar,  if  the  referee  had  found  the  transaction 
usurious  we  probably  could  not  have  interfered  with  his  judg- 
ment. But  I  am  better  satisfied  with  the  finding  as  it  is 
than  I  should  have  been  with  a  different  result.  The  con- 
fessions and  declarations  of  the  plaintiff,  even  admittii^  that 
they  have  been  remembered  and  reported  witii  a  verbal  ac- 
curacy which  is  necessary  in  this  particular  case  to  entitle 
them  to  any  force  whatever,  and  which  cannot  be  certainly 
known,  are  entitled  to  but  little  weight.  The  plaintiff  is 
shown  to  be  an  intemperate,  rash  and  inconsiderate  man,  and 
the  expressions  were  made  under  the  excitement  of  passion, 
and  should  be  received  with  much  allowance.  Under  all  the 
circumstances  of  this  case,  and  in  view  of  the  fact  that  a 
very  slight  change  in  the  mode  of  expression  would  entirely 
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vary  its  effect  as  an  admission,  btit  little  reliance  ought  to  be 
placed  on  these  declarations.  The  testimony  of  the  defend* 
ant  who  alone  proved  4he  nsnry  is  not  entirely  satisfactory, 
and  his  appearance  as  a  witness  and  as  presented  by  the  rec* 
ord  of  his  evidence,  is  not  such  as  to  place  him  above  sus- 
picion. He  was  contradicted  by  Mr.  Dusenbury  in  several 
important  particulars,  and,  so  &r  as  can  be  determined  from 
the  case,  the  referee  was  discreet  in  giving  credit  to  Dusen- 
bury and  holding  the  usury  not  proven,  and  that  the  five 
thousand  dollars  was  included  in  the  mortgage  at  the  sug- 
gestion and  request  of  the  mortgagor  without  the  knowledge 
of  the  mortgagee,  as  a  donation.  Whether  the  mortgagor 
had  any  ulterior  object,  and  designed  to  lay  the  foundation 
for  this  defense,  is  not  known.  But  it  is  sufficient  to  uphold 
the  security  that  the  sum  was  included  at  his  request,  and 
professedly  as  a  gift,  and  was  accepted  by  the  plaintiff  and 
his  agent  as  a  gift,  and  not  as  a  cover  for  usury.  Neither  the 
intent  or  design  to  take  usury,  nor  the  agreement  to  pay  usury, 
was  established  by  the  evidence. 

In  the  course  of  the  trial  the  defendant  offered  in  evidence 
three  notes  of  the  plaintiff,  payable  to  the  order  of  the  mort- 
gagor, by  way  of  set<K)ff,  and  to  reduce  the  amount  due  upon 
the  mortgage.  The  defendants  had  allied  in  their  answw 
a  payment  of  eight  hundred  dollars,  which  was  admitted  by 
the  plaintiff,  and  no  other  set-off  or  payment  or  counter- 
claim was  set  up.  The  referee  properly  excluded  the  evi- 
dence, as  not  within  the  issue,  or  authorized  by  the  answer. 
The  motion  to  amend  the  answer  of  the  defendants  so  as  to 
authorize  the  evidence  to  be  given,  if  within  the  jurisdiction 
of  the  referee  to  grant,  was  addressed  to  his  discretion,  and 
from  his  decision  no  appeal  will  lie.  The  denial  of  the  motion 
was  not  the  subject  of  an  exception,  which  only  lies  to  some 
ruling  or  decision  upon  and  in  the  progress  of  the  trial.  Be- 
cause €i  motion  chances  to  be  made  while  the  trial  is  proceed- 
ing, and  before  the  same  judge,  it  does  not  for  that  reason 
make  a  part  of  the  trial    But  the  amendment  contemplated 
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a  new  defljn8i9  pro^  tantOy  and  to  the  extent  proposed  would 
have  changed  the  defense,  and  the  referee,  therefore,  had  not 
jurisdiction  over  l!he  motion,  and  an  amendment,  as  asked, 
by  direction  of  the  referee,  would  have  been  irregular. 
(  Union  Bank  v.  Mott^  19  How.  267.  18  id.  506,  per  Oray,  J. 
Everett  v.  VendryeSy  19  N.  T.  Rep.  439.) 

Upon  the  trial  the  attorney  by  whom  the  bond  and  mort- 
gage were  drawn,  and  who  in  the  transaction  acted  for  the 
plaintiff,  was  examined  as  a  witness  and  gave  evidence  of 
what  transpired  between  the  parties,  and  between  himself 
and  the  mortgagor,  upon  the  occasion  of  giving  the  mort- 
gage. The  defendants  objected,  upon  the  ground  that  the 
relation  of  counsel  and  client  existed  between  the  witness 
and  the  defendant,  and  that  the,  former  was  not  therefore 
permitted  to  disclose  what  took  place  at  the  interviews  spoken 
of  by  the  witness.  The  witness  testified  that  -he  was  not 
employed  by  the  defendant  in  the  capacity  of  attorney, 
counsellor  or  negotiator,  in  regard  to  the  bond  and  mortgi^ 
in  suit,  and  that  the  mortgagor  had  no  legal  counsel  present 
at  any  of  the  interviews.  It  also  appeared  that  the  witness 
had  been  employed  by  the  mortgagor,  to  n^tiate  another 
loan  upon  the  same  premises,  and  had  done  so,  and  searched 
the  title  and  perfected  the  security,  for  which  he  was  to  re* 
ceive  a  specific  sum,  which  sum  was  paid  by  the  mortgagor. 
This  was  the  only  evidence  of  any  professional  relation  of 
the  witness  to  the  mortgagor.  The  witness  testified  to  the 
consideration  of  the  mortgage,  and  the  acts  of  the  parties, 
rather  than  to  any  declarations  or  communications  of  the 
mortgagor  to  him. 

The  rule  is  well  settled  that  communications  to  an  attorney 
in  the  course  of  any  professional  employment,  relating  to  the 
subject  of  the  employment,  and  which  may  be  supposed  to 
have  been  drawn  out  in  consequence  of  the  relation  in  which 
the  parties  stand  to  each  other,  are  under  the  seal  of  confi- 
dence, and  entitled  to  protection  as  privil^ed  communica- 
tions.   {Bank  of  Utica  v.  MeraereaUy  3  Barb.  Oh,  59& 
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Wittiams  y.  Fitch,  18  N.  T.  Bep.  546.)  Within  this  rule 
the  communicatioDs  proved  upon  this  trial  were  not  privi- 
l^ecL  The  only  act  in  which  it  can  be  claimed  that  the 
witness  in  any  sense  acted  as  the  attorney  or  adviser  of  the 
mortgagor,  was  in  drawing  the  bond  and  mortgage,  and  the 
communications  were  not  made  to  enable  the  witness  to  pre- 
pare the  securities.  They  were  admissions  and  declaratioiiB 
as  to  the  claim  of  the  plaintiff,  made  to  the  witness  when 
acting  as  the  attorney  for  the  plaintiff,  and  presenting  the 
demand  for  payment,  or  made  to  the  plaintiff  in  the  presence 
of  the  witness  and  in  the  process  of  stating  the  amount  due 
to  the  plaintiff,  and  cannot  be  supposed  to  have  been  drawn 
out  in  consequence  of  any  confidential  relation  between  the 
parties.  An  attorney  employed  by  vendor  and  purchaser,  or 
employed  by  one  and  paid  by  both  in  equal  moieties,  will  not 
be  permitted  to  disclose  the  communications  of  either,  made 
to  him  to  enable  him  to  prepare  the  deed,  or  to  produce  the 
draft  of  the  deed  in  evidence  without  the  consent  of  both. 
(2  Adol.  dk  EUiSy  171.)  Neither  will  an  attorney  be  permitted 
to  produce  in  evidence  against  his  client  or  without  his  con- 
sent, an  abstract  of  title  furnished  him  to  enable  him  to 
raise  money.  (Doe  v.  Watkina,  4  Scott,  155 ;  S.0.3  Bing. 
N.  O.  421.)  But  this  case  is  not  witl^  the  principle  of 
those  and  similar  cases.  It  is  rather  the  proving  of  a  com- 
munication from  the  mortgagor  to  the  plaintiff,  which,  cannot 
be  within  the  privilege  claimed.  A  witness  may  be  called 
upon  by  the  plaintiff  to  state  a  conversation  in  which  the  de- 
fendant proposed  a  compromise  to  the  plaintiff,  although  the 
witness  attended  on  that  occasion  as  attorney  for  tl\e  defend- 
ant (Orifith  V.  Bavies,  5B.  d  Ad.  502.)  The  attorney 
was  a  competent  witness  to  prove  the  negotiation  and  agree- 
ment between  the  parties  or  between  the  mortgagor  and  him- 
self as  the  attorney  and  agent  of  the  plaintiff. 

The  exception  of  the  defendaitts  to  the  rulings  of  the 
referee  admitting  evidence  of  the  agency  of  the  plaintiff  in 
procuring  another  advantageous  loan  to  the  defendant  is  not 
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veil  taken.  That  evidence  *was  competent  to  show  his 
friendly  relations  with  the  mortgagor  and  to  counteract  the 
effect  of  the  evidence  of  threats  to  ii^ure  andmin  the  latter. 
So 'far  as  such  threats  had  a  tendency  to  show  a  design  to 
oppress  the  mortgagor^  friendly  acts  showing  the  absence  of 
such  design  were  competent.  So,  too,  the  evidence  of  the 
plaintiff's  habits  might  have  been  competent  to  enable  the 
refers  to  determine  what  stress  should  be  laid  npon^he 
declaration  of  the  plaintiff  of  a  boasting  or  threatening 
character.  But  such  evidence  was  only  given  to  account  for 
the  absence  of  the  plaintiff  from  the  trial,  to  the  end  that  no 
argument  in  favor  of  the  truth  of  the  defendants'  allegations 
could  be  derived  from  the  omission  of  the  plaintiff  to  con- 
tradict them  by  his  oath.  For  this  purpose  the  evidence 
was  competent.  The'  judgment  of  the  referee  must  be  affirmed 
with  costs. 

[Nbw  Tobx  Gmbbal  Tbbw,  September  17, 1860.    Sutherland,  Bomity  and 
JJUnj  JusticeB.] 
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I  87h  ml  Where,  under  a  contract  of  hiring  for  a  Bpeciiled  period,  at  a  fixed  ealaiy,  tfie 

person  employed  conUnnes  to  render  eenices  beyond  that  period,  he  wfll 
be  entitled  to  eompenaaUon  at  the  same  rate,  for  the  additional  time. 
A  continuance  in  tlie  employment  of  the  hirer,  with  the  consent  of  the  latter, 
after  the  ezpiraUon  of  the  (ime  specified  in  the  agreement,  is  equitalent  to 
a  new  hiring  npon  the  same  terms. 
The  liset  that  the  einployer  does  not  continne  to  cany  on  his  bnsinees  during 
a  portion  of  the  time,  and  that  during  that  intenral  there  is  nothing  for  the 
employee  to  do,  in  one  of  the  capacities  in  which  he  is  employed,  will  not 
tLfTeci  the  constraction  of  the  contract,  or  the  liabilities  of  the  parties. 

THE  plaintiff  sued  to  recover  a  balance  claimed  to  be  due 
to  him  for  services  rendered  to  the  defendants  as  their 
secretary  and  shipping  agent^  from  January  9th  to  May  ISth, 
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1858.  It  was  in  proof,  that  the  plaintiff  acted  as  the  de- 
fendants' secretary  daring  that  period;  and  the  question  in 
dispnte  was,  whether  these  services  were  rendered  nnder  a 

m 

contract,  whereby  the  defendants  had  agreed  to  pay  therefor 
at  the  rate  of  $1200  per  annnm.  The  defendants  were  en- 
gaged in  quanying  stone,  at  Newark,  N.  J.,  and  in  the  spring 
(April  9th)  of  1857,  hired  the  plaintiff  to  act  as  their  '^ship- 
ping agent,''  for  the  '^  season/'  (of  '^  quarrying  and  trans- 
portation;") and  agreed  to  pay  him  at  the  rate  of  $1200 
per  year  salary.  On  the  24th  November,  the  defendants' 
directors  passed  the  following  resolution:  ''On  motion  of 
T.  E.  Hastings,  Orsamus  M.  Vail  was  unanimously  elected 
io  the  office  of  secretary  of  this  company,  for  the  balance  of 
the.current  year,  with  the  understanding  that  he  is  to  act  as 
the  secretary  and  shipping  agent  of  the  c6mpany,  at  Newark, 
at  the  rate  of  salary  of  twelve  hundred  dollars  per  annum^ 
being  the  same  rate  of  salary  heretofore  stipulated  to  pay 
said  Yail  for  his  services,  as  agent  for  this  company,  at 
Newark."  The  "current  year"  expired  January  10th,  1858, 
and  the  plaintiff  was  paid,  at  the  rate  of  $1200  per  year,  up 
to  that  date.  The  action  was  tried  before  Justice  Davis, 
without  a  jury.  The  court  held  that  the  plaintiff,  having 
continued  to  act  as  secretary  of  the  company  after  the  ex- 
piration of  the  "current"  year,  and  his  services  having  been 
accepted  by  the  company,  in  the  absence  of  any  particular 
arrangement  subsequent  to  the  resolution  of  November  24th, 
was  entitled  to  recover  at  the  rate  of  salary  fixed  by  the 
resolution,  until  the  period  when  he  ceased  to  act  as  such* 
secretary,  May  15th,  1858,  and  thereupon  gave  judgment 
for  the  plaintiff  for  four  hundred  and  thirty-five  dollars  and 
nine  cents,  being  at  the  rate  of  twelve  hundred  dollars  per 
year,  for  the  period  from  January  9th  to  May  15th,  1858, 
with  interest  frotsi  the  latter  date.  From  this  judgment  the 
defendants  appealed. 
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JET.  jr.  Hyd^y  for  the  appellant. 
tf.  N.  Lakej  for  the  respondent. 

By  the  Court  J  Allen,  J.  This  case  is  not  properly  before 
ns.  Having  been  tried  by  the  court  without  a  jury,  the  case 
should  have  contained  a  separate  statement  of  the  facts  found 
by  the  justice,  and  his  conclusions  of  law.  {Code^  %  268.) 
The  case  contains  no  such  statement. 

But  if  this  defect  be  overlooked,  it  will  be  seen  that  upon 
the  merits  the  case  is  with  the  plaintiff.  The  only  question 
is  upon  thj^  construction  and  effect  to  be  g^ven  to  the  contract 
of  hiring,  as  expressed  in  the  resolution  of  the  defendants' 
directors  of  the  24th  Kovember,  1857.  This  resolution,  and 
the  acceptance  of  the  office  and  employment  under  it,  consti- 
tutes the  contract  between  the  parties  from  that  time.  In 
the  spring,  and  about  April,  1857^  the  plaintiff  was  employed 
as  shipping  agent  of  the  defendants  at  the  yearly  salary 
of  $1200.  Although  the  compensation  was  in  the  form  of  a 
yearly  salary,  &c.  the  hiring  might  perhaps  be  held  to  be  a 
hiring  by  the  year^  though  the  actual  duties  of  the  shipping 
agent  as  such  were  necessarily  and  by  their  nature  confined 
in  the  main  to  the  season  of  navigation,  and  in  the  winter  of 
1857-^,  actually  terminated  about  Ist  January,  1858.  In 
Nov.  1857,  and  while  the  plaintiff  was  acting  as  shipping  agent, 
the  office  of  secretary  of  the  defendants  became  vacant,  and  by 
resolution  of  the  directors  the  plaintiff  was  appointed  to 
the  office  ^'  for  the  balance  of  the  current  year^  with  the  tm- 
derstanding  that  he  is  to  act  as  secretary  and  shipping  agent  of 
the  company  at  Newark,  at  the  rate  of  salary  of  $1200  per 
annum,  being  the  sa^e  rate  of  salary  herq^fore  stipulated  to 
pay  said  Tail  for  his  services  as  agent  for  this  company  at 
Newark.''  The  current  business  year  of  the  company  expired 
on  the  10th  of  January,  1858,  at  which  time  a  new  board  of 
directors  should  have  been  chosen,  but  the  election  did  not 
take  place  tiU  February  24th/and  the  plaintiff  continued  to 
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act  as  secretary  until  the  ISth  of  May.  There  is  no  proof  of 
any  service  as  shipping  agent  after  January,  1858.  The  fact 
that  for  a  part  of  the  year  there  was  nothing  to  be  done  by 
the  plaintiff  in  one  of  the  capacities  in  which  he  was  employed 
by  the  defendant  cannot  vary  the  effect  of  the  contract  as  made 
by  the  parties.  So  long  as  he  performed  the  duties  pertain- 
ing to  his  situation,  at  all  times,  so  far  as  there  were  duties 
to  be  performed,  and  held  himself  ready  to  render  all  the  ser- 
vices required  of  him  in  the  proper  season  for  their  perform- 
ance, the. plaintiff  has  a  right  to  insist  upon  a  performance  by 
the  defendant.  The  year  of  his  employment  as  shipping 
agent,  if  it  were  a  hiring  by  the  year,  expired  in  April  And 
if  it  were  a  hiring  so  long  as  any  thing  was  to  be  done  as 
shipping  agent  in  1857,  or  to  close  up  the  business  of  that 
year,  it  terminated  in  Januaiy,  1858.  But  the  employment 
of  the  secretary,  although  for  the  ^'  current  year,''  and  for  the 
reason  that  the  board  of  directors  could  not  appoint  a  secre- 
tary for  a  longer  period,  was  at  a  fixed  salary,  and  if  the 
services  continued  beyond  that  year  they  were  at  the  same 
rate.  A  continuance  in  the  employment  with  the  consent  of 
the  defendants  after  the  expiration  of  the  ^^  current  year," 
was  equivalent  to  a  new  hiring  upon  the  same  terms.  (Evert' 
son  V.  SatoyeTy  2  Wend.  507.  BrcuBey  v.  Canely  4  Oowen, 
349.)  It  would  be  fair  to  presume  from  the  language  of  the 
resolution  and  the  acts  of  the  parties  that  it  was  expected  to 
resui^e  the  quarrying  and  shipping  stone  in  the  spring  of 
1858,  and  that  the  plaintiff  would  continue  to  act  as  secretary 
and  shipping  agent  on  and  after  November,  1857,  and  up  to 
January,  1858 ;  and  had  that  been  the  case  the  plaintiff 
would  not  have  been  heard  upon  a  claim  beyond  the  salary 
of  $1200,  no  matter  what  might  have  been  the  actual  value 
of  his  services.  The  &ct  that  the  defendant  did  not  continue 
its  business  cannot  affect  the  construction  of  the  contract,  or 
the  liabilities  of  the  parties.  The  plaintiff  waited  till  15th 
May  for  the  defendant  to  resume  its  business,  which  the  year 
before  commenced  in  April,  being  daily  at  the  office  of  the 
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company  performing  the  duties  of  Becretary  and  ready  to  act 
as  shipping  agent,  and  is  entitled  to  recover  after  the  rate 
agreed  upon. 
The  judgment  should  be  affirmed. 

[Nbw  Tobk  Obmbral  Tbbm,  September  17,  1860.    StdihtirUmii,^  Bam$jf 
and  AUen,  Jnsticee.] 
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A  Judgment  Is  to  be  deemed  entered  by  the  direction  of  a  single  Judge  when 
it  is  entered  by  the  clerk,  at  the  circuit,  upon  the  verdict  of  a  Jury,  under 

*  section  264  of  the  code,  and  from  such  a  Judgment  eeetlon  848  auUiorizM  t& 
appeal  npon  the  law  to  the  geneMl  term,  without  any  motioQ  ItaTing  been 
previously  made,  at  a  special  term,  for  a  new  trial 

8uch  an  appeal  brings  up  the  Jaw  of  the  case,  as  presented  by  exoeptioDf 
taken  on  the  trial. 

To  preaent  a  queedon  of  fad  upon  the  evidence,  or  the  right  of  the  unsueoes- 
Ail  party  to  a  new  trial,  for  the  reason  that  the  verdict  is  against  evidenoe, 
or  upon  the  ground  of  surprise,  or  newly  discovered  evidence,  or  the  Ilka, 
a  motion  must  be  made  at  a  special  term,  and  f^om  the  order  mside  thereon, 
an  appeal  to  the  general  term  lies. 

In  an  action  against  a  rail  road  company  for  negUgehoe  in  running  over  and 
Ullhsg  a  horae,  where  the  ii\f u)ry  is  alleged  to  haVe  occurred  in  coue- 
^quenoe  of  a  defect  in  a  fence  which  the  defendant  was  bouikl  to  maintain, 
if  there  is  any  evidence  that  the  fence  was  insufficient  and  defective,  and 
that  the  defendant's  agents  knew  or  had  notice  of  it,  and  that  the  hone  got 
npon  the  track  by  means  of  such  defect,  it  is  erroneous  to  nonsuit  ths 

If,  in  such  a  case,  there  is  any  evidence  that  the  horse  got  npon  the  rail  road 
track  over  or  through  a  fence  which  the  defendant  was  bound  to  maintain, 
it  should  be  submitted  to  the  JiUry ;  but  not  sO  of  evidence  that  possibly  the 
horse  so  gotup<m  the  track. 

If  there  is  no  evidence  thai  the  horse  got  upon  the  track  in  the  manner  al- 
leged, the  plaintiff  should  be  nonsuited. 

APPEAL  by  the  defendant  from  a  judgment  given  at  the 
circuit,  on  a  trial  before  Justice  B aloom  and  a  jury.  The 
action  was  case  for  negligence,  for  carelessly  and  negligently 
numing  over  and  killing  a  mare  of  the  plaintiff    So  much 
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of  the  case  as  is  necessary  to  an  understanding  of  the  qnes* 
tions  considered  is  stated  in  the  opinion* 

'  W^  Tracg^  for  the  appellant. 

G,  Deafly  for  the  respondent% 

By  the  Court  J  Allsn,  J.  The  defendant  appeals  directly 
from  the  judgment  rendered  at  the  circnit^  upon  a  bill  of  ex-* 
ceptiions  annexed  to  and  making  a  part  of  the  record.  It  is 
claimed  and  objected  that  i^  trial  by  jnry  can  only  be  reviewed 
upon  a  motion  for  a  new  trial  made  in  the  first  instance  at  a 
special  term^  except  when  ordered  to  be  heard  in  the  first  in- 
stance at  the  general  .term,  Ulider  the  provisions  of  section 
260  of  the  codo  of  procedure.  It  was  said  that  a  motion  for 
a  n#w  trial  upon  the  merits  And  upon  the  ground  of  newly 
found  evidence  had  been  made  at  special  term  and  granted 
upon  the  latter  ground  and  denied  upon  the  other;  and  that 
the  order  granting  the  new  trial,  upon  appeal  by  the  plain- 
tiff,  had  been  reversed  at  the  general  term,  leaving  the  order 
denying  the  motion  for  a  new  trial  upon  the  merits  in  force, 
and  t&e  proper  subject  of  consideration  upon  this  appeal.  It 
is  a  sufficient  answer  to  this  suggestion  that  the  record  before 
us  does  not  disclose  these  proceedings.  Upon  the  case  it  is 
an  appeal  directly  firom  the  judgment  at  the  circuit,  without 
any  intervening  proceedings,  and  if  not  authorized  by  statute 
must  be  dismissed.  The  understanding  of  the  profession  has 
been  that  an  Appeal  might  be  taken  as  has  been  done  in  this 
case,  upon  which  exceptions  taken  at  the  trial  could  be 
brought  before  the  court  at  general  term,  and  the  practice 
has'been  in  accordance  with  this  understanding;  and  in  very 
few  cases  has  a  motion  been  made  for  a  new  trial  before 
judgment.  Indeed  those  cases  in  which  the  entry  of  judg- 
ment has  been  stayed  to  allow  a  review  of  the  trial  have  con- 
stituted the  exceptions  to  the  otdinaiy  practice,  and  that 
form  of  procedure  has  been  resorted  to  when  it  has  been  sap* 
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po0ed  there  were  reasons  for  making  the.  case  an  ezoeption, 
and  excusing  the  unsuccessful  party  from  the  costs  and 
trouble  of  an  appeal  in  the  first  instance.  Section  264  of  the 
code  prescribes  the  procedure  upon  the  coming  in  of  a  ver- 
dict in  a  trial  by  jury,  and  unless  a  different  direction  be 
given  by  the  court  it  is  made  tiie  duty  of  the  clerk  to  enter  a 
judgment  in  conformity  with  the  verdict.  The  only  direc- 
tion of  the  court  at  variance  with  the  general  directions  of 
the  statute,  contem}dated  by  this  section,  is  an  order  resenring 
the  cause  for  argument  or  fuller  consideration.  The  same 
section  provides  for  a  motion  before  the  same  judge  who  tries 
the  cause,  and  to  be  made  at  the  same  term  or  drcuit  at 
which  the  trial  is  had,  for  a  new  trial  on  the  minutes  of  the 
judge.  Then  follows  section  265,  making  provision  for  cases 
'^reserved  for  argument  or  further  consideration''  under 
section  264,  other  than  those  in  which  a  motion  for  a  new 
trial  upon  the  minutes,  is  entertained  by  the  judge,  and  it 
directs  all  such  cases  to  be  heard  in  the  first  instance  at  the 
circuit  or  special  term,  except  when  exceptions  are  ordered  by 
the  judge  to  be  heard  in  the  first  instance  in  the  general  term. 
The  same  section  makes  provision  for  a  verdict  subject  to  the 
opinion  of  the  court  at  the  general  term.  These  sections,  so 
fiir  as  they  provide  for  the  review  oi  the  trial  by  a  motion  for 
a  new  trial  upon  a  case,  exceptions  or  otherwise,  relate 
to  proceedings  before  judgment  and  when  the  entry  of  the 
judgment  has  been  stayed  by  direction  of  the  court,  and 
it  is  supposed  by  many  good  practitioners  that  the  en- 
try of  judgment  is  a  complete  bar  to  a  motion  under 
these  sections.  It  is  not  necessary  to  pass  upon  this 
question  here.  If  the  sections  referred  to  above  provide  for 
and  regulate  the  review  of  trials  at  circuit  by  jury,  the  ob- 
jection of  the  plaintiff  is  well  taken  and  the  appeal  must  be 
dismissed.  But  by  section  348,  an  appeal  upon  the  law  may 
be  taken  to  the  general  term  from  a  judgment  entered  upon 
the  report  of  referees,  or  the  direction  of  asingle  judge  pf  tiie 
same  court,  in  all  cases,  and  upon  the  fact  when  the  trial  is 
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by  the  court  or  referees.  A  judgment  is  Altered  hj  the 
direction  of  a  single  jndge  when  it  is  entered  under  sec* 
tion  264j  and  an  appeal  brings  np  the  law  of  the  case  as  pre- 
sented \>j  exceptions  taken  in  the  progress  of  the  triaL  To 
present  a  question  of  fiict  upon  the  evidence^  or  the  right  of 
the  unsuccessful  party  to  a  new  trial  for  the  reason  that  the 
verdict  is  against  evidence,  or  upon  the  ground  of  surprise  or 
newly  discovered  evidence,  or  the  like,  a  motion  must  be 
made  at  special  term,  and  from  the  order  made  upon  such 
motion  an  appeal  may  be  taken  to  the  general  term.  (Oodej 
§  349.)  If  this  is  not  the  true  construction  of  the  statute^ 
then  subdivision  2  of  §  349,  authorizing  an  appeal  from  an* 
order  granting  or  refusing  a  new  trial,  which  was  inserted  by 
an  amendment  in  1851,  was  unnecessary,  as  it  was  provided 
for  in  section  348,  giving  an  appeal  from  the  law  of  the  yase 
when  the  trial  was  by  jury.  The  theory  of  the  code  was  to 
review  the  judgments  given  at  special  term  and  circuits  only 
upon  a  final  appeal  to  tliie  general  term;  and  while  some  in- 
novations have  been  made  upon  this  theory  by  permitting  a 
motion  to  be  made  for  a  new  trial  whenever  the  judge  before 
whom  the  trial  is  had  thinks  it  a  proper  case,  and  stays  the 
entry  of  the  judgment  to  enable  the  motion  to  be  made,  the 
other  remedy,  hj  appeal  at  once  to  the  general  term  from  the 
judgment  at  circuit,  remains. 

This  is  consistent  with  Wai8<m  v.  Scriven,  (7  How,  9,) 
and  Taylor  v.  EarloWy  (11  id.  285.)  The  justices  pro- 
nouncing the  opinions  in  these  cases  carefully  distinguish  be- 
tween motions  for  new  trials  before  judgment  and  appeals 
upon  the  law  after  judgment.  {See  per  Harris,  J.  7  How.  11.) 

The  only  qtfestions  before  us  are  upon  the  exceptions  to 
the  rulings  of  the  judge  on  the  trial.  The  question  upon  the 
sufficiency  of  the  evidence  to  sustain  the  verdict  is  not 
brought  up  by  the  appeal. 

The  most  material  exception  is  to  the  refusal  of  the  judge 
to  nonsuit  the  plaintiff  at  the  close  of  the  evidence  on  his 
part    The  n^ligence  complained  of  as  the  cause  of  thein^ 
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jniy  was  the  neglect  of  the  defendant  to  build  a  sofficient 
fence  along  the  line  of  the  road  opposite  the  pasture  in  which 
the  mare  was  kept.  The  owner  of  the  lot,  a  fanner,  was  the 
bailee  of  the  mare,  haviiijg  received  her  from  the  plaintiff  to 
keep  for  a  special  purpose,  and  he  was  the  witness  relied 
upon  to  prove  the  defect  in  the  fences,  and  that  by  means  of 
such  defect  the  mare  escaped  from  the  lot  upon  the  road  of 
the  defendant,  where  she  received  the  injury  complained  <^ 
The  witness  was  evid«atly  very  &r  fit>m  being  a  reliable 
witness,  and  if  he  was  in  the  main  truthful^  he  was  not  can* 
did  or  ingenuous*  But  it  was  for  the  jury  to  pass  upon  his 
credit  and  the  weight  to  be  given  to  his  testimony,  and  if 
tliat  was  sufficient,  if  believed,  to  authorise  the  jury  to  find 
negligence  on  the  part  of  the  defendant,  the  judge  properly 
denied  the  motion  for  a  nonsuit  and  submitted  the  question 
to  the  jury.  The  duty  of  the  defendants  to  erect  and  main* 
tain  fences  on  the  sides  of  their  road,  of  the  height  and 
strength  of  a  division  fence  required  by  law,  with  openings, 
or  gates  or  bars  therein,  and  farm  crossings  of  the  road  for 
the  use  of  the  proprietors  of  the  land  adjoining  the  rail  road, 
is  not  controvertedi  {Laws  of  ISfiO,  p.  233,  §  44.)  'The 
cattle  guards  mentioned  in  the  same  section  are  r^uired  only 
at  road  crossings;  that  is,  at  the  crossings  of  a  public  high- 
way and  not  at  farm  crossings.  (Brooks  v.  New  York  and 
Erie  Sail  Road  Go.y  13  Barb.  594.)  If  th^re  was  any  evi- 
dence that  the  fence  was  insufficient  and  defective,  and  the 
defendant's  agents  knew  or  had  notice  of  it,  and  that  the 
mare  got  onto  the  road  by  means  of  such  defect,  the  excep- 
tion was  not  well  taken.  The  description  of  the  fence  by 
the  witness  is  not  satisfactory.  In  his  direct  examination  he 
mingled  a  description  of  another  fence  with  a  descrip&on  of 
the  fence  separating  the  pasture  lot  from  the  road,  in  a  way 
well  calculated  to  mislead,  if  it  was  not  so  intended;  and  it 
is  not  easy  to  say  how  much  of  his  evidence  relating  to  the 
condition  of  the  fence  is  applicable  to  the  fence  in  question. 
The  deflect  in  the  fence,  if  there  was  any,  was  in  its  original 
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coDBtmction,  and  not  by  reason  of  its  decay  or  getting  oat 
of  repair.  It  was  claimed  that  it  was  not  of  a  proper  height 
to  torn  cattle  and  horses.  Bat  the  witness,  the  owner  of 
the  &nn  and  the  bailee  of  the  mare,  by  whom  she  was  pat 
into  the  pasture  and  kept  there,  bailt  the  fence  under  a  con* 
tract  with  the  defendants.  The  witness  testified  as  follows: 
**  I  built  the  fence.  I  told  the  agent  of  the  company  that  I 
did  not  build  it  for  a  sufficient  fence.  I  told  him  that  cattle 
would  get  over  it.  The  agent  of  the  rail  road  company  em- 
ployed me  to  build  the  fence,  and  paid  me  for  it.  The  com- 
pany first  agreed  with  me  to  build  the  fence  and  then  it 
agreed  with  me  to  build  it  and  paid  me  for  it;"  and  again, 
**  When  I  built  the  stone  wall  I  was  limited  to  one  dollar  a 
rod.  I  said  it  was  not  enough.  The  agent  of  the  company 
told  me  to  build  such  a  fence  as  I  would  be  satisfied  would 
keep  the  cattle  oB  the  road."  The  witness,  acting  under 
these  instructions,  represented  to  the  -company  when  he 
claimed  such  pay  for  building  the  fence,  that  it  was  sufficient 
for  the  purpose  named,  to  wit,  *^  to  keep  the  cattle  off  the 
road."  As  against  third  persons  and  the  public  the  company 
would  not  be  excused  from  answering  for  any  defects  or  in- 
sufficiency of  the  fence;  but  as  against  the  builder  of  the 
fence  his  admission,  if  it  did  not  estop  him,  would  be  very 
high  if  not  conclusive  evidence  to  disprove  negligence  on  the 
part  of  the  defendant;  and  the  plaintiff  is  in  no  better  situ- 
ation to  allege  negligence  against  the  defbhdant  than  his 
bailee  would  have  been.  The  sune  witness  would  have  it 
understood  that  cattle  and  horses  had  before  got  over  the 
fence,  and  that  the  defendant's  agents  had  notice  of  it.  But 
the  cross-ezamination  gave  the  evidence  an  entirely  different 
coloring.  Upon  the  direct  examination  he  said  that  ^'horses 
had  got  out  onto  the  railroad  before,  and  a  cow,  and  he  had 
told  the  agent  of  the  defendant  of  it  at  different  times."  On 
his  cross-examination  he  sajrs,  ^^I  never  knew  or  had  reason 
to  suppose  an  animal  ever  got  ovot  the  fence  along  the  lot 
wheve  the  mare  >ros."    And  upon  the  subject  of  notice  he 
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says  that  lie  once,  on  the  cars,  told  the  defendant's  saperin- 
tendent  that  he  wanted  a  better  femcey  and  that  he  thought 
the  fence  insufficient^  and  he  thought  it  was  before  the  aoci- 
dent,  but  was  not  certain.  This,  with  some  measurements 
showing  the  fence  to  have  be^i  three  feet  high  in  some  places, 
and  in  some  places  more  ilhan  that,  is  the  only  evidence  of 
insufficiency.  There  is  an  entire  absence  of  evidence  that 
any  horse  or  beast  had  ever  got  over  or  broken  through  it, 
although  it  had  been  built  about  twelve  years,  and  the  do; 
fondants  had  caused  it  to  be  built  by  the  party  now  com- 
plaining of  it,  in  performance  of  a  ccmtract  made  with  him 
to  fence  his  land  against  the  rail  road  as  well  as  in  p^oim* 
anoe  of  a  duty  imposed  by  law«  It  is  not  to  be  credited 
that  the  fence  was,  when  built,  an  imperfect  and  insufficient 
fence  for  the  purpose  required,  or  that  the  witness  would 
have  relinquished  the  defendants  from  their  contract  except 
upon  a  full  performance,  or  an  equivalent  Upon  the  evidence 
there  was  no  proof  that  the  fence  was  defective  or  insufficient 
A  still  more  palpable  defect  in  the  plaintiff's  case  was  in 
the  want  of  evidence  that  the  mare  escaped  onto  the  road 
through  or  over  the  fence.  There  was  a  &rm  crossing  at, 
andapair,of  bars  leading  into,  the  pasture  lot,  with  a  cor- 
responding pair  of  bars  opposite  leading  into  the  lot  dh  which 
the  farm  house  stood.  Ho  marks  or  breaks  were  found  upon 
the  feaace  or  ground  indicating  that  the  mare  with  anoth^ 
horse  that  escaped  from  the  pasture  at  the  same  time  had  so 
escaped  by  getting  over  the  fence.  They  were  found  some 
distance  from  the  bars,  and  by  their  tracks  could  be  traced 
back  to  within  about  a  rod  of  the  bars.  And  there  their 
tracks  were  not  discoverable  in  the  green  sward.  In  othw 
words,  they  were  traced  to  within  a  few  feet  of  the  bars,  and  to 
a  point  where  if  they  had  passed  from  the  pasture  lot  through 
the  bars  they  could  not  have  been  traced  by  reason  of  the 
character  and  condition  of  the  turf  or  sward.  The  hart 
were  slight,  but  not  broken.  The  witness  before  referred  to 
and  by  whom  alone  the  plaintiff's  case  is  sought  to  be  mm^ 
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tainedy  gaya :  ^^I  know  that  the  bars  to  the  lot  in  which  the 
mare  was  were  pnt  up  after  I  crossed  the  raihroad  last,  and  I 
found  them  up  early  in  the  morning  when  I  first  looked/'  On 
his  croBs»esamination  he  testified  as  follows:  ^^My  man, 
Henry  and  I,  had  used  the  bars  the  afternoon  previous;  after 
we  passed  through  we  put  them  up ;  afterwards  I  sent  Henry 
to  turn  the  oxen  into  the  lot  through  both  pairs  of  bars,  but 
was  not  with  him."  Henry  was  not  produced  as  a  witness, 
and  it  was  said  by  the  witness  that  he  did  not  know  where 
he  was.  Upon  this' evidence  the  presumption  was  that  the 
horses  had  escaped  through  the  bars  left  open  by  the  hired 
man  when  he  turned  out  the  oxen;  and  this  presumption  is 
strengthened  by  the  absence  of  the  hired  man  and  the  omis- 
sion to  prove  the  condition  of  the  bars  when  they  were  first 
seen  in  the  morning.  At  most  it  was  a  balanced  case,  and 
left  it  for  the  jury  to  guess,  or  to  decide  arbitrarily  without 
evidence,  whether  the  horses  escaped  through  the  neglect  of 
the  defendant  to  build  and  maintain  a  proper  fence,  or  the 
carelessness  of  the  servant  of  the  bailee  in  omitting  to  put 
up  the  bars.  In  the  latter  case  the  defendant  would  not 
have  been  liable  for  the  injury  to  the  mare.  (Per  Sddeny 
J.  in  Poler  v.  New  Tork.  Central  Bail  Road  Co.  16  N,  Y. 
Rep,  476.  Brooks  v.  New  York  and  Erie  Rail  Road  Co, 
13  Barb.  594.)  The  extent  of  the  evidence  was  that  it  was 
possible  the  injury  might  have  been  the  result  of  a  defect  in 
the  fence  which  the  defendant  was  bound  to  maintain.  The 
plaintiff  held  the  affirmative,  and  when  he  rested  there  was 
no  evidence  that  the  mare  got  onto  the  road  over  the  fence 
or  through  it,  and  for  that  reason  the  nonsuit  should  have 
been  ordered.  It  is  undoubtedly  true  that  when  there  is  any 
evidence  of  neglect  the  question  must  be  submitted  to  the 
jury.  So  if  there  was  any  evidence  that  the  mare  escaped 
over  the  fence,  it  should  have  been  submitted  to  the  jury, 
but  not  so  of  evidence  that  possibly  she  might  have  so  es- 
caped. (See  Brooks  y.  New  York  and  Erie  Rail  Road  Co. 
supra,  approved  in  Corwin  v.  New  York  and  Brie  Boiil 
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Boad  Co.  3  Kem.  50.)  These  defects  in  the  case  may  be 
supplied  upon  a  new  trial,  but  I  think  the  case  should  not 
have  been  submitted  to  the  jury  upon  this  evidence. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

[Nbw  Tobk  OxiTBBAL  Tbbx,  Beptomber  IT,  1860.   Suikmiamdf  Soniuyaiid 
AJOm,  JuitioM.]. 


Clark,  executor  &c,,  V8,  Gu*bebt. 

G.  and  three  others,  h]i  assooiateB,  haring  a  oontract  with  the  United  States 
goYeniment  for  the  coostmction  of  a  dry  dock,  in  California,  with  a  lease 
of  the  same  from  the  goyemment,  for  the  repair  of  merchant  as  well  as  gov- 
ernment ressels ;  and  being  the  owners  of  a  partial  right  to  build  a  basin 
and  railway  to  nse  in  connection  with  sach  dock ;  and  being  also  in  treaty 
with  the  govemment  for  a  contract  to  construct  the  barin  and  railway ;  in 
which  enterprises  the  interest  of  G.  was  one  fourth  part ;  H.,  by  a  contract 
In  writing  between  him  and  G.,  dated  Feb.  8, 1863,  agreed  to  go  to  Califor- 
nia and  take  charge  of  G.'s  interests  in  those  contracts,  and  of  all  business 
connected  with  them;  and  G.  agreed  to  pay  him,  for  snch  serrices,  one 
third  of  all  the  profits  that  shonld  be  paid  to  G.,  payment  to  be  made  to  H. 
as  fast  as  said  profits  shonld  be  ascertained  and  derived  from  the  business. 
G.  also  agreed  to  pay  the  passage  of  H.  out  to  California,  and  to  pay  him  a 
salary  of  |1000  a  year,  &c.  The  oontract  also  provided  for  the  pa3rment  to 
H.,  in  case  G.  and  his  associates  should  sell  their  interest  in  the  contracts, 
^.  of  one  third  of  the  profits  earned  by  the  quarter  interest  of  G.  up  to  the 
time  of  sale,  and  one  third  of  the  profits  derived  from  such  sale,  dbc.  H. 
proceeded  to  California,  where  he  arrived  in  March,  1868,  and  was  empli^ed 
by  all  the  associates,  first  as  book-keeper  at  $1200  per  annum,  &«.,  and  then 
as  agent  at  $2600  per  annum,  dtc.  He  continued  in  the  employ  of  the  as80> 
dates  until  his  death,  in  July,  1866.  The  contract  for  the  building  of  the  dock 
was  made  in  1861,  and  the  dock  was  ready  for  use  In  November,  1863,  and 
completed  in  1866,  and  taken  possession  of  by  the  government  in  November, 
1866.  The  contract  for  the  construction  of  the  basin  and  railway  was  made  in 
July,  1864,  and  the  work  then  commenced,  and  before  the  death  of  H.  al 
the  materials  for  the  structure  had  been  collected,  and  most  of  the  work  bad 
been  done.  The  profits  on  both  contracts  and  the  business  of  docking  ves- 
sels, were  large,  but  it  did  not  appear  that  there  was  a  profit,  or  if  any, 
what  profit,  on  the  first  contract.  G.  received  for  his  share  of  the  profits 
$84,920.90,  the  greater  part  of  which  was  received  after  the  death  of  H.,  and 
TSfidHk  the  basin  and  raQway  oontntet 
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Id  tD  action  by  the  executor  of  H.,  upon  the  contract  made  between  H.  andG. 
to  recover  for  the  serviceB  performed  by  H.  under  the  same ;  Ifdd  that  H. 
was  not  a  partner,  nor  entitled  to  the  rights  of  a  partner ;  bat  the  contract 
was  one  of  hiring  and  serrice,  and  the  relation  of  principal  and  agent  was 
created  by  it. 
ffeld  aUOf  that  the  two  contracts,  and  the  use  of  the  dock  under  the  lease  from 
the  gOTemment,  were  distinct  enterprises,  not  connected  with  each  other, 
and  that  the  plaintiff  was  only  entitled  to  recover,  Ist.  The  share  agreed  upon 
of  the  profits  in  building  the  dock ;  2d.  A  like  share  of  the  profits  arising  from 
the  use  of  the  dock  up  to  the  time  of  the  death  of  H. ;  and  dd.  What  H.'s  serv- 
ices were  reasonably  worth  to  G.  in  supervising  and  looking  after  his  inter- 
ests in  the  construction  of  the  basin  and  railway,  which  was  a  service  entirely 
distinct  from  the  service  rendered  the  associates  as  their  book-keeper  and 
agent,  and  to  be  compensated  in  reference  to  their  actual  value,  and  distinct 
from  the  compensation  received  from  the  associates. 
That  if  the  three  enterprises  could  not  properly  be  treated  as  distinct  fropi 
each  other,  in  ascertaining  the  amount  due  to  the  plaintiff,  then  that  the 
plaintiff  was  entitled  to  recover  the  value  of  the  services  of  H.  for  the  whole 
time  that  he  was  in  the  employ  of  the  defendant,  deducting  the  payments 
received  by  him  from  the  latter,  for  such  services. 
Seldj  dUoy  that  as  the  profits  to  be  earned  had  not,  either  at  the  time  of  mak- 
ing the  contract  or  at  the  time  when  it  terminated  by  the  death  of  H.  and 
the  right  of  action  accrued  to  his  representative,  any  determinable  value,  or 
indeed  any  existence,  they  could  not  be  resorted  to  as  the  measure  of  the 
plaintiff's  recovery. 
Where  the  performance  of  a  contract  for  services  has  been  prevented  by  the 
sickness  or  death  of  the  party  hired»  or  other  providential  interposition,  such 
party,  or  his  personal  representative,  can  only  recover  what  his  services  are 
reasonably  worth ;  and  if  they  have  been  worthless  he  can  recover  nothing. 
The  contract  price  for  the  completed  service  does  not  measure  the  oompeii- 
sation  for  the  partial  and  interrupted  service. 

THE  plaintiff,  as  executor  of  William  A.  Heermans,  de- 
ceased, sued  upon  a  special  contract,  to  recover  for  services 
performed  by  the  testator  for  the  defendant  in  CaUfomia. 
The  contract  was  dated  February  8, 1853,  at  which  time  the 
defendant  and  three  others,  his  associates,  had  a  contract 
with  the  United  States  government  for  the  construction  of 
a  dry  dock  at  Mare  Island  in  Califomia,  with  a  lease  of  the 
same  from  the  government  for  the  repair  of  merchant  as  well 
as  government  vessels,  and  were  the  owners  of  a  partial  right 
to  build  a  basin  and  railway  to  use  in  connection  with  such 
dock.  They  were  also  in -treaty  with  the  government  for  a 
Vol.  XXXII.  37 
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contract  to  construct  for  the  government  the  basin  and  rail- 
way. The  interest  or  share  of  the  defendant  in  these  enter- 
prises was  one  fourth  part.  By  the  contract  in  suit  the 
testator  agreed  to  go  to  California  and  take  charge  of  the 
defendant's  interests  in  these  contracts,  and  all  business  in 
any  manner  connected  with  them.  The  defendant  "  for  and 
in  consideration  of  the  services  well  and  truly  performed  of 
the  said  Heermans  in  going  to  California  and  taking  charge 
of  the  one  quarter  interest  of  the  said  Gilbert  in  the  above 
mentioned  contracts,  and  also  of  his  interest  in  all  other  con- 
tracts that  may  be  made,  or  business  in  any  manner  connect- 
ed with  said  contracts  or  works/'  agreed  to  pay  to  said 
Heermans,  ^'his  heirs,  administrators  and  assigns,  one  third 
of  all  the  profits  that  may  or  shall  be  paid  to  said  Gilbert  for 
the  aforesaid  business,  and  to  make  payment  to  said  Heer- 
mans as  fast  as  said  profits  shall  be  ascertained  and  derived, 
or  in  any  way  drawn  from  the  business."  The  defendant 
also  agreed  to  pay  the  passage  of  the  testator  out  to  Califor- 
nia, and  to  pay  him  a  salary  of  one  thousand  dollars  a  year, 
together  with  board  and  washing  at  Mare  Island, 

Provision  was  made  in  the  contract  to  the  effect  that  if 
the  defendant  and  his  associates  should  sell  the  whole  or  any 
part  of  their  interest  in  the  contracts,  works  or  business,  the 
said  testator  should  receive  one  third  of  the  profits  earned  by 
the  quarter  interest  of  the  said  Gilbert,  up  to  the  time  of 
sale,  and  one  third  of  the  profits  that  should  be  derived  from 
such  sale,  and  continue  to  have  one  third  of  the  profits  earn- 
ed by  the  remainder  of  said  quarter  after  any  portion  should 
be  sold.  The  testator  proceeded  to  California  in  pursuance 
of  the  contract  and  under  instructions  from  the  defendant, 
and  after  a  time  was  employed  by  all  the  associates,  first  as 
book-keeper  at  $1200  per  annum,  and  afterwards  as  agent  at 
$2500  per  annum,  with  board.  The  testator  arrived  in  Cal- 
ifornia in  March,  1853,  and  remained  at  his  post  until  April, 
1856,  when  he  went  to  the  Sandwich  Islands  for  his  health, 
having  been  seriously  ill  for  some  time  before.  He  returned 
to  California  in  July^  1856^  and  died  on  the  27th  day  of  that 
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month.  The  contract  for  building  the  dock  was  made  in 
1851,  and  the  dock  was  ready  for  use  in  November,  1853, 
and  fully  completed  in  1855,  and  was  taken  possession  of  by 
the  government  in  November,  1856.'  The  contract  for  the 
construction  of  the  basin  and  railway  was  made  in  July,  1854, 
and  the  work  immediately  commenced,  and  before  the  death 
of  the  testator  aU  the  materials  for  the  structure  had  been 
collected,  and  most  of  the  work  had  been  done.  Fifteen  to 
twenty  thousand  dollars,  only,  was  then  required  to  complete 
it,  and  it  was  completed  and  accepted  by  the  government  in 
the  fall  or  early  in  the  winter  following.  The  profits  on  both 
contracts  and  the  business  of  docking  vessels  were  large,  but 
it  does  not  appear  that  there  was  a  profit,  or  if  any,  what 
profit,  on  the  first  contract.  The  defendant  received  for  his 
share  of  the  profits  $84,920.90,  the  greater  part  of  which  was 
received  after  the  death  of  Heermans,  and  upon  the  basin  and 
railway  contract.  The  action  was  tried  by  a  referee,  who 
gave  judgment  for  the  plaintiff  for  one  third  of  the  defend- 
ant's share  of  the  profits  on  the  two  contracts  and  the  use  of 
the  dry  docks  under  the  lease,  in  the  proportion  which  the 
time  while  Heermans  was  employed  under  his  contract  with 
the  defendant,  before  his  death,  bore  to  the  entire  time  taken 
to  complete  the  works  after  the  making  of  the  contract  by 
Heermans  and  the  defendant,  and  for  41-45ths  of  the  profits. 
The  judgment  was  for  $28,449.66;  and  from  that  judg- 
ment the  defendant  appealed. 

S,  J.  Tilden  and  Tkoma^  NeUoUj  for  the  appellant. 

W.  Clark  J  in  person,  and  Pam  O.  Clarke^  for  the  respondent. 

By  the  Courts  Allen,  J.  Conceding  the  measure  of  dam- 
ages established  by  the  judgment  in  this  action  to  be  just  and 
correct  in  principle,  the  learned  referee  erred  in  its  applica- 
tion. He  treated  the  two  contracts,  and  the  use  of  the  dock 
under  the  lease  from  the  government,  as  a  single  adventure, 
while  although  the  same  parties  were  interested  in  each  and 
to  the  same  extent^  there  was  no  manner  of  connection  be^ 
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tw66n  them,  and  there  was  no  connection  in  fact  between 
them.  The  making  of  the  contract  for  the  dry  dock  preceded 
'  that  for  the  basin  and  railway  by  three  years,  and  the  former 
was  nearly  completed  before  the  latter  was  undertaken,  and 
the  use  of  the  dry  dock  under  the  lease  commenced,  necessa- 
rily, after  the  completion  of  the  structure,  and  was  enjoyed 
without  reference  to  the  basin  and  railway.  If,  for  the  reason 
that  the  lease  of  the  dry  dock  was  simultaneous  with  or  a 
part  of  the  contract  for  the  building  of  the  dock,  it  should  be 
thought  that  the  contract  for  building  and  the  use  of  tlie 
dock  under  the  lease  should  be  treated  as  a  single  transac- 
tion, as  between  the  parties  to  this  suit,  the  case  wUl  not  be 
varied;  for  then  the  contract  for  the  basin  and  railway  must 
stand  by  itself  as  an  independent  transaction.  Then  upon 
the  rule  established  by  the  referee  for  adjusting  and  set- 
tling the  rights  of  the  parties  and  measuring  the  damages  of 
the  plaintiff,  the  profits  of  each  enterprise  should  have  been 
ascertained  and  the  plaintiff  would  have  been  entitled 
to  receive,  Ist,  one-third  of  the  profits  upon  the  defend- 
ant's one-fourth  of  the  dry  dock  contract;  2d,  a  like  pro- 
portion of  the  profits  arising  from  the  use  of  the  dock;  3d,  a 
like  share  of  the  profits  upon  the  construction  of  the  basin 
and  railway,  in  the  proportion  which  the  time  while  the  tes- 
tator was  employed  upon  the  work  bore  to  the  entire  time 
occupied  in  performing  the  contract.  The  whole  work  occu- 
pied about  two  years,  only  about  twenty  months  of  which  had 
elapsed  at  the  time  of  the  death  of  the  testator,  and  his  pro- 
portion would  have  been  about  20-24ths,  instead  of  41-45ths, 
as  awarded  by  the  referee.  Again;  there  should  have  been 
no  abatement  from  the  profits  Liig  from  the  construction 
of  the  dock,  for  its  use,  by  reason  of  the  death  of  the  testa- 
tor. Those  profits  had  been  earned  and  were  easily  ascer- 
tained, and  the  plaintiff's  testator  would  have  been  entitled 
to  them  if  the  basin  and  railway  contract  had  never  been  per- 
formed, or  if  there  had  been  a  loss  after  the  death  of  the  tes- 
tator, instead  of  a  profit. 
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But  the  more  serious  question  is  as  to  the  right  of  the 
plaintiff  to  resort  to  the  profits  of  the  contract  for  the  con- 
struction of  the  basin  and  raQway^  when  fully  performed,  as 
the  measure  of  his  recovery  for  the  services  of  his  testator  in 
and  about  their  construction  up  to  the  period  of  his  decease. 
If  it  could  be  established  that  the  testator  of  the  plaintiff  by 
the  terms  of  the  contract  with  the  defendant  became  a  part- 
ner with  him  in  the  work  and  business,  doubtless  his  repre- 
sentative would  be  entitled  to  an  account  of  the  partnership 
business  up  to  the  time  of  his  death,  and  in  the  absence  of 
any  better  or  more  reliable  data  to  ascertain  the  value  of  the 
interest  of  the  deceased  partner,  the  rule  adopted  by  the  ref- 
eree might  be  allowable.  But  it  is  not  and  cannot  be 
claimed  that  Heermans  was  a  partner  or  in  any  way  a  tenant 
in  common  with  the  defendant.  The  contract  was  one  of 
hiring  and  service,  and  the  relation  of  principal  and  agent 
was  created  by  it.  Heermans  was  employed  as  the  agent  of 
the  defendant  to  look  after  and  manage  his  interests  in  a 
particular  business,  and  was  to  receive  from  his  employer  a 
fixed  salary,  and  in  addition  thereto  a  portion  of  the  profits 
of  the  business.  He  was  not  liable  for  any  losses,  and  could 
not  have  been  liable  to  third  persons  upon  the  contracts  of 
the  associates.  He  was  not  therefore  a  partner,  or  entitled 
to  the  rights  of  a  partner.  {Vanderburgh  v.  SnUj  20 
Wend.  70.)  The  profits  were  only  referred  to  as  a  meas- 
ure of  compensation,  and  gate  the  clerk  and  agent  no 
interest  in  the  capital  stock  of  the  concern.  (BurcMe  v. 
JEckhart,  1  JOticr,  337 ;  8.  O.S  Com.  132.)  The  contract 
was  for  the  personal  services  of  the  plaintiff's  testator,  and 
could  not  be  performed  by  substitute,  either  before  or  after 
his  death.  His  death,  therefore,  put  an  end  to  the  contract; 
but  as  it  was  not  rescinded  by  the  act  or  default  of  the  tes- 
tator, but  was  terminated  by  the  act  of  God,  the  servant  did 
not  forfeit  his  right  to  compensation  for  the  services  actually 
performed  under  the  contract  of  hiring.  And  as  the  defend- 
ant is  not  in  fault,  he  is  only  liable  to  pay  the  fair  value  of 
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the  services  of  which  he  has  had  the  benefit  Had  he  dis- 
charged the  testator  without  cause^  he  might  have  been  liable 
for  all  that  the  testator  would  have  made  or  earned  by  a  full 
performance  of  the  contract.  As  it  is,  the  testator  having 
performed  services  under  a  contract,  the  fuU  performance  of 
which  is  providentially  and  without  the  fault  of  either  party 
prevented,  the  party  performing  the  services  cannot  recover 
upon  the  contract,  for  the  reason  that  performance  on  his 
part  is  a  condition  precedent  to  a  recovery,  and  he  must 
necessarily  resort  to  a  quantum  meruit.  That  he  has  not 
lost  his  right  to  all  compensation  is  well  established  upon 
principle  as  well  as  by  authority.  (Wolfe  v.  HoweSy  24 
Barb.  174 ;  8.  G.  20  K  7.  Rep.  197.)  In  the  absence  of 
any  agreement  between  the  parties,  as  to  price  or  compensa- 
tion,  the  question  as  to  how  much  the  laborer  deserves  to  re- 
ceive must  be  determined  upon  evidence  of  the  nature  and 
value  of  the  services.  If  a  special  contract  for  service  has 
been  fully  performed  by  the  servant,  and  the  compensation 
has  been  fixed  by  the  contract,  an  action  upon  the  quantufn 
meruit  may  be  brought,  and  the  contract  will  be  evidence  to 
T^vlate  the  recovery.  So  in  a  case  like-  this,  where  full  per- 
formance has  been  prevented  by  sickness  or  death,  the  con- 
tract or  agreement  of  the  parties  is  competent  evidence,  and 
when  the  compensation  is  so  fixed  and  regulated  by  the  con- 
tract that  it  can  be  apportioned  without  injustice  to  either 
party,  the  compensation  agreed  upon  may  well  be  taken  as 
that  which  the  party  reasonably  deserves  to  receive;  as  where 
the  wages  agreed  upon  are  a  specified  sum  per  month  or  year, 
and  one  month  or  one  year  is  as  valuable  to  the  employer  as 
any  other  month  or  year,  or  where  the  labor  is  to  be  compen- 
sated by  any  other  known  and  definite  standard,  and  the 
amount  earned  at  any  given  time  can  be  ascertained  by 
measurement  or  arithmetical  calculation.  (Jones  y.  Judd^  4 
Comet.  411.)  But  it  does  not  follow  that  the  same  or  any 
similar  rule  can  be  adopted  when  the  compensation  agreed 
upon  is  not  specific,  but  uncertain  and  depending  upon  oon- 
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tingencies  andfinal  results  which  cannot  be  definitely  ascer- 
tained and  known  daring  the  progress  of  the  work,  or  before 
the  completion  of  the  term  of  service,  and  when  the  agree- 
ment as  to  compensation  is  such  as  to  contemplate  the  con- 
tinned  service  nnto  the  end  as  a  means  tq  accomplish  the  re- 
sult upon  and  in  reference  to  which  the  compensi^tion  is  to 
be  measured.  Had  Heermans  been  upon  a  yearly  or  monthly 
salary,  and  died  in  six  months  or  one  month  after  reaching 
California,  the  faur  value  of  his  services  at  the  rate  agreed 
upon  would  have  been  easily  ascertained,  at  the  time  of  his 
death ;  but  upon  a  like  termination  of  the  service  under  a 
contract  to  share  in  the  profits,  there  would  have  been  no 
way  to  ascertain  his  compensation  under  the  contract,  and  he 
must  either  upon  conjectural  and  unreliable  testimony  es- 
tablish the  value  of  the  unearned  profits,  or  the  value 
of  his  contingent  interest  in  what  might  be  earned,  or 
await  the  final  issue  of  the  enterprise.  His  compensa- 
tion as  upon  a  quanhim  meruit  was  payable  instantly 
after  his  death,  and  his  representative  was  not  bound  to 
await  the  closing  up  of  the  contracts  with  the  government 
or  the  business  between  the  associates;  and  as  the  profits,  or 
whether  there  were  or  would  be  any  profits,  was  not  and 
could  not  be  then  known,  and  the  defendant— conceding  that 
upon  the  work  and  contracts  then  done  and  finished  there 
was  a  profit—was  not  bound  to  pay  in  advance  of  the  actual 
recdpt  of  the  profits,  it  follows  that  the  profits  could  not  in 
an  action  then  brought  have  been  resorted  to  as  evidence  of 
the  qtiantum  meruit.  The  rights  of  the  parties  are  mutual, 
and  as  the  representative  of  the  deceased  might  at  once  have 
brought  his  action  for  the  value  of  the  services,  the  defend- 
ant has  the  right  to  claim  an  adjustment  of  the  damages  as 
if  the  action  had  then  been  brought  and  the  work  had  since 
been  completed.  The  plaintiff  cannot,  by  electing  as  to  the 
time  of  bringing  his  action,  vary  the  measure  of  damages. 
Another  conation  sho^ig^t  it  wonld  be  mJZi^ 
to  resort  to  the  profits  as  shown  by  the  actual  result  aooom- 
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plished  months  after  the  death  of  the  testator,  as  a  measure 
of  damages,  is  that  the  employment  of  the  deceased  was  with 
a  view  to  secure  the  profitable  closing  up  of  the  contract  and 
business,  and  because  it  was  supposed  his  skill  and  business 
talents  would  contribute  to  that  end,  and  the  contract  neces- 
sarily contemplated  a  continuance  of  the  service  to  the  end 
to  secure  a  participation  in  the  result.  Upon  what  particu- 
lar part  of  the  work  the  profit  was  made  cannot  be  known. 
Non  constat  it  was  all  made  after  the  death  of  Heermans, 
and  possibly  because  the  work  fell  into  other  hands.  In 
Liak  V.  Sherman^  (25  Barb.  433,)  the  contract  of  sendee 
had  been  fully  performed  by  the  plaintiff,  but  the  agreement 
as  to  compensation  was  void  by  the  statute  of  frauds.  It  is 
well  settled,  however,  that  in  such  cases  the  contract  may  be 
resorted  to  as  evidence  of  the  value  of  the  services  and  to 
oontrol  the  recovery.  {Burlingame  v.  Burlingamey  7  Cowenj 
82.  Fort  V.  Ooodiuffy  9  Barb.  371.  Thomas  v.  Dickinson,  2 
Kern.  364.)  But  in  the  case  cited  it  was  held  that  the  con- 
tract in  such  case  could  only  be  resorted  to  to  determine  the 
value  of  the  services  when  the  land,  property  or  other  thing 
to  be  given  or  received  in  compensation  was  fixed  and  de- 
tennined  in  its  nature  and  character,  and  was  referred  to  by 
the  parties,  and  possessed  at  the  time  of  making  the  contract, 
a  determinable  value,  and  that  it  is  only  in  such  cases  it  can 
be  said  that  the  contract  famishes  a  measure  of  damages. 
The  case  before  us  is  within  the  principle  thus  decided,  and 
as  the  profits  to  be  earned  had  neither  at  the  time  of  making 
the  contract  nor  at  the  time  when  it  terminated  by  the  death 
of  Heermans  and  the  right  of  action  accrued  to  his  represent- 
ative,  any  determinable  value,  or  indeed  any  existence,  they 
oannot  be  resorted  to  as  the  measure  of  the  plaintiff's  reooveiy. 
(And  see  Ham  ▼.  Goodrich,  37  N.  H.  Bep.  185.)  The  lan- 
guage of  tiie  cases  where  the  performance  of  the  contract  has 
been  prevented  by  the  sickness  or  death  of  the  party,  or  other 
providential  interposition,  is  peculiarly  guarded,  except  per- 
haps Jones  V.  Juddj  decided  by  a  divided  court    But  all^  I 
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ihinky  regard  it  settled  that  the  laborer  or  Bjfl^repreM&A-?. 
tiyex^n  only  recover  what  his  seryices  are  reasoi 
and  if  they  have  been  worthless  can  recover  nothing,  and  that 
the  contract  price  for  the  completed  service  does  not  measure 
the  compensation  for  the  partial  and  interrupted  service.  In 
Fuller  V.  Broum,  (11  Mete.  440,)  the  plaintiff  was  under  a  con- 
tract to  work  by  the  month,  and  left  the  service  on  account 
of  sickness.  He  recovered  the  contract  price  for  the  time  he 
worked.  But  no  question  was  raised  as  to  the  measure  of 
damages,  and  the  court  cautiously  and  in  terms  refrained 
from  expressing  an  opinion  as  to  the  proper  compensation  in 
such  cases.  FerUon  v.  Clark  (11  Verm.  Rep.  557,)  was  a 
contract  by  the  plaintiff  to  work  five  months  at  ten  dollars 
a  month,  and  the  plaintiff  became  disabled  by  sickness,  and 
was  allowed  to  recover  jpro  raia  for  the  time  \^  had  worked. 
He  recovered  as  upon  a  gvan^t^m  meruit ,  and  there  was  no^ 
reason  for  departing  from  the  contract  price.  Prof.  Parsons, 
speaking  of  the  contract  of  hiring,  says :  '^  But  if  prevented 
from  performing  the  stipulated  amount  of  labor  by  sickness 
or  similar  inablility,  he  (the  servant)  may  recover  pay  for 
what  he  has  done,  on^kquantum  meruit."  (1  Pars,  on  Cont  524; 
and  Bee  Dickey  v.  Linscotty  20  Maine  Sep.  453 ;  Seaver  v.  Morae^ 
20  Verm.  Rep.  620.)  It  is  nowhere  held  that  the  servant  can 
recover  ratably  the  contract  price  for  the  service  performed. 
In  Fahy  v.  North,  (19  Barh.  341,)  the  recovery  was  restricted 
to  the  actual  value  of  the  service  performed,  and  the  recovery 
for  the  partial  performance  was  at  the  rate  of  $12  per  month, 
while  the  contract  price  was  $12.50  per  month.  The  rule 
established,  or  treated  as  established,  by  Wolfe  v.  Howes] 
(20  JV^  F.  Rep.  197,)  is  that  the  plaintiff  seeking  to  recover 
for  services  performed  under  a  contract,  the  full  performance 
of  which  was  prevented  by  the  death  of  the  laborer,  could  re- 
cover what  the  services  were  reasonably  worth,  not  exceeding 
the  contract  price,  and  could  only  recover  the  reasonable 
value  of  the  services.  Allen,  J.  says  :  '^  The  plaintiff  was  en- 
titled to  recover  the  foU  value  of  the  services  of  the  testator. 


586  CASES  IK  THE  SUPREME  COtTRT. 

Clark  V.  Gilbert. 

not  exceeding  the  rate  of  compensation  secured  by  the  terms 
of  the  contract."  And  Johnson,  J.  concurred ;  observing, 
^^  that  it  was  material  that  the  defendants  had  received  actual 
benefit  from  the  services  of  ttie  plaintiff's  testator,  and  that 
quite  a  different  question  would  be  presented  by  a  case  where 
the  services  actually  rendered  should  prove  valueless."  The 
learned  judges  repudiated  the  idea  that  the  unperformed  con- 
tract regulates  the  compensation  for  services  rendered  in  par- 
tial performance,  when  the  contract  is  terminated  without 
the  fault  or  act  of  either  party.  It  may  limit  the  amount, 
and  in  some  cases  furnish  a  reasonable  measure  of  damages, 
but  not  in  a  case  like  this,  where  the  compensation  was  con- 
tingent and  uncertain  in  amount.  {See  Smith  v.  Thompson, 
8  C,  B.  44.)  I  am  of  the  opinion  that  the  referee  erred  in 
the  measure  of  damages,  and  that  the  plaintiff  was  only  en- 
titled to  recover,  1st.  The  share  agreed  upon  of  the  profits 
in  building  the  dock ;  2d.  A  like  share  of  the  profits  arising 
from  the  use  of  the  dock  up  to  the  time  of  the  death  of  his 
testator ;  and  3d.  What  his  services  were  reasonably  worth 
to  the  defendant  in  supervising  and  looking  after  his  interests 
in  the  construction  of  the  basin  and  railway,  which  was  a 
service  entirely  distinct  from  the  service  rendered  the  asso- 
ciates as  their  book-keeper  and  agent,  and  to  be  compensated 
in  reference  to  their^  actual  value,  and  distinct  firom  the  com- 
pensation received  from  the  associates.  If  I  am  wrong  in 
supposing  that  the  three  enterprises  should  be  treated  as  dis- 
tinct from  each  other,  in  ascertaining  the  amount  justly  due 
to  the  plaintiff,  then  the  plaintiff  should  recover  the  value  of 
the  services  of  the  testator  for  the  whole  time  that  he  was  in 
the  employ  of  the  defendant,  deducting  the  payments  received 
by  him  of  the  defendant  for  such  service. 

In  either  view  the  judgment  must  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

[Nbw  Tobk  Gbitebal  Tbbx,  September  17,  1860.    StUherland,  Bonmt^ 
and  AUeHf  Justices.] 
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Allowances  and  commissions  to,  and  charges  against,  trustees  on  their  final 

accounting.    General  principles  upon^which  the  acoount  is  to  be  taken. 
Where  a  trust  deed  is  silent  as  to  the  compensation  to  he  paid  to  the  trustees, 

the  law  implies  an  agreement  to  perform  the  services  for  the  same  allowance 

which  is  made  by  statute  to  executors  and  administrators ;  and  the  court 

will  allow  them  that  amount. 
It  is  the  duty  of  trustees  under  an  assignment  for  the  benefit  of  creditors,  to 

keep  the  trust  fund  entirely  separate  and  distinct  fh>m  their  own  moneys. 
If  the  funds  are  deposited  in  a  bank  they  should  be  deposited  to  a  separate 

account,  and  in  the  names  of  the  trustees  as  such,  to  the  end  that  they  can 

at  all  times  be  traced  and  identified. 
If  trustees  mingle  the  trust  funds  with  their  own  they  commit  a  breach  of 

trust,  and  are  legally  chargeable  with  simple  interest  thereon,  although  they 

may  have  made  no  profit  by  their  use. 
In  regard  to  trust  property  which  comes  into  the  hands  of  the  trustees,  all 

that  the  eesiuis  que  trust  can  claim  is,  either,  1st.  What  the  trustees  may 

have  received  for  it,  upon  a  fair  sale  thereof,  together  with  what  they  may 

have  earned  by  its  use ;  or  2d.  The  value  of  the  property  at  the  time  it  came 

into  their  hands. 
When  the  trustees  have  not  derived  a  profit  from  the  use  of  property,  and  the 

property  itself  has  been  lost,  by  their  fault,  its  value  at  the  time  of  such 

loss  is  the  measure  of  the  liability  of  the  trustees. 
It  is  well  settled  that  trustees  cannot  be  permitted  to  use  the  trust  funds  in 

commercial  or  other  business  operations,  at  the  risk  of  the  eestms  que  trust; 

and  the  fact  that  a  share  of  an  item  of  the  trust  property  belongs  to  one  of 

several  trustees,  in  his  own  right,  cannot  vary  the  rule. 
Bute  as  to  costs,  against  or  in  favor  of  trustees,  as  between  them  and  the  ces- 

iwis  que  trusty  and  as  between  themselves. 

THIS  action  was  brought  by  the  plaintiff  in  behalf  of  him- 
self and  all  other  creditors  of  one  Joseph  McMurray, 
who  should  come  in  and  contribute  towards  the  expense  of 
the  action,  to  compel  an  accounting  by  the  defendants  as  as- 
signees of  McMurray  for  the  benefit  of  creditors.  The  cause 
was  referred  to  John  L.  Mason,  Esq.,  by  whom  an  account 
was  stated  and  upon  whose  report  a  judgment  was  entered 
directing  the  payment  by  the  defendants  to  the  individuals 
named  in  the  decree  and  declared  entitled  under  the  assign- 
ment, as  creditors  of  McMurray^  of  $16,825.47  the  balance 
of  the  trust  fund  remaining  in  their  hands.    Both  parties 
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excepted  to  the  report  of  the  /eferee,  and  botii  appealed  from 
the  judgment  thereon. 

F.  ByrnCy  for  the  defendants. 

S.  B.  Brophyj  for  the  plaintiff.      ^ 

W.  A.  Butler  for  8,  Flanagauy  a  creditor. 

By  the  Court,  Allen,  J.  The  objection  taken  by  the  de- 
fendants, in  their  first  point,  that  the  claims  set  up  in  their 
answer  for  expenses  and  disbursements  by  and  demands  made 
against  them  were  counter-claims,  and  no  reply  having  been 
put  in,  that  they  stood  admitted  and  could  not  be  controvert- 
ed, was  not  taken  upon  the  trial  and  cannot  now  be  urged. 
But  if  it  had  been  taken  it  would  have  been  unavailing.  The 
matters  referred  to  were  in  discharge  of  the  defendants,  and 
not  counter-claims  against  the  plaintiff.     {Code,  §§  149,150.) 

The  defendants  next  insist  that  the  referee  should,  on  their 
motion,  have  dismissed  the  complaint,  on  the  ground  that  the 
plaintiff  was  estopped  and  barred  from  maintaining  this  action 
by  the  proceedings  and  decree  in  another  action  brought  by  one 
Ellen  Tra3mor  in  behalf  of  herself  and  all  others  similarly 
situated,  against  the  defendants,  for  an  account  of  the  same 
trust.  That  action  was  commenced  by  the  plaintiff  therein 
as  a  creditor  of  McMurray  interested  in  the  trust ;  the  de- 
fendants answered  the  complaint  and  were  ordered  to  account 
before  Judge  Mason.  Neither  the  plaintiff  in  this  action  nor 
any  other  creditor  of  McMurray  became  parties  to  that,  by 
coming  in  and  proving  their  debts,  or  in  any  other  way,  and 
the  plaintiff  therein  died  before  an  accounting  was  had.  The 
husband  and  administrator  of  Ellen  Traynor  refused  to  per- 
mit the  suit  to  be  revived  for  the  benefit  of  creditors  inter- 
ested in  the  assignment,  as  appears  by  the  statement  of  the 
referee.  The  practice  authorized  by  §  119  of  the  code,  per- 
mitting one  or  more  parties,  when  the  parties  are  very  nu- 
merous and  it  may  be  impracticable  to  bring  them  all  before 
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the  court,  to  sue  or  defend  for  the  benefit  of  the  whole,  was 
familiar  in  the  court  of  chancery,  and  waa  adopted  from  the 
practice  of  that  court.  It  probably  was  only  intended  to 
govern  cases  which  could  have  been  the  subject  of  a  suit  in 
equity,  and  only  such  cases  as  would  have  been  within  the 
rule  as  established  in  that  court.  (Per  Dtier,  J.  Sabicht  v. 
Pembertoiiy  4  Sand.  8.  C.  B.  657.)  But  for  the  convenient 
rule  referred  to  of  allowing  one  or  more  to  sue  for  himself, 
and  all  others  standing  in  the  same  relation,  who  may  elect 
to  come  in  under  the  decree,  all  the  creditors  of  McMurray 
would  have  been  necessary  parties  to  an  action  against  the 
trustees  for  an  accounting.  But  as,  in  an  action  thus  brought 
by  one  or  more,  all  have  an  opportunity  of  coming  in  and 
substantiating  their  claim  before  a  distribution  can  be  made, 
it  is  not  necessary  to  make  them  all  parties.  {Hallett  v.  Hal- 
lettj  2  Paige,  16.)  During  the  pendency  of  an  action  by 
one  in  behalf  of  himself  and  all  other  creditors,  any  creditor 
may  make  himself  a  party  to  the  action  and  an  actor  in  it. 
{Cretize  v.  Hunter ,  2  Vesepy  157.  Hemdale  v.  Hankinson^ 
1  Simons,  393.)  Whether  a  final  decree  in  such  action 
would  bar  a  subsequent  action  at  the  suit  of  a  creditor  who 
omitted  to  prove  his  claim  or  make  himself  a  party,  need  not 
be  considered.  {Oood  v.  Bletoitt,  19  Veaejfy  336.)  He  would 
doubtless  be  bound  by  the  judgment,  so  far  as  the  trust  fund 
should  be  disposed  of  by  it,  and  it  may  be  conceded  that  so 
long  as  a  suit  was  pending,  to  which  a  creditor  might  become 
a  party  and  in  which  all  the  relief  asked  could  be  had,  another 
suit  would  not  be  permitted,  (Oroahon  v.  Lyon,  16  Barb. 
461.)  Had  the  plaintiff  proved  his  claim  before  the  referee, 
under  the  order  of  reference  in  Trayner's  case,  it  would  have 
been  almost  a  matter  of  course  to  suffer  him  to  revive  the 
suit  for  his  own  benefit.  (HotUditch  v.  Marquis  of  Donegal, 
1  S.d  S.  479.)  And  had  he  so  appeared,  the  plaintiff  could 
not,  had  she  lived,  have  discontinued  the  action.  Whether 
upon  her  death  he  would  have  been  compelled  to  revive  that 
action  rather  than  bring  a  new  one,  need  not  be  decided.    At 
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the  time  of  Mrs.  Traynor's  death  she  was  the  sole  party  to 
the  action,  no  other  creditor  having  come  in,  and  it  was  as 
yet  her  action  and  hers  alone,  and  she  might  have  discontin- 
ued it.  By  her  death  it  abated,  and  it  was  optional  with  her 
representative  whether  he  would  revive  it  or  suffer  it  to  be  re- 
vived in  his  name.  The  plaintiff  could  not  have  had  the  ben- 
efit of  that  action.  (Dixon  v.  WycUt,  4  Mad,  393,  2  Barb, 
Ch.  Pr,  42,  67.)    It  constituted  therefore  no  bar  to  this  action. 

The  defendant  also  excepted  to  the  report  of  the  referee  for 
the  reason  that  he  rejected  two  charges,  one  of  $100  and  one 
of  $250,  for  money  paid  to  the  assignee.  The  referee  prop- 
erly disposes  of  them  in  his  report,  by  the  remark  '^  that  there 
was  no  evidence  showing  the  necessity  or  propriety  of  such 
payments."  The  only  evidence  as  to  the  $100  payment  is 
that  it  was  paid  ^^  because  McMurray  said  he  could  aid  the 
assignees  in  obtaining  a  claim  upon  a  judgment  which  he  had 
recovered  against  one  Bobert  L.  Patterson  for  about  $2000," 
and  upon  which  nothing  was  ever  collected  ;  an  easy  way  of 
acquiring  money  belonging  to  creditors.  The  $250  was  paid 
because  '^  Mr.  Byrne  recommended  that  McMurray  should  be 
sent  to  Washington,  as  he  was  acquainted  with  the  natter, 
and  endeavor  to  collect  the  claim"  against  one  Clarke.  The 
evidence  shows  that  McMurray  in  fact  knew  nothing  of  the 
matter,  and  did  not  go  to  Washington,  but  took  the  money 
to  remove  himself  and  family  to  St.  Louis. 

The  referee  allowed  the  defendants  commissions  upon  the 
moneys  received  and  disbursed  by  them,  after  the  rate  allow- 
ed by  law  to  executors  and  administrators.  The  defendants 
claimed  five  per  cent  upon  the  whole  amount  received  by 
them,  making  $3,667.85,  inst^d  of  $833.57,  allowed  by  the 
referee.  The  referee,  in  fixing  the  compensation  of  the  de- 
fendants, followed  Meacham  v.  JStemeSy  (9  Paige,  398,) 
which  is  authoritative  with  us,  and  entirely  satisfactory.  It 
is  there  held  that  if  the  trust  deed  says  nothing  as  to  the 
compensation  of  the  trustees,  the  law  implies  an  agreement  to 
perform  the  services  for  the  same  allowance  which  ia  made 
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by  statute  to  executors  &c.,  and  the  court  will  q^llow  them 
the  same  compensation  as  executors  and  administrators  re- 
ceive.    The  trust  deed  here  is  silent  as  to  compensation. 

The  next  exception  of  the  defendants  is  to  the  amount  al- 
lowed the  defendants  for  clerk  hire.  The  claim  made  was 
$1350,  or  at  the  rate  of  $250  per  annum  from  the  date  of 
the  assignment,  December,  1850,  to  July  Ist,  1857,  with  the 
exception  of  a  single  year.  The  referee  found  as  a  fact,  and. 
the  finding  is  warranted  by  the  evidence,  that  for  the  first 
year  after  the  assignment  the  duties  of  the  clerk  were  oner- 
0U8,  but  that  after  that  time  the  services  were  very  triviaL 
Indeed  for  several  of  the  quarters  the  only  entries  in  the  ac- 
counts of  the  trustees  are  the  payment  of  the  clerk's  salary, 
and  for  some  years  the  only  entries  are  the  payment  of  office 
rent  to  one  of  the  trustees,  the  clerk's  salary,  and  the  costs 
and  fees  of  counsel ;  during  the  time  the  clerk  also  acted  as 
clerk  for  one  of  the  trustees  in  his  individual  business ;  and 
during  a  part  of  the  time  was  his  partner.  The  referee  al- 
lowed $500  for  the  first  year's  services,  and  $100  for  all  su]>- 
sequent  services ;  and  the  allowance  was  liberal  when  it  is 
remembered  that  it  is  taken  from  a  fund  belonging  to  cred- 
itors of  an  insolvent  estate. 

The  claim  of  the  defendants  for  office  rent  paid  to  Logan, 
one  of  the  trustees,  was  properly  disposed  of  by  the  referee. 
Logan  partitioned  off  a  room  10  by  12  feet,  at  the  end  of  his 
store,. in  which  his  own  business  and  that  of  the  trust  was 
transacted.  I  doubt  if  any  thing  should  have  been  allowed, 
and  whether  the  conunissions  did  not  cover  this  charge,  so 
long  as  an  office  was  not  required  for  this  business  exclusive 
of  all  other  business.  The  defendants  charged  $550,  and  at 
the  rate  of  $100  per  annum.  The  referee  allowed  the  claim 
for  a  single  year,  which  was  all  that  they  were  reasonably  en- 
titled to.  It  is  said  that  by  mistake  only  $50  were  in  truth 
allowed.  If  this  is  so,  no  injustice  has  been  done ;  but  it  is 
not  certain  that  the  error  is  not  in  transcribing  or  printing 
the  schedule  annexed  to  the*referee's  report, 
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The  defendants  next  object  to  the  amount  of  interest  with 
which  they  are  charged  by  the  referee^  the  result  of  the 
method  adopted  by  the  referee  in  the  statement  of  the  ac- 
counts. A  conclusive  answer  to  this  objection  is  that  there 
is  no  exception  to  the  mode  of  computation  of  interest,  or  to 
the  sums  upon  which,  or  time  from  which,  interest  was  com- 
puted. Had  the  attention  of  the  referee  been  called  to  the 
subject,  and  the  claim  now  made  by  the  defendants  urged 
before  the  referee,  any  errors  in  the  details  could  have  been 
corrected  by  him  in  the  final  settlement  of  his  report.  But 
if  the  question  were  before  us,  and  we  could  receive  the  state- 
ment of  interest  as  made  by  the  referee,  I  should  be  of  the 
opinion  that  no  injustice  had  been  done  the  defendants.  The 
assignment  was  dated  December  2d,  1850,  and  up  to  March 
7th,  1851,  the  assignees  had  received  #58,523.38,  and  Octo- 
ber 10th,  1851,  they  received  $14,833.65,  making  $73,357.03. 
Up  to  November,  1851,  they  had  disbursed^ but  $57,117.60, 
and  up  to  April,  1852,  their  disbursements  were  only  $61,- 
149.84,  and  for  the  next  five  years  their  disbursements  were 
but  $1231.85.  Had  the  referee  charged  interest  upon  the 
moneye  in  the  hands  of  the  asaignees  at  ike  expiration  of  the 
year  after  making  the  assignment,  as  he  well  might  have 
done,  the  result,  even  after  allowing  the  defendants  all  that 
they  now  claim,  would  have  been  less  favorable  than  it 
now  is. 

The  referee  charged  interest  on  the  balance  on  hand  on 
April  Ist,  1852.  The  claim  of  the  defendants  is,  1st.  That 
they  should  have  been  allowed  interest  on  the  commissiona. 
The  answer  to  which  is,  they  were  not  ascertained  until  their 
accounts  were  adjusted,  and  it  was  in  their  power  to  close 
them  and  with  them  the  trust  at  any  time ;  and  2d.  The  in- 
terest should  have  been  allowed  upon  the  small  payments 
made  during  the  five  last  years  of  the  trust.  But  1st,  as  be- 
fore said,  if  an  interest  account  is  to  be  stated  with  precision^ 
the  defendants  should  be  charged  with  interest,  which  would 
overbalance  this  claim,  if  allowed ;  and  2d.  These  payments 
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were  a  part  of  the  expenses  of  the  trust,  and  the  account  not 
adjusted  until  the  statement  of  the  account  by  the  referee. 

The  plaintiff  waives  the  exception  taken  by  him  to  the 
computation  and  statement  of  interest. 

The  defendants  further  object  that  no  interest  shoiQd  have 
been  charged  against  the  defendants.  It  should  be  borne  in 
mind  that  the  trust  fdnd  and  assets  were,  very  early  after  the 
assignment,  converted  into  money,  and  a  large  sum  remained 
in  their  hands,  for  many  years,  without  any  effort  on  their 
part  to  distribute  it  among  their  cestuia  que  trust,  '  Logan 
admits  that  he  used  the  moneys  remaining  in  his  hands,  and 
the  sum  received  by  Duncan  was  mingled  with  his  individual 
moneys  and  deposited  in  bank  to  his  individual  credit.  It 
was  the  duty  of  the  trustees  to  keep  the  trust  funds  entirely 
separate  and  distinct  from  their  own  moneys.  If  deposited 
in  a  bank  it  should  have  been  deposited  to  a  separate  account 
and  in  the  name  of  the  trustees  as  such,  to  the  end  that  the 
fund  could  at  all  times  be  traced  and  identified.  By  min- 
gling the  trust  fund  with  their  own  they  committed  a  breach 
of  trust,  and  were  legally  chargeable  with  simple  interest 
thereon,  although  they  may  have  made  no  profit  by  their  use. 
They  did  create  a  credit  at  the  bank  by  their  deposit.  {The 
Utica  Insurance  Company  v.  Lynch,  11  Paige,  520.)  The 
defendants  were  negligent  in  not  paying  over  the  money  or  in 
not  loaning  or  investing  it  so  as  to  render  it  productive,  and 
upon  this  ground,  if  upon  no  other,  were  properly  charged 
with  interest  after  April,  1852.  {Dunscfymb  v.  Eixfrs  of 
Dunscomby  1  John,  Ch.  508.)  And  see  Broum  v.  Rickets, 
(4  John,  Ch,  303,)  in  which  case  the  trustees,  as  in  this  case, 
testified  that  they  were  ready  at  all  times  to  have  paid  the 
plaintiff  out  of  the  trust  fund. 

The  defendants,  as  assignees  of  McMurray,  claimed  and  re- 
ceived  from  the  treasurer  of  the  state,  upon  the  warrant  of 
the  comptroller,  several  thousand  dollars  under  the  provisions 
of  chapter  534  of  the  laws  of  1851,  for  money  paid  under 
protest,  by  McMurray,  to  the  mariner's  fund,  and  which  by 
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the  act  referred  to  was  directed  to  be  paid  '^  to  the  merchantB 
masters  or  owners  or  their  assigns,  of  the  several  vessels,  on 
account  of  which  said  moneys"  had  been  paid.  The  defend- 
ants now  claim  that  of  this  amount  $3107*  was  for  money 
received  by  McMurray  of  one  James  Miley,  and  was  paid -by 
McMurray  to  the  state  as  the  agent  of  Miley,  and  that  this 
amount  should  have  been  deducted  from  the  sum  chaiged  to 
the  defendants.  A  conclusive  answer  to  the  objection  is  that 
there  was  no  evidence  of  the  truth  of  the  allegation,  and  no 
legal  proof  upon  which  the  referee  could  have  decided  that 
any  part  of  the  money  paid  by  McMurray  to  the  state  and 
refunded  to  the  defendants  as  his  assignees  was  the  money  of 
Miley.  The  only  witness  is  the  clerk  of  McMurray,  Collins, 
who  swears  that  his  only  knowledge  of  the  facts  is  derived 
from  the  books  of  McMurray,  and  that  he  had  no  knowledge 
that  Miley  paid  any  money  to  McMurray,  or  that  he  was  the 
owner  or  agent  of  the  vessels  consigned  to  McMurray  and  in 
respect  to  which  the  money  was  paid.  In  the  absence  of 
evidence  that  Miley  had  any  l^al  or  equitable  claim  to  the 
fund,  the  referee  very  properly  charged  the  defendants  with 
that  which  was  apparently  trust  money,  and  which  they 
claimed  and  received  as  assignees  of  McMurray,  and  treated  as 
a  part  of  the  estate  of  the  debtor.  Again ;  there  is  no  ruling 
of  the  referee  in  resi>ect  to  the  Miley  claim.  Miley  made  a 
claim  before  the  referee,  but  failed  to  prosecute  the  claim, 
and  gave  no  evidence  in  support  of  it.  It  was  dismissed  for 
the  want  of  prosecution^  and  an  omission  to  comply  with  the 
order  of  the  court  requiring  him  to  contribute  to  the  expenses 
of  the  suit.  The  defendant  cannot  object  to  the  r^ulari- 
ty  or  propriety  of  this  proceeding,  and  Miley  has  not  appealed. 
What  would  have  been  the  rights  and  liabilities  of  the  de^ 
fendants  if  they  had  proved  that  the  sums  claimed  were  in 
truth  paid  by  McMurray  as  the  agent  of  Miley,  and  £rom 
moneys  furnished  by  him  for  that  purpose,  need  not  be  oon* 
sidered.  It  is  sufficient  to  say  that  it  would  by  no  meuis 
foUow  that  receiving  it  as  trustees  and  not  having  been  called 
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to  account  by  Miley,  they  wotQd  be  excused  from  accounting 
for  it  under  the  trust. 

Evidence  was  given  of  a  payment  of  $475.15  for  repairs  to 
the  steamer  John  Jay,  but  it  does  not  appear  by  the  answer 
of  the  defendants,  or  by  any  proceeding  in  the  case,  that  the 
defendants  claimed  this  payment  as  a  credit,  and  in  their  dis- 
charge as  assignees.  Neither  does  it  appear  that  the  referee 
was  asked  to  allow  it,  or  that  he  made  any  decision  covering 
it ;  and  there  is  no  exception  in  the  case  to  any  ruling  of  the 
referee  in  respect  to  this  claim.  This  item  is  not  contained 
in  the  account  of  the  defendants  appended  to  their  answer. 
The  point  made  upon  the  argument,  founded  upon  the  omis- 
sion of  the  referee  to  allow  the  payment  to  the  defendants,  is 
not  therefore  tenable.  It  is  possible  that  the  defendants 
might  have  made  a  case  entitling  them  to  this  allowance,  but 
they  should  have  laid  a  foundation  for  it  in  their  account 
rendered,  and  by  a  distinct  claim  before  the  referee. 

A  further  objection  in  behalf  of  the  defendants  to  the  re- 
port and  judgment  is,  that  but  three  fourths  of  the  costs  and 
expenses  of  defending  the  steamer  John  Jay  against  certain 
proceedings  taken  against  her  in  the  courts  of  the  United 
States  were  allowed  to  the  assignees,  while  the  remaining  one 
fourth  was  adjudged  as  properly  chargeable  to  the  defend- 
ant Logan,  who  was  one  fourth  owner  of  the  steamer  in  his 
own  right.  The  fSacts  are  briefly  but  substantially  stated  in 
the  report  of  the  referee.  McMurray  purchased  the  vessel  in 
May,  1850,  for  himself  and  Logan,  taking  the  title  in  his  own 
name  and  giving  a  chattel  mortgage  for  a  part  of  the  pur- 
chase money.  The  vessel  was  run  for  the  benefit  of  McMur- 
ray and  Logan  until  the  assignment  by  McMurray,  and  the 
libel  was  filed  to  foreclose  the  chattel  mortgage,  and  was  dis- 
missed by  the  court  for  want  of  jurisdiction.  A  bare  state- 
ment of  the  case  shows  the  propriety  of  charging  Logan  with 
one  fourth  of  the  expense  of  defending  the  action,  and  to  this 
extent  relieving  the  trust  estate.  To  charge  the  estate  with 
all  the  costs  would  be  grossly  unjust.    It  is  said  that  Logan, 
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when  he  took  title  from  McMurray,  did  not  know  of  the  ex- 
ifltence  of  the  mortgage.  If  this  were  so  and  he  was  defraud- 
ed hy  McMurray,  his  claim  is  against  McMurray,  and  he 
cannot  right  himself  by  seizing  the  fund  set  apart  for  his 
creditors.  Another  reason  why  he  should  not  be  indemnified 
out  of  the  estate  and  at  the  expense  of  the  creditors  is,  that, 
having  been  successful  in  defending  the  vessel  against  the 
claim,  he  had  no  claim  against  McMurray  and  still  less  against 
the  estate.  He  did  not  lose  title  to  the  vessel,  and  was  not 
properly  subjected  to  any  costs  in  the  defense  of  his  title. 
Neither  McMurray  nor  his  estate  should  be  made  to  pay  for 
a  suit  brought  without  cause  against  the  vessel,  or  Logan, 
as  claimant. 

Both  parties  except  to  the  decision  of  the  referee  in  stat- 
ing the  account  with  the  trustees  in  respect  of  the  steamer 
John  Jay  and  her  earnings  while  employed  by  the  assignees. 
At  the  time  of  the  assignment  the  three-fourths  interest  of 
the  assignor  was  not  worth  the  incumbrance  upon  it,  and  was 
of  no  value.  The  assignees  repaired  her  at  joint  expense 
and  employed  her  as  they  could  until  she  was  lost,  when  they 
settled  with  the  underwriters,  receiving  from  them  a  sum 
agreed  upon  in  satisfaction  of  the  policy.  There  is  no  claim 
that  th6j  did  not  receive  all  they  were  entitled  to  demand 
upon  the  insurance.  Upon  a  statement  of  an  account  of 
their  operations  with,  and  expenses  in  and  about  the  vessel, 
and  after  crediting  all  sums  received  from  the  underwriters 
and  for  earnings,  and  from  all  other  sources,  there  was  a  loss 
to  the  assignees  of  about  1^2500.  8ome  years  after  this  they 
bought  in  the  notes  of  McMurray  outstanding,  and  to  secure 
which  the  chattel  mortgage  had  been  given,  for  $300.  The 
referee  decided  1st.  That  the  assignees  were  only  chargeable 
with  the  value  of  the  vessel  at  the  time  they  took  her  under 
the  assignment,  and  to  this  the  plaintiff  excepts ;  and  2d. 
That  the  defendants  were  not  entitled  to  be  reimbursed  out 
of  the  trust  fund  for  any  part  of  the  losses  sustained  in  run- 
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ning  the  steamboat :  to  this  the  defendants  except    Bofli 
exceptions  must  be  overruled. 

All  that  the  ceetuis  que  trust  can  claim  of  the  trustees  is, 
either  Ist.  What  the  trustees  may  have  received  for  prop- , 
erty,  upon  a  fair  sale,  together  with  what  iiiey  may  have 
earned  by  its  use;  or  2dly.  The  value  of  the  property  at  the 
time  it  came  into  their  hands.  When  the  trustees  have  not 
derived  a  profit  from  the  use  of  property,  and  the  property  iU 
self  has  been  lost  by  the  fault  of  the  trustees,  its  value  at  the 
time  of  its  loss  is  the  measure  of  the  liability  of  the  trustees. 

In  this  case  the  trustees  have  made  nothing  by  the  use  of 
the  vessel.  8he  was  of  no  value  at  the  time  of  the  assign- 
ment, and  could  not  have  been  sold  for  any  sum;  so  that  the 
creditors  have  lost  nothing  by  the  omission  of  the  trustees  to 
sell.  If  she  had  been  lost,  without  an  insurance,  no  question 
could  have  arisen.  But  it  is  said  that  the  defendants  have 
received  the  amount  of  the  insurance,  and  as  they  have  not 
paid  the  incumbrance  they  should  accoimt  for  this.  But  the 
plaintiff  asking  equity  must  do  equity;  in  other  words,  while 
enforcing  an  equitable  claim  care  must  be  taken  not  to  violate 
the  first  principles  of  equity.  The  evidence  is  that  the  vessel, 
at  the  time  of  the  assignment,  was  unseaworthy,  and  that 
her  principal  value  at  the  time  of  her  insurance  and  loss  was 
made  up  of  the  repairs  put  upon  her  by  the  defendants.  If 
the  defendants  are  to  be  charged  witii  the  amount  received 
from  the  underwriters,  they  should  be  credited  with  whftt 
they  have  paid  to  make  the  vessel  insurable,  which  would 
open  all  their  accounts  with  the  vessel.  But  the  plaintiffii 
further  urge  that  as  the  defendants  purchased  the  debt  which 
was  a  lien  on  the  vessel,  for  a  nominal  sum,  they  should  be 
charged  with  the  value  of  the  vessel  less  this  sum.  This 
would  have  been  right  had  the  vessel  been  in  esse  when  they 
bought  the  claim.  But  the  vessel  had  been  lost  and  the  lia- 
bility of  the  defendants  fixed.  The  debt  was  no  longer  a 
lien  on  any  property,  and  by  the  purchase  only  the  estate'  at 
large  was  relieved  pro  tanto.    The  defendants  diould  not,  in 
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the  absence  of  fraud,  be  charged  beyond  the  value  of  the 
property  received  by  them.  And  this  does  ample  justice  to 
the  cestui  que  trusty  who  ought  not  to  speculate  out  of  the 
defendants. 

That  trustees  cannot  be  permitted  to  use  the  trust  fund  in 
commercial  or  other  business  operations  at  the  risk  of  the 
cestui  que  trusty  is  too  well  settled  to  require  argument  or 
authority  to  support  it;  and  the  fact  that  one-fourth  of  the 
vessel  was  owned  by  one  of  the  trustees  in  his  own  right 
cannot  vary  the  rule.  As  trustee  of  the  three-fourths  he 
was  bound  to  sell  that  interest,  or  if  he  violated  his  duty  as 
trustee  by  omitting  to  sell,  he  could  not  subject  the  trust 
estate  to  the  risks  incident  to  the  business  in  which  he  might 
choose  to  employ  the  vessel.  (  Willard's  Eq.  Jur.  188.)  The 
referee  properly  rejected  the  claim  to  be  reimbursed  from  the 
trust  estate  three-fourths  of  the  loss  resulting  from  the  use 
of  the  vessel. 

The  last  ground  urged  by  the  defendants,  for  a  reversal  or 
modification  of  the  judgment,  is  the  refusal  of  the  referee  to 
charge  the  estate  with  the  costs  of  defending  the  suit  brought 
by  Ellen  Traynor  against  the  trusteesi  The  main  object  of 
the  suit  was  to  charge  the  defendants  with  the  value  of  the 
store  No.  69  South  street,  a  part  of  the  assigned  property 
which  had  been  purchased  by  Logan  at  the  assignee's  sale. 
The  purchase  by  Logan  was  a  breach  of  trust,  and  the  court 
ordered  a  resale  of  the  property,  as  of  course.  Had  the  suit 
been  prosecuted  to  a  final  decree  the  court  would  have  charged 
the  trustees,  personally,  with  the  costs.  The  suit  was  ren- 
dered not  only  proper  but  necessary  by  the  wrongftil  act  of 
the  trustees,  and  the  redress  of  the  Wrong  should  not  be  at 
the  expense  of  the  trusts  The  referee  properly  says  in  his 
opinion,  '^  where  a  trustee  purchases  the  trust  property,  he 
purchases  it  subject  to"  this  right,  and  any  costs  to  which  a 
cestui  que  trust  may  be  put  in  obtaining  a  resale  under  the 
decree  of  the  court  are  properly  chargeable  to  the  trustee 
who  has  occasioned  them.''    {/Sanderson  v.  Walker^  13  Vee. 
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601.    Van  Eppa  v.  Van  Bppa,  9  Faige,  238.)   This  claim  was 
properly  rejected  by  the  referee. 

The  plaintiff  objects  to  the  allowance  of  a  credit  to  the 
defendants  of  $1068.05  paid  by  them  to  Edward  Fiske.  The 
payment  was  thirty  per  cent  of  the  snm  received  from  the 
state  under  the  act  of  1851,  for  hospital  moneys  refunded. 
Fiske  was  employed  by  merchants  in  New  York  city  to  pro- 
cure the  passage  of  the  law,  under  a  promise  to  pay  him 
thirty  per  cent  of  the  amount  received;  he  agreeing  to  pay 
Mr.  Webster  for  the  ai^ument  of  the  cause  in  the  supreme 
court  of  the  United  States,  in  which  the  exaction  of  the 
moneys  by  the  agents  of  the  state  had  been  pronounced 
illegal.  There  was  reason  to  suppose  that  McMurray  might 
have  been  a  party  to  this  agreement,  but  it  was  not  proved. 
But  it  was  proved  that  other  parties  benefited  compensated 
Fiske  in  pursuance  of  the  arrangement,  and  as  the  estate  had 
an  equal  benefit  in  the  services,  it  was  reasonable  that  it 
should  bear  an  equal  share  in  the  burthen.  The  assignees 
paid  in  good  faith,  and  the  compensation  was  not  deemed 
unreasonable  in  amount,  by  others  simflarly  situated,  and 
acting  for  themselves.  It  would  have  been  unjust  to  the  as- 
signees to  have  disallowed  this  credit. 

The  plaintiff  also  objects  to  the  allowance  of  any  part  of 
the  costs  and  counsel  fees  expended  in  the  defense  of  the 
John  Jay.  But  the  vessel  was  a  part  of  the  assigned  prop- 
erty, and  it  was  the  duty  of  the  trustees  to  protect  it,  to  the 
end  that  it  might  be  made  to  bring  the  highest  price  and 
protect  the  residue  of  the  estate  from  the  liability  to  contri- 
bute to  the  payment  of  the  mortgage  debt.  As  the  good 
futh  of  the  assignees  in  incurring  the  expense  is  not  im- 
peached, the  allowance  was  proper. 

The  costs  were  in  the  discretion  of  the  court  below,  and 
as  there  is  no  charge  in  the  complaint  of  fraud  or  wanton 
neglect  of  duty  on  the  part  of  the  defendants,  we  cannot  say 
that  the  discretion  was  abused;  especially  as  it  was  a  proper 
case  for  coming  into  court  for  the  settlement  of  the  accounts. 
If  the  defendants  had  not  been  called  into  court  by  a  credi- 
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tor  they  would  haye  been  obliged  to  call  the  creditors  into 
court  in  an  action  by  themselves  for  the  closing  up  and  settle- 
ment of  the  trust. 

The  last  exception  to  be  considered  is  that  of  the  plaintiff 
to  the  allowance  of  the  claim  of  Simon  Flanagan  as  a  debt 
payable  out  of  the  trust  fund.  Flanagan  was  the  agent  of 
the  assignor,  at  Saratoga  Springs,  for  the  sale  of  passage  cer- 
tificates or  tickets  from  Ireland  to  New  York,  and  sold  several 
and  remitted  the  moneys  received  to  McMurray.  The  certifi- 
cates were  dishonored  after  the  failure  of  McMurray,  and 
Flanagan  repaid  the  money  to  the  parties  holding  the  certifi- 
cates. The  referee  held  Flanagan  a  creditor  to  the  amount 
so  paid  by  him,  and  in  this  there  was  no  error.  The  holders 
of  the  certificates  were  clearly  creditors  of  McMurray,  and 
could  have  proved  their  debts  under  the  order  of  reference ; 
and  Flanagan,  by  payment  of  the  sums,  succeeded  to  the 
rights  of  the  several  holders.  It  did  not  require  a  formal 
assignment.  He  took  the  certificates,  and  thus  by  delivery 
became  the  holder  of  them  as  vouchers.  Situated  as  he  was,  and 
holding  the  peculiar  relation  he  did  to  those  whom  he  had 
induced  to  purchase  the  certificates,  he  could  not  be  called  a 
volunteer  in  refunding  the  amounts  received. 

The  judgment  must  be  affirmed,  and  as  between  the  plain- 
tiff and  defendants,  as  each  have  appealed,  as  against  the 
other,  and  neither  has  succeeded  upon  any  of  Ihe  exceptions 
taken,  neither  is  entitled  to  costs,  either  against  the  other  or 
to  be  paid  out  of  the  fund,  but  each  must  pay  his  own  costa. 

The  appeal  against  Flanagan  is  not  sustained,  and  as  he 
has  been  brought  into  court  to  defend  a  tery  honest  and  proper 
daim,  he  is  entitled  to  the  costs  of  the  appeal,  to  be  paid  by 
the  plaintiff  Judgment  is  therefore  affirmed,  with  costs  to 
Flanagan,  to  be  paid  by  the  plaintiff,  and  without  costs 
either  to  the  plaintiff  or  defendants  as  between  each  other  or 
as  against  the  fimd, 

[Nbw  Tobx  Gbjtkbal  Tibx,  Septomber  17,  1860.    Suikmlimid,  Lmmmd 
and  JJk»f  Justices.] 
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KvLhYj  sheriff,  &c.  vs.  Bbeusing. 

A  complaint  itated  that  the  plaintiff  was  aheriff,  &o. ;  that  on,  dtc,  ho  v»- 
oeiTed  a  warrant  of  attachment,  duly  issued  out  of  the  sapreme  court,  and 
to  him  directed,  in  an  action  against  8.,  wherehy  he  was  directed  to  attach 
and  keep  all  the  property  of  8.  in  his  connly ;  that  the  delSendant  then  had 
in  his  possession  |800  helonging  to  8. ;  that  on,  dM^,  the  plaintiff  made  due 
serrioe  of  said  warrant  on  the  defendant,  hy  deUvering  to,  and  leaying  with 

'  him  a  copy,  with  a  notice  showing  the  property  leried  on ;  whereupon  the 
plaintiff  became  entitled  to  receive  from  the  defendant,  and  he  became  an- 
swerable to  the  plaintiff  for  said  |800,  which  he  refused  to  pay  over  to  the 
plaintiff,  or  to  account  to  him  for,  to  his  damage  |400.  Bl^,  on  demurrer, 
that  the  statement,  as  to  the  official  character  of  the  plaintiff,  was  sufficient 
to  show  his  capacity  to  maintain  the  action. 

SM,  dUOf  that  the  complaint  was  sufficient  in  form,  in  other  respects,  and  that 
the  plaintiff  was  entitled  to  Judgment  on  the  demurrer. 

DEMUBBEB  to  complaint.  The  complaint  states  that 
the  plaintiff  is  sheriff  of  the  city  and  county  of  New  York; 
that  in  April,  1860,  he  received  a  warrant  of  attachment,  duly 
issued  out  of  this  court,  and  to  him  directed,  in  an  action 
against  Hermann  Schmidt,  whereby  he  was  directed  to  attach 
and  keep  all  the  property  of  Schmidt,  in  his  county.  That 
the  defendant  then  had  in  his  possession  $300,  belonging  to 
Schmidt  That  on  9th  April,  1860,  the  plaintiff  made  due 
service  of  said  warrant  on  defendant,  by  delivering  to  and 
leaving  with  him  a  copy,  with  a  notice  showing  the  property 
levied  on ;  whereupon  the  plaintiff  became  entitled  to  receive 
from  the  defendant,  and  he  became  answerable  to  the  plain- 
tiff for  said  $300,  which  the  defendant  refuses  to  pay  over  to 
the  plaintiff  or  to  account  to  him  for,  to  his  damage  $400, 
for  which  sum  he  demands  judgment.  The  defendant  de- 
murred, and  assigned  for  causes  of  demurrer:  1.  That  the 
plaintiff  has  not  legal  capacity  to  sue.  2.  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
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Arthur  dk  Gardiner^  for  the  plaintiff. 
B.  BodkeTy  for  the  defendant. 
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BoKNETy  J.  The  plaintiff  states  that  he  is  sheriff  of  the 
city  and  county  of  New  York,  duly  elected,  qualified  and 
acting,  and  that  statement  is  clearly  sufficient  to  show  hia 
capacity  to  maintain  any  action  which  such  sheriff  is  author- 
ized to  bring.  He  is  here  acting  in  his  official  capacity  as 
sheriff,  and  not  as  an  officer  of  the  court,  or  as  deriving  hia 
authority  to  execute  the  warrant  from  any  appointment,  order 
or  judgment  of  the  court.  The  question  in  the  case  is,  has 
he  stated  facts  sufficient  to  constitute  a  cause  of  action  ? 

The  code  (§  227  to  231)  prescribes  the  form  of  a  warrant 
of  attachment,  and  under  what  circumstances,  how  and  by 
whom  it  may  be  issued,  and  §  232  to  236  make  provision  for 
its  execution.  It  is  made  the  duty  of  the  sheriff,  ^'  to  wham 
euch  warrant  of  attachment  is  directed  and  delivered"  to 
attach  all  the  real  and  personal  estate  of  the  debtor,  includ- 
ing  money  and  bank  notes,  and  to  take  into  his  custody  the 
books,  vouchers  and  papers  relating  to  the  property,  debts, 
&c.  of  such  debtor,  and  safely  keep  the  same.  Any  individ- 
ual holding  any  property  for  the  benefit  of,  or  owing  any  debt 
to  such  debtor,  is  required,  on  application  of  the  sheriff,  to 
furnish  him  a  certificate  thereof;  and  any  debts  or  other 
property  incapable  of  manual  delivery  may  be  attached  by 
leaving  a  certified  copy  of  the  warrant  of  attachment  with  the 
debtor  or  individual  holding  such  property,  with  a  notice 
showing  the  property  levied  on.  And  the  sheriff  "  shaU,  sub-- 
Ject  to  the  direction  of  the  court  or  judge,  collect  and  receive 
into  his  possession,  all  debts,  credits  and  ^ects  of  the  de- 
fendant The  sheriff  may  also  take  such  legal  proceedings, 
either  in  his  own  name  or  in  the  name  of  such  defendant,  as 
may  be  necessary  for  that  purpose,  and  discontinue  the  same 
at  such  time  and  on  such  terms  as  the  court  or  judge  may 
direct." 

And  under  §  238,  the  actions  authorized  to  be  brought  by 
the  sheriff  may  be  prosecuted  by  the  plaintiff,  (in  the  attach- 
ment suit,)  or  under  his  direction,  upon  his  indemnifying  the 
sheriff  against  damages,  &c» 


NEW  YORK— OCTOBER,  1860.  003 

Kelly  V.  Brensing. 

For  all  acts  which  the  sheriff  is  directed  or  authorized  to 
perform  the  warrant  of  attachment  is  his  sole  and  sufficient 
authority.  On  receiving  such  warrant  he  must  attach  the 
property  of  the  defendant,  and-  may  bring  any  action  neces- 
sary to  obtain  possession  of  such  property.  The  objection  by 
the  defendant's  counsel  that  the  complaint  does  not  show  how 
and  under  what  circumstances  the  warrant  in  this  case  was 
obtained,  is  not  well  taken. 

Another  objection  pressed  by  the  defendant's  counsel,  on  the 
argument,  was  that  the  complaint  did  not  state  how  the 
alleged  indebtedness  of  the  defendant  to  the  debtor  Schmidt 
arose ;  to  which  it  is  answered  that  the  complaint  does  not 
state  any  such  indebtedness  at  all,  but  alleges  that  the  de- 
fendant had  in  his  possession  money  to  the  amount  of  $300, 
or  thereabouts,  belonging  to  Schmidt.  If  the  sta^^ment  had 
been  that  the  defendant  had  a  horse  worth  $300,  })elonging 
to  Schmidt,  the  statement  would,  I  presume,  have  been 
deemed  sufficient,  and  I  cannot  see  why  it  is  not  equally  so 
when  the  property  is  stated  to  be  money.  In  either  case,  if 
the  horse  or  money  had  been  in  view  of  or  attainable  by  the 
sheriff,  it  would  have  been  his  duty  to  take  it  into  his  pos- 
session, and  doubtless  he  would  have  done  so. 

Again ;  it  is  objected  that  this  complaint  does  not  show  a 
sufficient  jBxecution  of  the  attachment  to  reach  the  property 
claimed.  The  statement  is  that  the  plaintiff  (the  sheriff) 
made  due  service  of  the  attachment  by  delivering  to  and  leav- 
ing with  the  defendant  a  certified  copy  of  the  warrant,  and  ^*a 
notice  showing  the  property  levied  on,**  This  statement  as 
to  notice  is  in  the  words  of  the  code,  §  235,  and  I  think  suf- 
ficient on  demurrer ;  although  it  would  have  been  more  spe- 
cific if  it  had  stated  the  terms  of  the  notice,  or  that  it 
mentioned  the  $300^  as  the  property  levied  on. 

The  code,  §  238,  permits  the  prosecution,  by  the  plaintiff 
in  the  attachment  suit,  of  any  actions  which  the  sheriff  is 
authorized  to  bring,  upon  such  plaintiff  giving  to  the  sheriff 
proper  indemnity^  and  we  may  presume  this  action  is  prose- 
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cnted  under  that  Bection,  and  so  answer  the  ohjection  that 
the  complaint  does  not  show  that  the  action  is  brought  by  or 
under  direction  of  the  court,  if  indeed  it  would  be  necessary 
in  any  case  to  state  that  the  action  is  so  brought. 

After  examining  the  provisions  of  the  statutes,  and  the 
authorities  to  which  I  have  been  referred  as  containing  prin- 
ciples supposed  to  be  applicable  to  this  case,  I  am  satisfied 
that  the  complaint  is  sufficient.  The  plaintiff  must  have 
judgment  on  the  demurrer,  with  leave  to  the  defendant  to 
answer  in  twenty  days  on  payment  of  costs. 

[Nbw  Tosk  Spboial  Tbbx,  October  1, 1860.  '  Soniwy,  Justice.] 
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BeqoiBitee  of  the  aflldavit  on  which  an  order  tix  the  publicatioQ  of  a  simunoos 
is  applied  for. 

The  affidavit  most  not  only  show  the  existence  of  a  cause  of  action,  and  that 
the  defendant  cannot,  after  dae  effort  and  diligence,  be  foand  within  the 
state,  bat  it  must  ftirther  appear,  when  the  application  is  under  sobdlTisiMi 
2  of  section  135  of  the  code,  that  being  a  resident  of  the  state,  the  defeodr 
ant  has  departed  thereft-om  with  intent  to  defraud  bis  creditors  or  to  SToid  Uis 
service  of  a  summons,  or  keeps  himself  concealed  therein  with  the  like  inteok 

To  establish  an  intent  to  defraud  creditors,  the  affidavit  mnst  show  that  the 
defendant  has  property,  of  some  kind,  and  that  he  has  made  or  is  about  to 
make,  a  fraudulent  or  illegal  disposition  of  it;  or  that  he  uqjuatly  reAuei  to 
apply  it  to  the  payment  of  his  debts ;  or  has  secreted  or  removed,  or  ii 
about  to  secrete  or  remove  it ;  or  has  fhiudulently  incumbered  it 

To  authorise  an  order  for  publication  on  the  ground  of  a  departure  from  ths 
state,  by  the  defendant,  with  intent  to  avoid  the  service  of  a  summons,  ths 
affidavit  must  Aimish  proof  of  such  intent. 

Where  it  did  not  appear,  from  the  affidavit,  that  any  summons  was  out  against 
the  defendant,  when  he  left  the  state  •,  or  that  any  was  about  to  be  issued 
against  him ;  or  that  he  was  threatened  with,  or  feared,  or  expected  a  sot; 
and  there  was  nothing  stated  therein  ttom  which  it  oould  be  seen  or  IkJriy 
inferred  that  he  had  any  intent  either  to  defraud  creditors,  w  to  avoid  ths 
service  of  a  summons ;  Held  that  the  affidavit  was  defective,  and  an  order 
for  publication,  founded  thereon,  unauthorized  and  void. 

Whtn  an  order  for  the  publicatioD  of  a  aanunaos  Is  granted  UDdsr  snbdiTUoB 
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2  of  section  186  of  the  coda,  which  presnppoees  ihat  the  debtor  is  a  retident 
of  the  state,  but  has  departed  therefrom,  or  kept  himself  concealed  therein, 
and  it  also  appears  from  the  affidavit  that  he  is  a  resident  of  a  particular 
place  in  this  state,  the  order  must  direct  service  of  the  summons  and  com- 
plaint to  be  made  upon  the  defendant  by  mail. 

If  an  order  for  the  publication  of  a  summons  is  granted  upon  an  insnffideni 
affidavit,  and  does  not  direct  service  of  the  summons  and  complaint  to  be 
made  by  mail,  in  a  proper  case  for  such  a  service,  the  court  acquires  no  Ju- 
risdiction of  the  case,  and  a  Judgment  entered  therein  is  void. 

B.,  the  owner  of  land,  contracted  with  M.  to  convey  the  same  to  him,  on  being 
paid  the  sum  of  $160,  and  M.  went  into  possession,  under  the  contract  The 
Xsontract  was  subsequently  assigned  by  B.  to  C.  to  secure  the  payment  of  an 
antecedent  debt ;  Held  that  after  the  execution  of  the  contract  B.  was,  in 
equity,  the  trustee  of  the  legal  title  for  M.,  and  M.  the  trustee  of  B.  as  to 
the  unpaid  purchase  money.  That  this  relation  continued  until  B.  assigned 
the  contract  to  C;  aftei* which  time  M.  was  the  trustee  of  C.  as  to  such  un- 
paid purchase  money;  and  B.'s  position  was  that  of  a  mere  naked  trustee 
of  the  legal  tiUe,  with  no  right  or  interest  in  the  land,  on  which  a  lien  by 
Judgment  could  attach. 

Mdd,  dUOf  that  C.  had  a  right  to  take  an  assignment  of  the  contract,  in  pay- 
ment or  as  security  for  an  antecedent  debt  due  from  B.;  and  that  such  debt 
was  a  sufficient  consideration  to  constitute  him  a  bona  Jide  purchaseTi  as 
against  the  claims  of  other  creditors  of  B. 

THIS  action  was  brouglit  for  the  recovery  of  real  property. 
The  premises  in  controversy  were  conveyed  to  Gteorge  T. 
Benham,  May  7,  1853.  In  1855,  Benham  contracted  with 
the  defendant  to  convey  to  him  the  premises,  on  being  paid 
$160,  and  the  defendant  went  into  possession  under  this  con- 
tract. Abont  January  1,  1856,  Benham  absconded,  leaving 
the  defendant  in  possession  imder  the  contract  of  porchase, 
on  which  he  had  paid  only  the  sum  of  $43.97. 

In  January,  1856,  the  plaintiff  commenced  an  action  against 
Benham^  in  the  supreme  court,  by  the  issuing  of  a  summons 
which  the  sheriff  returned,  with  his  return  dated  January 
15, 1856,  stating  that  he  had  used  due  diligence  to  find  Ben- 
ham, and  that  the  latter  could  not  be  found  in  his  county. 
Thereupon,  and  on  the  16th  January,  the  plaintiff  obtained 
an  order  for  the  service  of  the  summons  by  publication,  un- 
der  section  135  of  the  code  of  procedure.  Proceedings  were 
taken  in  that  action^  resulting  in  a  judgment  against  Benham 
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for  $157.93^  entered  May  1,  1856.  Benham  did  not  appear 
in  the  action.  An  execution  was  issued  on  the  judgment, 
under  which  the  premises  in  controversy  were  sold  on  the  16th 
August,  the  plaintiff  being  the  purchaser.  On  the  10th  De- 
oember,  1857,  the  sheriff  conveyed  to  the  plaintiff  pursuant 
to  this  sale.     In  April  foUowing  this  action  was  conmienoed. 

The  contract  of  purchase  between  Benham  and  the  defend-  , 
ant  was  made  August  28th,  1855.  This  contract  was  assigned 
by  Benham  to  S.  W.  Godman,  March  17th,  1856,  and  the 
plaintiff  had  notice  of  the  assignment  about  the  25th  of  the 
same  month.  Benham  had  been  previously  paid  $43.97  by 
McDonald,  and  the  balance  due  upon  the  contract  he  paid  to 
Codman  as  follows :  $16.03,  August  6th;  1856 ;  |64,  October 
2d,  1857 ;  and  #53.50,  December  14th,  1857. 

The  defendant  resisted  the  recovery,  on  the  following 
grounds  :  1st.  That  the  judgment  in  favor  of  the  plaintiff 
against  Benham  was  void  for  want  of  jurisdiction.  2d.  That 
even  if  the  judgment  was  valid,  the  plaintiff  acquired,  by 
the  sheriff's  sale,  only  the  legal  title  to  the  premises,  subject 
to  the  equitable  rights  of  other  parties  >ander  the  contract  of 
purchase  between  Benham  and  the  defendant;  that  those 
equitable  rights  embraced  the  entire  property,  inasmuch  as  the 
defendant  had  a  right  to  a  conveyance  on  paying  the  balance 
of  the  purchase  price,  according  to  the  terms  of  the  contract, 
aAd  Codman  had  a  right  to  demand  and  receive  payment,  he 
being  the  assignee  of  the  claim,  before  the  judgment  lien 
attached. 

The  plaintiff  had  judgment  for  the  possession  of  the  prem- 
ises unless  the  defendant  should  elect  to  pay  him  the  balance 
due  on  the  contract  of  purchase  at  the  date  of  the  entry  of 
judgment,  with  costs  of  the  action ;  from  which  judgment 
the  defendant  appealed  to  the  general  term. 

Pond  dk  Handy  for  the  appellant. 

8.  Brownj  for  the  re8po^dant, 
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By  the  Courtj  Bogkes,  J.  It  is  objected  that  the  judg- 
ment against  Benham  was  void  for  want  of  jurisdiction.  The 
objection  is  based  on  the  alleged  insufficiency  of  the  affidavit 
on  which  the  order  for  publication  of  the  summons  was  grant- 
ed— and  on  the  omission  in  the  order  to  direct  a  copy  of  the 
summons  and  complaint  to  be  deposited  in  the  post  office, 
directed  to  the  person  to  be  served,  at  his  place  of  residence. 

Section  135  of  the  code  of  procedure  provides  for  the  ser- 
^dce  of  a  summons  by  publication,  when  it  shall  be  made  to 
appear,  by  affidavit,  to  the  satisfaction  of  the  court  or  officer, 
that  the  person  on  whom  the  service  is  to  be  made  cannot, 
after  due  diligence,  be  found  within  the  state ;  that  a  cause 
of  action  exists  against  the  defendant  in  respect  to  whom  the 
service  is  to  be  made ;  and  when  it  shall  also  be  made  further* 
to  appear,  (under  sub.  2,)  that  the  defendant,  being  a  resi- 
dent of  this  state,  has  departed  therefrom  with  intent  to  de- 
fraud his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  conyealed  therein  with  like  intent. 

The  affidavit  shows  clearly  the  existence  of  a  cause  of  ac- 
^on,  and  that  the  defendant  Benham  could  not,  after  due 
effort  and  diligence,  be  found  within  the  state.  But  other 
&ct8  must  yet  be  established  before  the  court  or  officer  is  au- 
thorized to  make  the  order.  It  must  further  appear,  when 
the  application  is  under  subdivision  2,  that,  being  a  resi- 
dent of  the  state,  he  has  departed  therefrom  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent. 

The  affidavit,  which  was  made  July  15th,  1856,  stated, 
that  he  was  a  resident  of  Chester,  Warren  county,  during  the 
years  1853,  1854  and  1855,  and  disappeared  from  the  neigh- 
borhood about  the  1st  of  January,  1856,  leaving  his  family 
at  his  late  residence  ;  that  he  had  not  since  returned ;  that 
the  affiant,  the  plaintiff,  had  made  inquiry  for  him  and  had 
been  informed  that  he  had  been  in  Vermont,  and  had  left 
there  for  the  west ;  that  the  affiant  was  informed  by  the  wife 
of  the  defendant  that  she  did  not  know  where  he  was ;  that 
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N  he  took  a  change  of  clothes  ;  .that  she  did  not  know  of  hiB  in* 
tention  to  go  away,  but  thought  he  would  not  letum ;  that 
he  drank  hard,  and  told  her  a  few  days  before  he  left,  that 
he  could  not  pay  his  debts ;  that  Geoi^  W.  Glynn  informed 
affiant  that  the  defendant  had  said  to  a  friend  that  he  was 
intending  to  run  away  and  had  made  preparations  to  go,  and 
had  once  actually  started. 

From  all  this  it  may  well  be  inferred  that  he  was  a  resi- 
dent of  the  state,  but  had  departed  therefrom,  or  kept  him- 
self concealed  therein.  It  remains  now  to  be  seen  whether 
there  is  any  evidence  that  such  departure  or  concealment  was 
with  the  intent  either  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  summons. 

The  affidavit  does  not  show  that  he  had  it  in  his  power  to 
perpetrate  a  fraud  on  his  creditors.  It  does  not  appear  that 
he  had  any  property  whatever.  {See  Stanhro  v.  HophtM, 
28  Barb.  266.)  To  establish  an  intent  to  defraud  creditorB, 
it  was  necessary  to  show  that  he  had  property  of  some  kind ; 
and  that  he  had  made  or  was  about  to  make  a  fraudulent  or 
illegal  disposition  of  it ;  or  that  he  unjustly  refused  to  apply 
it  to  the  payment  of  his  debts ;  or  had  secreted  or  removed, 
or  was  about  to  secrete  or  remove  it ;  or  had  fraudulently  in- 
cumbered it. 

Nor  is  there  any  proof  whatever  of  an  intent  to  avoid  the 
service  of  a  summons.  It  does  not  appear  that  any  summons 
was  out  against  him  when  he  left; ;  or  that  any  was  about  to 
be  issued  against  him ;  or  that  he  was  threatened  with,  or 
feared,  or  expected  a  suit.  Indeed  nothing  whatever  is  stated 
in  the  affidavit  from  which  it  can  be  seen  or  fairly  inferred, 
that  he  had  any  intent  either  to  defraud  creditors  or  to  avoid 
the  service  of  a  summons. 

The  case  does  not  present  a  question  on  the  sufficiency  of 
the  proof  merely,  calling  for  the  exercise  of  discretion  and 
judgment  in  regard  to  the  intent  of  the  debtor :  but  there  is 
a  total  absence  of  proof  on  that  subject,    (3  Comet.  47; 
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and  cases  cited.)  The  order  was  therefore  xmauthorized 
and  void. 

The  order  too  is  fatally  defective)  in  not  directing  service 
of  the  summons  and  complaint  on  the  defendant,  by  mail. 
The  code  (§  135)  provides  that  in  case  of  publication,  the 
court  or  judge  must  also  direct  a  copy  of  the  summons  and 
complaint  to  be  forthwith  deposited  in  the  post  office,  directed 
to  the  person  to  be  served,  at  his  place  of  residence,  unless  it 
appear  that  such  residence  is  neither  known  to  the  party 
making  the  application,  nor  can  with  reasonable  diligence  be 
ascertained  by  him. 

In  the  case  under  consideration,  the  order  was  granted  un- 
der subdivision  2  of  section  135,  which  presupposes  that 
the  debtor  is  a  resident  of  the  state,  but  had  departed  there- 
from, or  kept  himself  concealed  therein. 

To  authorize  the  granting  of  the  order,  under  subdivision 
2,  it  was  necessary  to  show  that  the  debtor  was  a  resident 
of  this  state ;  and  it  has  been  above  determined  that  the  affi- 
davit was  sufficient  to  show  that  fact,  but  was  defective  only 
on  the  subject  of  intent.  It  shows  very  clearly  that  his  resi- 
dence was  Chester,  Warren  county,  and  that  he  had  departed 
therefrom.  It  cannot  be  said  therefore  that  his  residence  was 
unknown  to  the  party  making  the  application  for  the  order. 

Subdivision  2  was  intended  to  reach  a  case  where  the  debt- 
or had  departed  from  his  residence  in  this  state  into  another 
state,  or  concealed  himself  in  this  state. 

Assume  it  to  appear  that  he  had  changed  his  residence  into 
another  state,  or  that  his  residence  was  unknown,  and  the 
application  for  the  order  under  subdivision  2,  is  clearly  with- 
out support.  But  the  affidavit,  in  my  judgment,  establishes 
the  fact  of  his  "  being  a  resident  of  this  state,*'  at  Chester, 
Warren  county.  It  is  averred  that  during  the  years  1853, 
1854  and  1855,  he  was  a  resident  of  the  town  of  Chester,  that 
he  departed  therefrom  about  the  1st  of  January,  1856,  six- 
teen days  before  the  making  of  the  application  for  the  order, 
leaving  his  family  at  his  usual  residence,  where  they  still  re- 
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mained.  It  would  seem  impossible  to  say  that  he  was  a 
ident  of  the  state  on  the  16th  January,  judging  from  the  facts 
alleged  in  the  affidavit,  unless  it  be  that  his  residence  was  at 
Chester.  Indeed,  it  appeared  that  he  was  a  resident  of  Ches- 
ter, or  it  did  not  appear  that  he  was  a  resident  of  this  gtate. 

If  it  appeared  that  he  was  not  a  resident  of  the  state,  the 
order  was  unauthorized  under  subdivision  2  of  section  135  of 
the  code ;  and  if  it  appeared  that  he  was  a  resident  of  this 
state,  it  further  appeared  that  he  was  a  resident  of  Chester, 
and  then  the  order  was  defective  in  not  directing  service  of  ^ 
the  summons  and  complaint  by  mail. 

It  follows  from  the  above  conclusions  that  the  judgment 
against  Benham  was  without  jurisdiction  (md  void ;  and  of 
course  the  plaintiff  obtained  no  title  to  the  premises  by  his 
purchase  under  it. 

But  even  if  the  judgment  against  Benham  be  deemed  valid, 
there  still  remains  a  difficulty  in  the  way  of  a  recovery  in  this 
action. 

The  judgment  was  not  recovered  against  Benham  until 
May  1,  1856 ;  at  which  time  Benham  had  no  interest  in  the 
premises  on  which  the  judgment  could  take  effect  as  a  lien. 

After  August  20,  1855,  the  date  of  the  contract  between 
Benham  and  the  defendaut,  Benham  was  in  equity  the  trus« 
tee  of  the  legal  title  for  the  defendant,  and  the  defendant  the 
trustee  of  Benham  as  to  the  unpaid  purchase  money.  This 
relation  continued  until  Benham  assigned  the  contract  to 
Codman,  March  17,  1856 ;  and  after  this  assignment  the  de- 
fendant was  the  trustee  of  Codman  as  to  such  unpaid  pur^ 
chase  price,  and  Benham's  position  was  that  of  mere  naked 
trustee  of  the  legal  title,  with  no  right  or  interest  in  the  lauds 
on  which  a  Uen  by  judgment  could  attach.  So  long  as  he 
had  a  right  to  any  part  of  the  purchase  money  and  continued 
to  hold  the  legal  title,  a  judgment  against  him  would  attach 
to  the  extent  of  such  right.  {Moyer  v.  Hinman,  3  Kenuinj 
180.  See  cases  cited  in  opinion  of  Hand,  J.,  page  190.) 
Chancellor  Walworth  remarks  in  Keirsted  v.  Avery,   (4 
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PaigCy  9,  on  page  15,)  "  It  is  now  well  settled  that  a  judg- 
ment lien,  being  merely  a  general  lien  on  the  land  of  the 
debtor,  is  subject  to  every  equity  which  existed  against  the 
land  in  the  hands  of  the  judgment  debtor  at  the  time  of  the 
docketing  of  the  judgment.  And  the  court  of  chancery  will 
protect  the  equitable  rights  of  third  persons  against  the  legal 
lien,  and  will  limit  that  lien  to  the  actual  interest  which  the 
judgment  debtor  has  in  the  estate/' 

At  the  time  the  judgment  was  recovered,  Benham  had  no 
right  whatever  in  the  premises.  After  his  assignment  of  the 
contract  to  Codman,  on  the  17th  March,  1856,  no  right  or 
equity  remained  to  him  under  it,  and  of  course  the  plaintiff 
could  acquire  none  by  virtue  of  the  judgment  and  execution 
sale.  Codman  was  entitled  to  demand  and  receive  the  bal- 
ance of  the  unpaid  purchase  price  from  the  defendant ;  and 
although  Benham  retained  the  legal  title,  still  the  equitable 
title  was  in  another.  It  was  held,  in  Ella  v.  TovMeyj  (1 
Paigey  280,)  that  the  lien  of  a  judgment  does  not,  in  equity^ 
attach  upon  the  mere  legal  title  to  land  existing  in  the  de- 
fendant, when  the  equitable  title  is  in  a  third  person. 

The  case  was  decided  at  the  circuit,  on  the  ground  that  the 
plaintiff  held  a  superior  equity  over  Oodman,  inasmuch  as  Cod- 
man received  the  assignment  of  the  contract  in  payment,  or 
as  security,  for  an  antecedent  debt.  But,  for  aught  that  ap- 
pears from  the  case,  Codman  paid  a  good  and  valuable,  if  not 
a  full  consideration,  for  the  contract.  He  had  a  right  to  take 
it  in  payment  or  as  security  for  an  antecedent  debt,  and  such 
debt  would  be  a  sufficient  consideration  to  constitute  him  a 
bona  fide  purchaser.  This  is  expressly  decided  in  Seymour 
V.  WUaony  (19  N.  T.  B.  417,  421.)  It  is  there  said,  that 
when  the  transfer  is  to  a  creditor  of  the  vendor,  it  is  not 
necessary  that  the  vendee,  in  order  to  protect  himself  from  a 
claim  by  other  creditors,  should  show  any  new  consideration 
paid ;  that  in  such  case  the  debt  paid  or  secured  by  the  trans- 
fer, is  a  sufficient  consideration  to  constitute  him  a  bona  fide 
purchaser. 


612  CASES  IN  THE  SUPREME  CX)URT. 

The  People  v.  Miner. 

The  qnestion^  whether  the  assignment  of  the  contract  hj 
Benham  to  Oodman  was  made  with  intent  to  hinder,  delay 
or  defraud  the  creditors  of  Benham,  and  hence  void,  was  not 
considered  below,  and  hence  need  not  be  discussed  on  this 
appeal,  if,  indeed,  it  could  arise  in  the  case. 

Judgment  reversed  and  new  trial  ordered ;  costs  to  abide 
the  event. 

[St.  Lawbbhcb  Gbnbbal  Tbbx,  October  8, 1860.    Jatnet,  Soetkrans,  JPctUr 
and  JMke§,  Jostloei.] 


The  Peoplb,  ex  rel.  Adele  M.  Son,  vs.  William  Miner, 
register  of  the  city  and  county  of  New  Yort 

Upon  a  certificate,  executed  and  acknowledged  by  one  of  three  mortgagees, 
which  describee  him  as  "  acting  executor  of  the  estate  of  A.  C.  deceaaed," 
and  states  that  the  mortgage  therein  mentioned  has  been  paid,  and  oonaenta 
that  the  same  be  discharged  of  record,  the  register  is  not  bound  to  discharge 
a  mortgage  giren  to  the  person  executing  the  certificate  and  two  others,  as 
exocutors,  where  there  is  nothing  to  show  the  facts  in  respect  to  the  origin 
of  the  mortgage,  or  the  purpose  for  which  it  was  made,  or  the  pentons  in- 
terested therein,  or  for  what  purpose  it  was  received  or  held  by  the  mort- 
gagees, or  whether  for  their  own  benefit,  or  as  trustees  upon  an  express 
trust  created  by  the  will  of  their  testator,  or  for  any  other  purpose. 

And  the  register  cannot  be  compelled,  by  mandamus,  to  discharge  the  mort- 
gage upon  such  a  certificate. 

TO  an  alternative  mandamus  conunandiiur  him  to  satisfy  of 
record  the  mortgage,  hereinafter  Ztioned,  orTow 
cause  &c.,  the  register  of  New  York  made  return,  to  which 
the  relator  demurred.  By  the  papers  it  appeared  that  on 
the  28th  day  of  May,  1856,  there  was  recorded  in  the  regis- 
tor's  office,  a  mortgage  made  by  the  relator  to  ^^  David  P. 
Cargill,  Valentine  Cargill  and  Bobert  Prince,  executors  of  the 
last  will  and  testament  of  Abraham  Cargill  deceased,"  to  se- 
cure the  payment  of  four  thousand  dollars,  with  interest, 
being  part  of  the  purchase  money  for  the  premises  in  such 
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mortgage  described^  which  by  deed  executed  at  the  same  time 
-with  the  mortgage,  were  conveyed  by  the  mortgagees  to  the 
relator ;  that  the  relator  afterwards  presented  to  the  register 
a  certificate  that  said  mortgage  was  paid,  and  a  consent  that 
the  bame  be  discharged  of  record,  purporting  to  be  made  by 
"  Robert  Prince,  acting  executor  of  the  estate  of  Abraham 
Cargill  deceased,'^  and  subscribed  ^^Bobert  Prince,  executor 
of  the  estate  of  AVm  Cargill,  deceased,"  with  a  certificate 
of  the  acknowledgment  thereof,  and  requested  to  have  the 
same  filed  and  recorded,  and  said  mortgage  satisfied^of  record; 
which  request  the  register  refused,  and  the  court  was  now 
asked  to  compel  by  peremptory  mandamus  the  satisfaction  of 
said  mortgage. 

Harris  Wilson^  for  the  relator. 

B.  H.  Botonej  for  the  respondent. 

BoHNBT,  J.  To  obtain  the  writ  of  mandamus  tiie  appli- 
cant must  show  that  it  was  the  duty  of  the  person  against 
whom  the  writ  is  demanded  to  perform  the  act  required  of 
him,  that  he  has  been  requested  to  perform  such  act,  and  has 
refused  so  to  do.  In  this  case  a  request  and  reftisal  to  per- 
form are  shown ;  and  the  sole  question  is  as  to  the  duty  of 
the  register  in  the  premises.  The  statute  provides  that  a 
mortgage  shall  be  discharged  by  the  officer  having  the  custody 
of  the  record^  "whenever  there  shall  be  presented  to  him  a 
certificate,  signed  by  the  mortgagee,  his  personal  representa- 
tives or  assigns,  acknowledged  or  proved  and  certified,  &c." 
(3  i?.  8.  Sth  ed.  p.  57,  §  60.)  The  only  papers  before  the  register 
in  this  case,  upon  which  he  was  required  to  act,  were  the 
record  of  the  mortgage  and  the  certificate  of  satisfaction.  He 
had  no  right  or  authority  to  inquire  into,  or  take  cognizance 
of,  any  facts  not  appearing  from  those  two  papers.  It  is  un- 
doubtedly well  settled,  as  is  contended  by  the  counsel  for  the 
relator,  that  executors  are  considered  but  one  person  in  law^ 
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and  the  acts  of  one,  in  relation  to  the  personal  property  of 
the  testator,  are  deemed  the  acts  of  all ;  and  that  a  certificate 
of  satisfaction  made  by  one  of  several  executors  is  sufficient 
to  discharge  of  record  a  mortgage  made  to  their  testator. 
( Wheeler  v.  Wheeler y  9  Coweny  34.  Stuyvesant  v.  Hally  2 
Barh.  Ch.  B.  151.)  It  has  also  been  held  by  the  court  of 
last  resort  in  this  state,  that  one  of  two  executors  can  make 
a  valid  assigimient  of  a  mortgage  executed  to  them  as  execu- 
tors, to  secure  part  of  the  consideration  for  the  land  in  the 
mortgage  described,  which  land  was  of  the  testator,  and  was 
sold  by  said  executors  pursuant  to  the  provisions  of,  and  au- 
thority given  by,  the  wilL  (JBogert  v.  HerieUy  4  HtUy  492.) 
In  the  last  mentioned  case,  all  the  &cts  were,  in  due  form, 
presented,  by  pleadings  and  proofs,  to  the  court,  which  was 
thereupon  required  to  determine  a  question  of  right  between 
the  parties  then  before  it ;  and  if,  upon  all  the  facts  recited 
in  this  alternative  mandamus,  duly  presented  and  proved,  it 
was  to  be  determined  by  the  court  as  between  parties  properly 
before  it,  whether  or  not  the  executor,  who  signed  and  ac- 
knowledged the  certificate  of  satisfitction  now  in  question, 
had  power  to  receive  payment  of  and  discharge  this  mortgage 
made  to  him  and  his  co-executors,  the  last  mentioned  case 
would  be  authority  for  an  affimative  decision. 

But  such  is  not  the  aspect  of  the  case  now  before  me.  The 
relator  made  the  mortgage  in  question,  and  is  interested  in 
procuring  it  to  be  discharged.  The  respondent  is  a  public 
officer,  bound  to  perform  the  duty  imposed  on  him  by  law, 
and,  it  is  to  be  presumed,  willing  to  perform  it  properly. 
Upon  a  certificate  purporting  to  have  been  executed  and  ac- 
knowledged by  one  of  three  mortgagees,  described  as  execu- 
tors, he  is  requested  to  discharge  a  mortgage  made  to  them. 
Neither  the  record  of  the  mortgage  nor  the  certificate  shows 
for  what  purpose  the  mortgagees  received  or  held  the  mort- 
gage ;  whether  for  their  own  benefit,  or  as  trustees  upon  an 
express  trust  created  by  the  will  of  the  testator,  or  for  any  other 
purpose*    From  the  record  it  appears,  that  the  mortgage  was 
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made  to  secure  part  of  the  purchase  money  for  the  premises 
therein  described,  then  conveyed  by  the  mortgagees  to  the 
relator ;  but  of  any  other  facts  in  relation  to  the  origin  of  the 
mortgage,  or  the  purpose  for  which  it  was  made,  or  the  per- 
sons interested  therein,  the  respondent,  as  a  public  o£Bcer, 
had  and  could  have  no  information  upon  which  in  discharg- 
ing his  duty  as  such  officer  he  could  act.  He  is  presumed  to 
have  known,  as  matter  of  law,  that  if  the  mortgage  was  part 
of  the  personal  property  belonging  to  the  estate  of  the  testa- 
tor, held  by  the  mortgagees  as  executors  only,  then  one  of 
said  mortgagees  had  power  to  discharge  it  of  record ;  butif 
the  words  '^executors  &c"  following  the  names  of  the  mort- 
gagees in  the  mortgage  were  only  words  of  description,  and 
said  mortgagees  owned  and  held  said  mortgage  as  tenants  in 
conmion  of  a  chattel  for  their  own  personal  benefit ;  or  if 
they  held  the  same  upon  an  express  trust  to  be  executed  by 
the  three,  in  either  of  such  cases  the  certificate  of  one  would 
not  authorize  the  satisfaction  of  the  mortgage  upon  the  rec- 
ord. Without  the  authority  of  any  judicial  decision  of  the 
question  by  any  court,  this,  as  is  shown  by  the  return  to  the 
alternative  mandamus,  has  been  the  construction  given  to  the 
law,  and  the  practice,  in  the  register's  office  in  this  city  for  the 
last  thirty  years.  In  the  recent  case  of  Peck  v.  Mdllama, 
(6  Selden,  [10  N.  T.  jSep.]  509,)  it  was  held  that  a  mortgage 
made  to  "  T.  B.  acting  eocecutor  of  the  estate  of  T.  T.  rfe- 
ceasedy*  was  prima  facie  the  private  property  of  T.  B.  in  his 
own  right,  and  the  words  "acting  executor,  &o"  were  only 
words  of  description. 

In  my  opinion  the  register  properly  refused  to  satisfy  the 
mortgage  in  question,  upon  the  certificate,  which  was  present- 
ed to  him,  and  is  entitled  to  judgment  on  the  demurrer  to 
his  return  to  this  alternative  mandamus.  The  question  is 
important,  and  will,  I  presume,  be  carried  to  the  general 
term,  for  further  consideration. 

[Nbw  Tobk  Spbcxal  Tbbm,  October  27,  1860.    Bonney^  Jnstioe.] 
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There  are  two  modes  in  which  a  pereon  may  become  a  stockholder  in  a  nil 
road  company,  incorporated  mider  the  general  rail  road  act,  viz :  by  sub- 
scribing the  articles  of  association  and  becoming  a  member  of  the  corpors- 
tion,  as  provided  in  sections  1  and  2,  of  the  statute ;  or  by  subscribing  to 
the  capital  stock,  in  the  book  opened  by  the  directors,  after  the  ooiporatioa 
is  in  existence. 

No  one  who  has  only  signed  articles  of  association  before  the  corporation  csme 
into  being,  is  a  corporator,  or  a  member  of  the  corporation,  unless  the  arti- 
cles so  signed  by  him  have  been  ffled  in  the  office  of  the  secretary  of  state, 
as  required  by  the  statute. 

Where  duplicate  sets  of  articles  are  used  for  the  puijKMe  of  obtaining  subscrip- 
tions, and  one  set,  signed  by  several  persons,  and  accompanied  by  the  proper 
affidavit,  is  filed  in  the  office  of  the  secretary  of  state,  while  the  other  set, 
subscribed  by  different  individuals,  is  not  so  filed,  the  subscribers  to  the 
latter  paper  do  not  become  members  of  the  corporation,  and  are  not  liaUe 
upon  their  subscriptions. 

APPEAL  from  a  judgment  entered  upon  a  trial  by  the 
court.  Articles  of  association,  pursuant  to  the  general 
rail  road  act  of  1850,  were  prepared,  dated  July  11th,  1851, 
and  signed  by  some  250  persons,  promising  to  take  an  amount 
of  jstock  which  was  sufficient,  according  to  the  statute.  A 
proper  affidavit  was  annexed  to  the  articles,  taken  March  8th, 
1852,  and  those  articles  were  filed  in  the  office  of  the  seoe- 
tary  of  state,  on  the  12th  of  March,  1852,  and  the  plaintifb 
became  duly  incorporated.  Articles  exactly  like  those^  filed 
were  also  used  for  the  purpose  of  obtaining  subscriptionB,  &c., 
and  the  defendant  became  a  subscriber  to  one  of  these  articles, 
for  two  shares,  some  time  prior  to  the  making  of  the  affidavit 
to  the  articles  which  were  filed. 

The  articles  subscribed  by  the  defendant,  and  some  other 
persons,  were  never  filed  in  the  office  of  the  secretary  of  state. 
The  action  was*  brought  to  recover  the  amount  of  the  defend- 
ant's subscription.  The  court  directed  judgment  for  the  de- 
fiondant,  and  the  plaintiff  appealed  to  the  general  term. 
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HazeUine  dk  Clark j  for  the  plaintiff/  cited  the  ChnercU  Bail 
Boad  Act,  §§  1,  2,  3,  4  and  5;  16  N.  Y.  B.  451,  457;  7 
Earl.  167 ;  2  HiU,  153 ;  1  Kern.  102 ;  20  Barb.  155 ;  21 
id.  454,  541. 

Gook  &  LocJewoodf  for  the  defendant,  cited  the  Statuiey 
and  18  Barb.  297. 

jSy  the  CourZy  Marvin,  P.  J.  The  case  presents  a  single 
question.  The  projectors  of  a  rail  road  prepared  articles  of 
association  in  due  form,  in  which  thirteen  directors  were  named, 
and  as  a  matter  of  convenience,  duplicated  those  articles  for 
the  purpose  of  obtaining  subscribers.  To  one  set  of  these 
articles,  a  sufficient  number  of  subscribers,  and  a  sufficient 
amount  of  stock  were  obtained,  to  justify  the  maMng  of  the 
affidavit  required  by  the  general  raU  road  act,  and  such  affi- 
davit was  made,  and  the  articles  and  affidavit  w^e  filed,  «nd 
the  plaintiff  became  duly  incorporated.  The  defendant  and 
some  others  subscribed  a  set  of  the  articles,  which  were  not 
filed  in  the  office  of  the  secretary  of  state,  and  to  which  no 
affidavit  was  annexed,  prior  to  the  making  of  the  affida* 
vit  and  filing  the  articles.  Thus,  the  precise  difference  be- 
tween this  case  and  Lahe  Ontario  &c.  Bail  Boad  Co.  v. 
Mason,  (16  N.  Y.  Bep.  451,)  is,  that  in  the  latter  case,  all 
the  duplicate  articles  were  attached  together,  and  with  the 
affidavit  appended,  were  filed  in  the  office  of  the  secretary  of 
state,  &c.  In  this  case,  the  articles  subscribed  by  the  de- 
fendant were  never  filed ;  and  this  is  the  distinction  taken  by 
the  defendant's  counsel,  who  cited  Troy  and  Boston  Bail 
Boad  Co.  V.  Tibbits,  (18  Barb.  298,)  and  it  is  supposed  to 
be  controlling  in  this  case.  In  that  case,  the  action  was  not 
founded  upon  a  subscription  to  articles  of  ^sociation,  but 
upon  a  preliminary  paper,  contemplating  the  formation  of  a 
rail  road  company  and  the  election  of  directors,  and  contain- 
ing divers  conditions  or  special  provisions.  Some  six  months 
thereafter,  articles  of  association  were  prepared,  and  the  de- 
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fendanty  with  others,  Bubscribed  them,  agreeing  to  take  an 
amount  of  stock,  much  less  than  the  amount  specified  in  the 
paper  upon  which  the  action  was  brought.  I  have  no  doubt 
of  the  correctness  of  the  decision  in  that  case,  that  the  de- 
fendant was  not  liable,  and  for  the  reasons  assigned  by  Justice 
Wright,  in  his  opinion,  (p.  306  et  seq.)  The  learned  justice, 
however,  regarded  it  as  important,  if  not  necessary,  to  exam* 
ine  the  provisions  of  the  general  rail  road  act,  (1848,)  touch- 
ing the  oi^nization  of  cot*porations  under  it.  The  plaintiff 
in  that  case  was  organized  under  that  act.  In  1850,  the 
legislature  enacted  what  is  now  the  general  rail  road  act,  and 
the  plaintiff  in  the  present  action  was  organized  under  il 
There  is,  perhaps,  no  differraice  in  the  two  acts,  touching  the 
precise  question  presented  in  this  case,  though  the  modes  of 
proceeding  are  somewhat  different^ 

By  the  act  of  1850,  persons  not  less  than  twenty**five  in 
niunber,  may  form  the  company,  and  for  such  purposes  may 
make  and  sign  articles  of  association,  in  which  shaU  be  stated 
the  name  of  the  company,  &c.  and  the  names,  &c.  of  thirteen 
directors.  Each  subscriber  to  such  articles  is  to  subscribe  his 
name,  place  of  business,  and  the  number  of  shares  of  stock 
he  agrees  to  take  in  said  company.  The  articles  of  associa- 
tion may  be  filed,  upon  complying  with  certain  provisions 
of  the  act,  in  the  office  of  the  secretary  of  state,  &c.  '^  and 
^  thereupon,  the  persons  who  have  so  subscribed  such  articles 
of  association,  and  all  persons  who  shall  become  stockholders 
in  such  company,  shall  be  a  corporation,"  &c.  It  is  declared 
that  '^  such  articles  of  association  shall  not  be  filed  and  re- 
corded  in  the  office  of  the  secretary  of  state,  until  at  least 
$1000  of  stock  for  every  mile  of  raQ  road  proposed  to  be  made, 
is  subscribed  thereto,  and  ten  per  cent  paid  thereon  in  good 
faith,"  &c. ;  nor  until  there  is  inclosed  or  annexed  thereto  an 
affidavit  of  certain  facts.     (Seas.  L.  1850,  211,  §§  1,  2.) 

Section  4  authorizes  the  directors,  when  the  articles,  &c  are 
filed,  to  open  books  of  subscription  for  further  stock,  in  case 
the  whole  capital  stock  has  not  been  subscribed.    The  de-> 
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fendant  was  not  a  subscriber  for  stock  upon  any  book  of  sub* 
scription  opened  after  the  corporation  came  into  being.  If 
he  is  liable  at  all^  he  is  so,  as  one  of  the  persons  acting  in  the- 
formation  of  the  company.  He  subscribed  one  set  of  the  arti*^ 
cl^  of  association,  but  these  articles  were  never  filed  ;  others, 
precisely  similar,  were  filed  with  the  required  affidavit  an- 
nexed.   Did  the  defendant  become  a  corporator  P 

The  persons  who  are  authorized  to  form  the  company  are 
authorized  to  make  and  sign  articles  of  association,  and  then, 
upon  complying  with  the  provisions  of  the  second  section, 
'^such  articles  of  association  may  be  filed  in  the  office  of  the 
secretary  of  state,  who  shall  indorse  them  on  the  day  they  are 
filed,  and  record  the  same  in  a  book,  to  be  provided  by  him 
for  that  purpose ;  and  thereupon  the  persons  who  have  so 
subscribed  such  articles  of  association,  and  all  persons  who 
shall  become  stockholders  in  such  company,  shall  be  a  corpo- 
ration by  the  name  specified  in  such  articles  of  association,'' 
&c.  Let  us  now  read  the  second  section.  ^-  Such  articles  of 
association  shall  not  be  filed,  &c.,  until  at  least  ^1000  of 
stock  for  every  mile  of  road  proposed  to  be  made,  is  atibscribed 
thereto f  &c.,  nor  Tintil  there  is  indorsed  thereon  or  annexed 
thereto,  an  affidavit  of  certain  facts.  It  is  quite  clear  that 
there  must  be  $1000  of  stock  per  mile,  subscribed  to  the  ar- 
ticles of  association  filed ;  and  it  is  also  entirely  clear  that 
those  persons  who  have  subscribed  stock  to  the  articles  filed, 
become  corporators  and  form  a  corporation.  Are  those  who 
have  signed  articles  of  association  not  filed,  and  before  any 
are  filed,  and  which  are  copies  or  duplicates  of  those  filed, 
excluded  as  members  of  the  corporation  ?  or,  in  other  words, 
are  they  liable  to  the  corporation  upon  such  subscription  ? 
I  propose  to  examine  the  cases  cited  by  the  plaintiff's  counsel, 
before  I  express  an  opinion  upon  the  question  presented.  In 
Stanton  J  president  of  the  Albany  Exchange  Banky  v.  Wilson^ 
(2  Hilly  153,)  the  defendant  subscribed  stock  to  the  original 
articles  of  association,  which  were  used  in  organizing  the 
banking  association,  in  the  manner  provided  by  the  statute. 
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The  action  was  upon  the  subscriptioii,  and  in  the  name  of 
Btanton  as  president,  and  the  question  decided  was  that  the 
action  could  be  maintained  in  the  name  of  the  president. 
The  court  refer  to  §§  15,  16  and  21,  of  the  act  authori&ng 
the  business  of  banking.     (Laws  1838,  ch.  260.) 

In  the  Hamilton  and  Deansville  Plank  Road  Co,  t.  JStce, 
(7  Barb.  159,)  the  action  was  upon  a  subscription  to  the  cap- 
ital stock,  made  in  one  of  several  books  opened  and  used  for 
that  purpose.  Articles  of  association  were  subsequently 
adopted  and  subscribed  by  a  large  number  of  those  who  had 
subscribed  on  the  books,  but  not  by  the  defendant.  The 
company  was  duly  organized,  and  the  defendant  was  pat 
down  upon  the  books  as  a  stockholder,  and  a  certificate  of 
stock  was  delivered  to  him  and  he  accepted  it.  The  provis- 
ions of  the  general  plank  road  act,  {Seas.  L,  1847,  216,)  are 
very  similar  to  the  provisions  of  the  general  rail  road  act  of 
1848,  which  Justice  Wright  had  under  consideration  in  tiie 
case  in  18  Barbour. 

The  statute  authorizes  the  opening  of  books  for  subscrip- 
tion to  the  stock,  and  when  a  sufficient  amount  is  subscribed, 
the  subscribers  may  elect  directors,  ''and  thereupon  they  shall 
severally  subscribe  articles  of  association,  in  which,''  &c. 
''  The  articles  of  association  may,  on  complying  with  the  pro- 
visions of  the  next  section,  be  filed  in  the  office  of  the  secre- 
tary of  state ;  and  thereupon,  the  persons  who  have  so  sub- 
scribed, and  all  persons  who  shall,  from  time  to  time,  become 
stockholders  in  such  company,  shall  be  a  body  corporate,''  &c. 
Numerous  questions  were  raised  in  the  case,  and  considered 
in  the  opinion  of  Gridley,  justice,  having  relation  to  the  form 
of  the  promise,  the  consideration  for  it,  and  the  non-existenoe 
of  the  corporation  at  the  time  it  was  made.  Upon  the  ques- 
tion which  it  is  supposed  is  like  the  one  we  are  considering, 
he  says :  ''A  subscription  to  any  legal  and  valid  instrument 
by  which  a  party  engages  to  become  a  member  of  the  com- 
pany when  organized,  and  to  pay  a  given  sum  which  is  to  be 
a  part  of  the  capital  stock,  followed  up  by  an  acceptance  of  a 
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certificate  for  stock,  will  make  *8uch  subscriber  a  member  of 
the  corporation.  The  acceptance  of  the  stock  certificate  is  a 
waiver  of  any  informaUty  that  may  have  intervened,  short  of 
an  absolute  defect  of  jurisdiction.'^ 

Justice  Wright,  in  Troy  and  Boston  Bail  Boad  Co,  v. 
TibbitSy  (18  Barb.  308,)  refers  to  this  case,  and  distinguishes 
it  by  the  remark,  that  a  controlling  feature  of  the  decision  was 
that  the  defendant,  though  subscribing  before,  after  the  or- 
ganization of  the  company,  had  received  from  the  plaintiffs 
and  accepted  a  certificate  of  stock.  The  question  we  are  con* 
sidering  was  not  involved  in  Scktnectady  and  Saratoga  Bail 
Boad  Co.  V.  ThatcheTy  (1  Kern.  102.)  In  that  case  the  de- 
fendant was  a  subscriber  to  the  articles  of  association  filed  in 
the  office  of  the  secretary  of  state.  In  Eastern  Plank  Boctd 
Co.  V.  VattgAan,  (20  Barb.  157,)  the  form  of  the  promise  was 
to  Boyd  and  Wood,  and  Boyd  and  Wood  were  authorized 
^^to  transfer  the  subscription  to  a  company  hereafter  to  be 
fomed  for  the  purpose  of  building  said  road."  Boyd  and 
Wood  transfarred  the  subscription  of  the  defendant  and  others 
to  the  plainti£  The  judge,  in  his  opinion,  says  that,  as  he 
understands  the  proof,  the  original  subscription  of  the  de- 
fendant was  delivered  to  the  plaintiffs,  and  the  defendant's 
name  subscribed  to  the  books  by  Boyd  and  Wood,  and  adds : 
^^  If  Boyd  and  Wood  were  the  lawfully  appointed  agents  ,of 
the  defendant  for  the  latter  purpose,  and  the  subscription 
would  seem  to  confer  that  power,  then  such  subscription  in 
the  books  of  the  company  is  binding  and  obligatory  upon  the 
defendant,  and  he  is  a  stockholder  of  the  corporation  to  all 
intents  and  purposes,  and  is  as  much  bound  as  though  he 
had  signed  the  articles  of  association  with  his  own  hand.'' 

It  is  true  the  learned  justice  proceeds  to  discuss  the  case 
on  other  grounds,  and  expressed  the  opinion  that  the  defend- 
ant was  liable  upon  the  contract  or  subscription  made  by  him 
upon  its  simple  transfer  to  the  plaintiff.  *  The  principal  ques- 
tion considered  related  to  consideration.  I  may  refer  to  that 
case  hereafter. 
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The  next  case  cited  by  the  counsel  is  The  Poughkeepste 
and  Salt  Point  Plank  Bead  Co.  v.  Gri^n,  (21  Barb.  454.) 
In  that  case  the  defendant  signed  the  agreement  to  take  and 
pay  for  stock,  before  the  organization  of  the  company,  bat 
did  not  sign  the  articles  of  association.  He  was  held  Uable; 
the  opinion  of  the  court  being  by  S.  B.  Strong,  J.  and 
Brown,  J.  dissenting. 

The  question  under  consideration  was  not  included  in  the 
Ogdeneburgh  dc.  Bail  Boad  Co.  v.  Frost  &  Spriggs,  (21 
Barb.  541.)  Nor  in  The  BenaseUier  dk  Washington  Plank 
Boad  Co.  V.  Bartofiy  reported  in  a  note,  16  N.  Y.  Bep,  457. 
In  that  case  the  defendant  subscribed  to  thd  articles  of  asso- 
ciation which  were  filed,  and  thus  used  in  creating  the 
corporation. 

I  have  thus  noticed  all  the  cases  cited  by  counsel;  and  it 
must  be  confessed  that  they  aid  us  very  little  in  coming  to  a 
conclusion  upon  the  question  presented.  Most  of  these  cases 
arose  under  the  plank  road  act,  and  the  case  in  18  Barb,  in 
which  Justice  Wright  gaye  construction  to  the  general  rail- 
road act  of  1848,  arose  imder  that  statute.  The  general  plans 
for  forming  corporations  under  the  plank  road  act  of  1847 
and  the  rail  road  act  of  1848,  are  very  similar.  They  seem 
to  contemplate  subscriptions  to  stock  and  the  election  of  di- 
rectors previous  to  subscribing  articles  of  association,  which 
are  to  contain  the  names  of  the  directors.  In  the  plank  road 
act,  the  subscribers  may  elect  directors,  ^^and  thereupon  they 
shall  severally  subscribe  articles  of  association.''  These  articles 
may  be  filed  in  the  office  of  the  secretary  of  state,  ^^and 
thereupon,  the  persons  who  have  so  subscribed,  and  all  per- 
sons who  shall  from  time  to  time  become  stockholders  in  such 
company,  shaU  be  a  body  corporate,"  &c.  By  the  general 
rail  road  act  of  1848, 'when  a  specified  amount  of  stock  is 
subscribed  &c.  the  subscribers  may  elect  directors,  "and 
thereupon  they  shall  severally  subscribe  articles  of  associ-o 
ation."  These  articles  may  be  filed  in,  &c.  "and  thereupon 
the  persons  who  have  so  subscribed,  and  all  persons  who 
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shall  from  time  to  time  become  stockholders  in  such  company, 
shall  be  a  body  corporate/'  &c.  Justice  Wright,  in  Tibbits' 
casCy  was  of  the  opinion  that  no  one  could  become  a  corpo* 
rator  and  stockholder  in  a  rail  road  company  unless  he  sub- 
scribed the  articles  of  association,  or  subscribed  for  stock 
after  the  company  was  incorporated;  and  the  corporation 
could  only  require  payment  from  a  stockholder.  This  case 
was  decided  in  1854.  It  is  evident  from  the  opinion  of 
Justice  James  in  UaMem  Plank  Road  Co,  ▼.  Vaughany  (20 
Barb,  155,)  decided  in  1655,  that  he  did  not  regard  it  as 
necessary  that  the  articles  of  association  should  be  signed  by 
the  defendant,  but  that  he  might  be  liable  upon  a  promise  to 
take  and  pay  for  stock,  made  before  the  corporation  came 
into  being,  provided  it  rested  upon  a  good  consideration.  He 
takes  no  notice  of  Justice  Wright's  exposition  of  the  statute, 
though  he  refers  to  the  opinion  for  another  purpose.  In 
Griffin's  casty  (supray  21  Barb,  454,)  decided  in  1856,  it  was 
expressly  decided  that  an  agreement  to  take  and  pay  for 
stock  in  a  plank  road  company,  executed  prior  to  the  organi* 
siation  of  the  company,  was  operative  and  binding,  although 
the  subscriber  never  signed  the  articles  of  association.  Justice 
Strong  refers  to  Tibbits  casty  and  disapproves  of  the  posi- 
tion that  a  subscription  preliminary  to  the  articles  of  associ- 
ation is  not  essentinl,  and  expresses  the  opinion  that  under 
the  plank  road  act  such  preliminary  subscription  is  a  neces- 
sary and  indispensable  part  of  the  machinery  for  the  con- 
struction of  the  corporation;  that  it  is  something  substantial, 
and  upon  the  adoption  of  subsequent  measures  becomes  a 
legal  entity.  He  answers  the  objection  of  a  want  of  con- 
sideration, that  those  who  subscribe  the  preliminary  paper 
acquire  certain  rights;  they  elect  the  directors,  and  have  the 
privily,  which  cannot  be  denied  them,  to  form  and  sub- 
scribe the  articles  of  association  and  thus  form  the  company. 
He  does  not  specially  notice  the  language  of  the  statute,  that 
^^the  persons  who  have  so  subscribed  (that  is  the  articles)  and 
all  persons  who  shall  from  time  to  time  become  stockholders 
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in  such  company^  shall  be  a  body  corporate/'    If,  however, 
the  case  was  properly  decided,  it  is  an  authority  for  holding 
the  defendant  liable  in  this  case,  as  will  in  a  moment  be  seen. 
Let  us  first  turn  to  the  general  rail  road  act  of  1850,  under 
which  the  present  case  arises.    By  this  act  the  preliminaiy 
subscription  is  dispensed  with,  and  the  persons  forming  the 
company  make  and  sign  articles  of  association  in  which  shall 
be  stated  the  name  of  the  company,  the  names  of  thirterai 
directors,  the  amount  of  stock,  not  less  than  $10,000  a  mile, 
and  m^y  other  things.    And  on  complying  with  ihe  pnv' 
visions  of  the  second  section,  such  articles  of  association  may 
be  filed  in  the  office  of  the  secretary  of  state,  ^'and  there- 
upon the  persons  who  have  so  subscribed  such  articles  of  as- 
sociation, and  all  persons  who  shall  become  stockholders  in 
such  company,  ^aU.  be  a  corporation,"  &c.   The  second  sectLon 
prohibits  the  filing  of  such  articles  until  at  least  $1000  of 
stock  for  every  mile  of  rail  road  proposed  to  be  made  is  sab- 
scribed  thereto,  &c.    In  the  present  case  Owen,  the  defend- 
ant, actually  signed  the  articles  of  association,  in  which  the 
m^iZZ^:,^    The  cop,  ««iu. dg^d tr 
him  were  not  filed.    Articles  exactly  in  all  respects  like  those 
subscribed  by  the  defendant  and  upon  which  a  sufficient 
amount  of  capital  had  been  subscribed,  and  a  sufficient 
amount  of  per  centage  had  been  paid,  to  meet  the  require- 
ments of  the  statute,  were  taken  and  duly  verified  and  filed, 
and  thus  the  corporation  came  into  being.    I  repeat,  if  Ortf" 
Jin's  case  was  properly  decided,  I  do  not  see  why  the  defend- 
ant in  this  case  is  not  liable.     But  my  difficulty  consists  in 
making  the  defendant  a  corporator  under  the  statute ;  and 
the  learned  justice,  in  Qriffin's  case,  does  not  meet  this  dif- 
ficulty.   As  I  understand  the  statute,  only  those  who  have 
subscribed  the  articles  of  association  that  are  filed  become 
corporators  and  constitute  the  corporation,  and  those  who 
subsequently  subscribe  stock  in  the  books  opened  by  the  di- 
rectors for  that  purpose.    The  statute  speaks  of  such  artides 
of  association,  that  is,  the  articles  that  have  been  filed,  and 
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of  the  persons  who  subscribed  them  being  a  corporation. 
The  case  of  Mason^  (16  N,  Y.  Rep.  451,)  does  not  helpns  a 
particle,  for  in  that  case  the  articles  subscribed  bj  the  defend- 
ant were  filed,  and  the  defendant  was  clearly  a  corporator. 
Justice  Wright,  in  Tibbits'  casBy  takes  notice  that  it  is  the 
stockholders  from  whom  the  directors  are  authorized  "to  re- 
quire payment,  and  cites  §  9  of  the  act  of  1848.  I  see  that 
by  §  7  of  the  act  of  1850,  the  directors  may  require  the  sub- 
scribers to  the  capital  stock  to  pay  the  amount  subscribed. 
But  I  do  not  think  this  change  in  the  language  is  sufficient 
to  affect  the  question.  The  defendant  was  not  a  subscriber 
for  stock  after  the  company  organized.  He  proposed  to  be 
one  of  ihe  corporators,  an  original  member  of  the  corporation, 
and  unless  he  became  such  he  is  not,  in  my  opinion,  liable. 
He  is  not  Uable  upon  any  common  law  notion  of  contract. 
*  If  liable  at  all,  his  liability  must  be  found  in  the  statute. 
At  the  time  he  entered  into  the  engagement  no  corporation 
existed.  There  is  a  class  of  cases  where  an  individual  enters 
into  a  contract  with  an  existing  corporation  or  with  individ- 
uals, and  in  such  cases  the  contract  may  be  governed  by  com- 
mon law  principles.  Such  was  the  case  of  The  Trustees  of 
Hamilton  College  v.  Stewart^  (1  Gomst.  582.)  But  in  the 
class  of  cases  arising  under  special  statutes,  which  create  the 
liability,  the  case  must  be  brought  within  the  statute ;  and 
when  it  is,  the  common  law  principles  touching  considera-' 
tion  and  parties  to  the  contract  at  the  time  it  was  made, 
have  little  to  do  with  the  case.  The  liability  is  a  statutory 
liability.  As  I  understand  the  statute,  in  the  present  case, 
there  are  two  modes  in  which  a  subscriber  to  stock  may  be- 
come a  member  of  the  corporation  or  a  stockholder.  One 
mode  is  by  subscribing  the  articles  of  association  and  becom- 
ing a  member  of  the  corporation,  as  provided  in  sections  1 
and  2 ;  and  the  other  is  by  subscribing  to  the  capital  stock  in 
the  book  opened  by  the  directors,  after  the  corporation  is  in 
existence.  Now  if  the  defendant  did  not  become  a  member 
of  the  corporation — if  he  was  not  one  of  the  original  corpora- 
VoL.  XXXII.  40 
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tors — he  is  not^  in  my  opinion,  liable.  And  I  am  of  the  opin- 
ion that  no  one  who  has  only  signed  articles  of  association 
before  the  corporation  came  into  being,  is  a  corporator  or  a 
member  of  the  corporation,  unless  the  articles  so  subscribed 
by  him  have  been  filed  as  required  by  the  statute.  By  omit- 
ting to  file  the  articles  subscribed  by  the  defendant,  the  cor- 
porators have  rejected  him  as  a  proposed  member  of  die 
corporation,  and  have  no  claims  upon  him. 

It  is  not  necessary  to  inquire  whether,  had  he  complained, 
he  had  rights  which  would  have  been  protected.  The  judg- 
ment must  be  affirmed. 

[Ebib  Gbvual   Tssv,  NoTemlMr  12,  1880.    Miurvin^  Knot  and  Qnmt 
Jiutioet.] 


Huntley,  receiyer  &c.,  vs.  Msbbill. 

A  policy  of  iDSoranoe  agalDBt  fire,  issned  by  a  mntaal  insuranoe  compaQy,  ii 
not  Toid  becaoao  it  is,  by  its  termSi  to  extend  beyond  the  time  limited  hy 
the  charter  of  the  company,  for  its  corporate  existence. 

An  insurance  made  by  a  mutnal  insurance  company  created  by  the  lawi  of 
this  state,  upon  property  situated  in  the  state  of  Pennsylvania,  when  the 
contract  is  made  by  the  company  itself,  at  its  office  here,  is  not  Toid  as  be- 
ing in  violation  of  the  laWti  of  Pennsylvania. 

A  mutual  insurance  company  may  efbct  insurances  upon  property  in  Faon- 
sylvania,  without  the  intervention  of  an  agent  located  there,  provided  the 
contract  be  made  by  the  compapy  itself,  at  its  office  here.  And  in  such  a 
case  the  proviso  in  the  statute  of  Pennsylvania,  passed  in  1849,  requiring 
every  agent  of  a  foreign  insurance  Company  to  file  in  the  offioe  of  the 
tary  of  state  a  duplicate  copy  of  hia  appointment,  has  no  appUcati^m. 
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OTION  for  a  new  trial  upon  ei^ceptioos  first  beard  at  a 
general  term. 


D.  H.  Bails,  for  the  plaintiff, 
A.  0.  Bice,  for  the  defendant. 
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By  the  Court^  Mabvin,  F.  J.  The  action  was  upon  a 
premium  note,  made  by  the  defendant  to  the  Cattaraugus 
County  Mutual  Insurance  Company,  of  which  company  the 
plaintiff  had  been  duly  appointed  receiver.  The  property  in- 
sured  was  in  Bradford,  McKean  co.  Penn.,  and  the  defendant 
resided  there,  and  all  the  negotiations  touching  the  insurance 
and  note  were  had  at  Bradford,  by  the  defendant,  with  one 
McKay,  who  was  authorized  by  the  company  to  make  sur- 
veys and  receive  applications  for  insurance.  McKay  had  no 
power  to  ratify  or  approve  applications,  or  issue  policies,  or 
make  contracts  of  insurance.  He  was  furnished  by  the  com- 
pany with  blank  applications  and  premium  notes,  and  the 
defendant  employed  him  to  make  the  survey  and  fill  up  the 
application,  and  to  transmit  them  and  the  note  to  the  office 
of  the  company  at  EUicottville,  in  this  state.  They  were  so 
transmitted,  and  the  company  approved  the  application  and 
sent  the  policy,  by  mail,  to  the  defendant  The  defendant 
put  in  evidence  the  charter  of  the  company,  and  also  a  stat- 
ute of  Pennsylvania,  passed  in  1810,  declaring  that  ^^  no  body 
politic  or  corporate  of  any  foreign  state,  kingdom  or  country, 
&c.,  by  themselves  or  any  agent  or  agents  of  such  company 
&c.  shall  be  insurers  in  any  case  within  this  state  against  loiA 
at  sea,  or  against  loss  by  fire,  upon  any  property  within  the 
same ;  and  all  contracts  and  policies  entered  into  by  any  such 
company  &c.  shall  be  null  and  void.''  The  defendant  also 
proved  an  act  of  the  legislature  of  Pennsylvania,  passed  in 
1849,  enacting  that  "any  mutual  fire  insurance  company 
chartered  within  any  of  the  adjoining  states,  for  the  purpose 
of  insuring  detached  buildings  and  their  contents,  whose  cap- 
ital  &c.  can  and  may  have  an  agency  or  agencies,  and  can 
and  may  become  insurers  in  any  case  whatever,  (except  within 
certain  specified  limits,)  legitimately  appertaining  to  their 
business,  and  not  contrary  to  the  laws  of  this  conmionwealth. 
Provided,  that  every  agent  of  such  association  or  company 
shall  file  in  the  office  of  the  secretary  of  this  commonwealth 
a  duplicate  copy  of  his  appointment,  under  the  common  or 
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corporate  seal  of  such  company/'  McKay  had  ncTer  filed 
any  duplicate  copy  of  any  appointment  as  agent. 

The  defendant's  counsel  requested  the  court  to  direct  a 
verdict  for  the  defendant.  Befasal  and  exception.  He  then 
made,  and  now  makes^  the  points ;  1st.  That  the  policy  was 
void  because  it  was  to  extend  beyond  the  time  limited  by  Hie 
charter  of  the  company,  for  its  corporate  existence.  Also, 
2d.  That  the  contract  was  void  as  being  in  violation  of  the 
laws  of  Pennsylvania. 

The  counsel  also  requested  the  court  to  charge,  that  the 
plaintiff  was  entitled  to  recover  only  the  amount  of  the  as- 
sessment made  upon  the  note.  Befusal  and  exception.  The 
court  directed  a  verdict  for  the  plaintiff,  and  the  defendant 
excepted. 

The  first  question  made  was  decided  in  this  district,  in 
Hunileyj  receiver^  v,  Beecher,  (30  Barb,  580,)  against  the 
position  of  this  defendant. 

I  am  inclined  to  think  that  Hyde  v.  Goodnow,  (3  Camst. 
266,)  disposes  of  the  second  question.  In  this  case,  as  in 
that,  the  contract  was  made  at  the  ofiSce  of  the  company  in 
this  state.  Jn  that  case  the  statute  declared  '^  no  policy  of 
insurance  of  any  description,  or  for  any  purpose,  shall  be 
signed,  issued  or  delivered  in  this  state,  nor  on  any  property 
of  any  kind  situated  in  this  state,  by  any  association,  com- 
pany or  corporation  not  chartered  by  the  laws  of  this  state, 
except  &Q.j'  and  the  statute  made  null  and  void  all  policies 
&c.  made  contrary  to  its  provisions.  The  case  was  not  within 
the  exception  contained  in  the  statute.  The  plaintiff  was 
permitted  to  recover,  as  the  contract  was  made  in  this  state. 

But  I  think  there  is  a  conclusive  answer  in  the  pres^dt 
case.  The  act  of  1849  enables  mutual  fire  insurance  compa- 
nies of  adjoining  states  to  have  an  agency  or  agencies  in  Penn- 
sylvania, and  to  ^^  become  insurers  in  any  case  whatsoever," 
(except  within  certain  places,)  legitimately  appertaining  to 
their  business,  and  not  contrary  to  the  laws  of  the  common* 
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wealth.  Then  follows  ihe  provision  requiring  the  agent  to 
file  a  duplicate  copy  of  his  appointment. 

In  the  present  case  the  company  had  not  appointed  any 
agent  to  make  insurance.  It  had  no  agency.  The  company 
made  the  contract  itself,  at  its  own  ofBce,  and  the  statute 
authorized  the  company  to  become  an  insurer.  The  proviso 
has  no  application,  unless  the  company  establishes  an  agency. 
It  may  transact  its  own  business,  without  any  agent,  and  its 
contracts  will  be  valid,  being  authorized  by  the  act ;  thug 
removing  the  disabiUty  created  by  the  act  of  1810,  in  the 
case  of  mutual  insurance  companies. 

The  remaining  question  raised  by  the  defendant's  counsel 
is  overruled  by  the  terms  of  the  statute  under  which  the  com- 
pany was  organized.  If  a  member  neglects  so  to  pay  the 
sum  assessed  to  be  paid  by  him  for  thirty  days,  a  suit  may 
be  brought  and  the  whole  amount  of  the  deposit  note  may  be 
recovered.  The  statute  declares  what  shall  be  done  with  the 
amount.  I  know  of  no  law  by  which  the  whole  amount  of 
the  note  is  not  to  be  recovered  in  the  case  of  an  action  upon 
the  note  alone,  and  against  the  maker  only.  I  will  UQt  now 
inquire  whether,  in  those  cases  where  the  corporation  has  be- 
come insolvent,  or  its  charter  has  expired,  proceedings,  other 
than  separate  actions  against  each  defaulting  member,  could 
not  be  had,  that  would  result  in  a  final  disposition  of  the 
matters  involved,  and  in  collecting  from  each  defaulting  mem- 
ber the  amount  equitably  due  from  him. 

The  motion  for  a  new  trial  must  be  denied,  and  there  must 
be  judgment  for  the  plaintiff. 


[Esn  GmBAL  Tsbm»  KoYember  12, 1860.    iforoMi,  Knos  and  Oroff^tf 
Jofltioes.] 
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In  the  spring  of  1868  A.  pnrchaaed  of  the  plainUff  a  boiler,  and  gare  hia  note, 
or  promise  in  writing,  to  pay  the  plaintiff  therefor,  40,000  feet  of  lumber, 
to  be  dellTered  on  the  Ist  of  September  thereafter,  on  the  bank  of  the  Alle- 
ghany rirer,  at  a  place  opeeifled.  He  mannfiustored  certfun  Inmber  and 
pat  it  up,  at  his  mill,  a  few  milee  from  the  river,  in  four  piles.  He  marked 
the  plaintiff's  name  on  the  piles,  and  informed  the  plaintiff  that  the  boards 
were  sawed.  In  October  the  plaintiff  and  A.  went  to  the  piles,  and  A.  point- 
t  ed  them  ont  as  being  the  lumber  of  the  plaintiff,  and  told  him  they  were  his, 
and  that  they  were  marked  to  him ;  that  if  the  plaintiff  would  draw  the 
boards  to  the  river  he,  A«,  would  pay  him  for  the  drawing.  The  plaintiff 
■greed  to  take  the  boards  where  they  then  were,  in  payment  for  the  boiler,  in- 
stead of  on  the  bank  of  the  river,  and  to  draw  them  himself.  AU,  that  the 
original  contract  was  not  within  the  statute  of  fhtuds,  and  A.*s  promise 
would  have  been  good,  had  he  given  no  note.  That  such  contract  was  a 
ipedal  agreement  for  the  payment  of  a  debt  in  specific  articles. 

EM,  oZfo,  that  the  transaction  between  the  parties,  in  October,  amounted  to  a 
delivery  of  the  lumber  to  the  plaintiff,  in  performance  of  the  contract.  Tliat 
the  title  passed  to  the  plaintiff,  and  he  was  entitled  to  hold  the  lumber,  as 
against  parties  claiming  the  same  by  a  subsequent  purchase  from  A. 

APPEAL  fix>in  a  judgment  entered  on  a  verdict.    Excep- 
tions taken  on  the  trial 

Henderson  dt  Wentworth^  for  the  plaintiffi 

« 

D.H^  Bails,  for  the  defendants. 

Btf  the  Courty  Mabvin,  J.  The  action  was  for  concerting 
a  quantity  of  pine  boards,  in  Cattaraugus  county,  manufao- 
tured  by  one  James  Appleby,  from  whom  the  parties  re- 
spectively  claimed  title  by  purchase.  The  principal  question 
arose  thus :  Appleby  purchased  of  the  plaintiff,  in  theispring 
of  1858,  a  boiler,  and  gave  to  him  his  note  or  written  prom- 
ise to  pay  the  plaintiff,  for  the  boiler,  40,000  feet  of  lumber 
out  of  the  first  made  at  his  mill ;  to  be  delivered  on  the  1st 
of  September  then  following,  on  the  bank  of  the  Alleghany 
river,  at  a  place  specified.  He  manufactured  the  lumber  in 
question,  and  put  it  up  at  his  mill,  a  few  miles  from  theriver. 
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in  four  piles ;  and  the  evidence  proved^  or  tended  to  prove, 
that  he  marked  the  name  of  the  plaintiff  on  them,  and  that 
he  informed  the  plaintiff  that  the  boards  were  sawed.  In 
October  the  plaintiff  was  at  the  mill,  and  he  and  Appleby 
went  to  the  piles,  and  Appleby  pointed  ont  the  piles  as  the 
Inmber  of  the  plaintiff,  and  told  him  that  the  boards  were 
his,  and  that  they  were  marked  to  him.  Appleby  told  the 
plaintiff  if  he  would  draw  the  boards  to  the  river  he  would 
pay  him  for  the  drawing.  The  plaintiff  agreed  to  take  the 
boards  where  they  then  were,  in  payment  for  the  boiler,  in- 
stead of  on  the  bank  of  the  river,  and  draw  them  himself. 
The  defendants  claimed  title  by  purchase  from  Appleby,  sub- 
sequent to  October,  when  the  plaintiff  agreed  to  take  the 
lumber  at  the  mill.  The  defendants  moved  for  a  nonsuit, 
which  was  denied,  and  they  excepted.  There  were  excep- 
tions also  to  the  charge  of  the  court ;  the  charge  being,  in 
effect,  that  if  the  facts  were  as  claimed,  from  the  testimony 
of  the  plaintiff's  witnesses,  or  as  such  testimony  tended  to 
prove,  then  sufficient  was  done  by  the  parties  to  vest  the  title 
of  the  lumber  in  the  plaintiff  Did  the  title  of  these  four 
piles  of  lumber  vest  in  the  plaintiff  ?  It  is  supposed  that 
the  statute  of  frauds  is  controlling,  and  that  enough  was  not 
done  to  transfer  the  title  from  Appleby  to  the  plain 
Shindler  v.  Houston^  (1  Comst.  261,)  is  much  relie<^o 
that  case  there  was  a  bargain  made  for  certain  lumber^ 
of  the  purchase  money,  amounting  to  more  than 
paid ;  and  as  stated  by  Gardiner  J.,  unless  the  buy 
ed  and  received ''  the  whole  or  a  part  of  the  pro 
contract  was  void  by  the  statute  of  frauds.  (2  B. 
§  3.)  The  statute  makes  void  every  contract  for  the  sale  of 
goods  &c.  for  the  price  of  $50  or  more,  unless  a  note  or  mem- 
orandum of  such  contract  be  made  in  writing  &c. ;  or  unless 
the  buyer  shall  accept  and  receive  part  of  such  goods  &c ;  or 
unless  the  buyer  shall  at  the  time  pay  some  part  of  the  pur* 
chase  money.  In  SkincUer  t.  Bouston,  nothing  occurred  b^ 
tween  the  parties  but  mere  words,  and  they  constituted  a  part 
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of  the  contract  of  sale^  and  it  was  held  that  they  w^e  not 
sufficient  evidence  of  a  delivery  and  acceptance ;  that  the 
statute  calls  for  acts. 

The  statute  undoubtedly  requires  that  there  should  be  a 
delivery  by  the  vendor,  with  an  intention  of  vesting  the  right 
of  possession  in  the  vendee,  and  there  must  be  an  actual  ac- 
ceptance by  the  latter  with  the  intent  of  taking  possession  as 
owner ;  and  to  satisfy  this  rule,  something  must  be  done, 
subsequent  to  the  sale,  unequivocally  indicating  the  mutual 
intention  of  the  parties. 

The  words  of  the  statute  are  ^^accept  and  receive,"  and 
this  language  imports  some  act  done,  aside  from  the  mere 
verbal  contract  of  sale.  I  am  speaking,  of  course,  of  a  case 
where  the  contract  is  void  unless  the  buyer  shall ''  accept  and 
receive "'  part  of  the  goods.  Now  if  the  case  we  are  consid- 
ering is  to  be  controlled  by  the  statute,  was  there  not  enough 
done  to  satisfy  it  ?  The  parties  went  upon  the  piles  of  lum- 
ber, and  the  vendor  said  in  effect  to  the  vendee,  ^^  Here  is  the 
lumber  designed  for  you — that  I  agreed  you  should  have — 
and  I  have  marked  it  off  to  you ;  these  four  piles  are  yours.'' 
And  the  ven&ee  in  effect  says,  ^^  I  agree  to  take  them ;  I  ac- 
cept them  as  they  are,  marked  with  my  name."  Does  not 
all  this  amount  to  something  more  than  mere  words  ?  But 
ibis  is  putting  the  case  on  grounds  quite  too  narrow.  The 
statute  relates  to  contracts  for  the  sale  of  goods,  &c.  In  this 
case  the  parties  did  not  negotiate  about  a  sale  of  the  lumber, 
nor  do  any  act  in  reference  to  a  sale.  Appleby  had,  in  April 
previous,  given  to  the  plaintiff  his  note  or  contract,  by  which 
he  promised  to  pay  the  plaintiff,  for  the  boiler,  a  certain 
quantity  of  boards  out  of  the  first  he  should  make  at  his  mill, 
and  deliver  them  at  a  place  named.  He  made  the  lumber  in 
question  intending  it  for  the  plaintiffl  Had  he  drawn  and 
delivered  the  boards  in  time,  at  the  place  named  in  the  con- 
tract, the  plaintiff  would  have  been  bound  to  accept  them  in 
is&otion  of  Appleby's  undertaking.  If  he  should  refuse  to 
odve  them^  a  tender  by  Appleby  would  discharge  his  obligation. 


N 
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The  Itunber  had  not  been  delivered  in  September^  as  ageeed, 
bat  the  plaintiff  was  still  willing,  in  October,  to  receive  it 
upon  the  contract,  and  was  also  willing  to  waive  or  change 
that  part  of  the  contract  relating  to  the  place  of  delivery,  and 
accept  the  lumber  where  it  then  was.  Suppose  at  that  time 
the  plaintiff  had  delivered  to  Appleby  the  note,  and  the  parties 
had  entered  into  a  written  agreement,  by  which  the  plaintiff 
had  undertaken  to  draw  the  lumber  to  the  river,  and  Appleby 
had  undertaken  to  pay  him  therefor,  would  any  one  have 
doubted  that  the  title  of  the  lumber  had  vested  in  the  plain- 
tiff, and  that  Appleby  had  paid  his  debt  P  And  yet  it  was 
not  necessary  that  the  note  should  be  surrendered,  and  a  ver- 
bal contract  for  the  drawing  of  the  lumber  was  as  valid  as 
though  in  writing.  It  seems  to  me  that  we  are  to  look  else- 
where than  to  the  statute  for  the  law  applicable  to  this  case, 
viz :  to  the  law  relating  to  special  contracts  for  the  payment 
of  a  debt,  in  specific  articles,  and  also  the  law  relating  to  a 
waiver  of  strict  performance.  The  statute  relates  to  contracts 
for  the  acUe  of  goods,  &c.  for  the  price  of  $50  or  more,  and  is 
applicable  to  executory  contracts.  (Bennett  v.  Hull,  10  John. 
364.)  In  this  case  the  contract  was  made  when  the  plaintiff 
sold  and  delivered  the  boiler  to  Appleby,  and  the  latter  gave 
to  the  plaintiff  the  written  contract  to  pay  in  lumber.  On 
the  part  of  the  plaintiff  the  contract  was  executed  by  his 
paying  the  consideration,  and  Appleby's  promise  was  evi- 
denced by  the  note ;  so  that  if  it  should  be  regarded  as  a 
present  purchase  of  the  lumber,  to  be  delivered  at  a  future 
day,  the  buyer  paid  the  consideration  at  the  time,  and  in  this 
view  the  contract  between  the  parties  would  be  valid,  if  there 
had  been  no  written  promise  to  pay.  In  short,  the  contract 
by  which  the  plaintiff  sold  and  delivered  the  boiler  to  Apple- 
by, the  latter  promising  to  pay  therefor  in  lumber,  was  not 
within  the  statute,  and  Appleby^s  promise  would  have  been 
good  had  he  given  no  note.  The  question  therefore  comes 
back  to  what  was  done  in  October  at  the  mill,  and  that  related 
to  the  performance  of  the  agreement  made  in  April,  and  in 
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-Oij  opinion^  by  the  rales  of  the  common  law  the  evidenoe 
was  sufficient  to  show  a  delivery  of  the  lumber  in  perfonn- 
ance  or  part  performance  of  the  contract,  or  indeed  of  a  com- 
mon law  sale.  (1  Parsons  on  Cont.  435.)  If  so,  the  title 
passed,  and  the  property  was  at  the  risk  of  th^  plaintiff. 
The  judgment  must  be  affirmed. 

[Ebix  Qbnexal  Tbxk,  November  12,  1860.    JTorvtA,  Danii  and  Qrowr^ 
Juttoea.] 
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Where  tbe  powera  coDfened  upon  a  municipal  corporation,  in  respect  to  atreeta 
and  side-walks,  are  specified  in  its  charter,  and  such  powers  are  merely  dt«- 
ertivmary  ;  no  absolute  and  imperative  duty  to  repair  the  side-walks  b^ng 
imposed  upon  the  corporation ;  such  corporation  is  not  liable  in  damages  to 
an  indiridnal,  for  ioiJuries  sustained  in  consequence  of  the  defectlTo  oonditioii 
of  a' side-walk. 

Before  an  action  will  lie,  at  the  suit  of  an  individual  sustaining  peculiar  dam- 
ages, against  a  municipal  corporation,  for  an  omission  to  perform  a  duty 
etgoined  by  law,  it  must  be  shown  that  the  duty  has  been  imposed  abaohttdy 
and  imperatively  f  and  does  not  rest  in  dieeretion. 

The  case  of  Cole  v.  The  TrueUee  of  Ike  VtOage  of  Medina,  (27  Bofrt.  218») 
re-affirmed. 

MOTION  to  set  aside  a  nonsuit,  granted  upon  the  opening 
of  the  plaintiff's  counsel,  and  for  a  new  trial. 
The  material  facts,  as  stated  in  the  opening,  were,  that  the 
defendant  was  a  village  corporation ;  that  Mechanic's  street 
was  within  the  bounds  of  the  corporation ;  that  a  plank  side- 
walk had  been  constructed  along  said  street,  for  the  use  of 
foot  passengers ;  that  there  was,  and  had  been  for  some  time 
prior  to  October  5th,  1859,  a  large  hole  or  excavation  in  said 
walk,  at  a  place  specified,  caused  by  the  removal  or  displace- 
ment of  one  of  the  planks ;  that  the  plaintiff,  while  passing 
ever  said  side-walk  in  the  discharge  of  his  ordinaiy  business, 
accidentall7|  and  without  any  fault  or  negligence  on  his  part. 
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stepped  or  fell  into  said  hole  or  excavation^  and  was  thereby 
violently  and  seriously  injured^  &o.  By  means^  &c.  The 
oonrt  nonsuited  the  plaintiff^  and  he  excepted* 

H.  IFtZ&ttr;  for  the  plaintiff. 

James  M.  WiUett,  for  the  defendant* 

By  the  Court  J  Mabvin,  J.  It  is  claimed  by  the  defend- 
ant's counsel  that  this  case  is  controlled  by  GoU  v.  The  Vil- 
lage of  Medina,  (27  Barb.  218,)  decided  in  this,  district. 
The  plaintiff's  counsel  has  attempted  to  show  a  distinction 
in  the  cases^  and  also  insists  that  the  decision  at  the  circuit 
is  in  conflict  with  certain  recent  decisions  of  the  court  of  ap- 
peals, to  be  hereafter  noticed*  It  will  be  proper  to  bring  into 
view  all  the  statute  law  having  a  relation  to  the  question  we 
are  to  consider.  By  the  act  of  April  9,  1853,  {Laws  of  1853, 
c&.  140,)  '^ihe  village  of  Batavia''  was  incorporated.  There 
were  to  be  five  trustees.  By  section  9,  title  4,  it  is  declared 
that  the  trustees  shall  have  power  to  cause  the  side- walks,  on 
the  streets  and  highways  in  said  village,  to  be  leveled,  raised, 
graveled,  flagged  and  repaired,  and  ornamented  with  trees ; 
and  to  compel  the  owners  or  occupants  of  any  lands  or  lots 
adjoining  such  side-walks,  to  make  such  improvements  upon 
such  side-walks  as  aforesaid,  and  to  detennine  and  prescribe 
the  manner  of  doing  the  same,  and  the  materials  to  be  used 
thereon,  and  the  quality  of  such  materials ;  in  case  the  owner 
or  occupant  of  such  land  or  lots  shall  neglect  or  refuse  to 
complete  such  required  improvements,  within  such  reasonable 
time  as  may  be  required  by  the  trustees,  the  trustees  may 
oause  such  improvements  to  be  made  and  completed,  and  the 
expenses  thereof  may  be  then  assessed  upon  such  owner  or 
occupant,  and  added  to  the  next  annual  village  tax  upon  said 
land  or  lots ;  or  the  trustees  may  direct  the  collection  of  the 
same  by  suit  against  the  owner  or  occupant.  By  sec.  1,  tit.  6,. 
it  isdedared  that  the  village  shall  constitute  a  highway  district^ 
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mad  the  powers  and  duties  of  commiefeionero  and  oyerseers  of 
the  highway  are  devolved  upon  and  shall  be  exercised  \ry  <lie 
trustees  of  said  village,  subject  to  certain  provisions  theremaf- 
ter  contained.  By  sec.  2,  power  is  conferred  upon  the  trustees 
to  appoint  a  superintendent  of  highways  for  the  village,  who 
shall  possess  all  the  powers  and  perform  all  the  duties  which 
overseers  of  highways  possess  and  may  perform,  and  he  is  to 
be  subject  to  the  direction  and  control  of  the  trustees.  By 
section  3,  it  is  declared  that  the  trustees  shall  have  power  to 
make,  maintain,  keep  in  repair,  and  from  time  to  time  cleanse 
all  necessary  drains  and  sewers  in  the  streets  and  alleys  in 
said  village,  and  defray  the  expenses  thereof  out  of  the  high- 
way taxes.  By  section  6,  the  trustees  have  power  to  level 
and  grade  the  streets  and  alleys  of  the  village,  and  to  estab- 
lish and  alter  the  grades,  &c*  By  section  2,  titile  7,  it  is  de- 
clared that  the  trustees  shall  have  power  to  assess,  levy  and 
collect  by  tax  upon  the  taxable  inhabitants  and  property  in 
said  village,  annually,  such  an  amount  denominated  highway 
tax,  as  they  shall  deem  necessary,  not  exceeding  certain  sums 
specified.  The  money  is  to  be  expended  upon  the  streets, 
highways  and  bridges  in  said  village,  and  as  otherwise  by  the 
act  authorized  and  directed ;  that  is,  by  section  4,  title  6,  a 
portion  of  such  tax,  not  exceeding  one  fourth,  may  be  ex- 
pended on  highways  leading  to  and  from  the  village. 

I  think  I  have  referred  to  all  the  provisions  of  the  statute 
which  can  be  claimed  as  having  any  relation  to  the  i^uestion 
to  be  considered.  It  is  seen  that  the  statute  contains  special 
provisions  relating  to  side- walks.  The  tax  is  a  local  tax,  and 
there  is  no  power  to  make  it  general  ^^upon  the  taxable  in- 
habitants and  property  in  said  village,'*  as  in  the  Case  of 
highway  taxes.  It  is  nowhere  made  the  duty,  imperaiive 
or  discretionary,  of  the  corporation,  to  make  and  repair  the 
side^walks.  Certain  powers,  relating  to  side-walks,  are  con- 
Harred  upon  the  trustees.  These  powers  are  discretionary. 
No  ahsolute  and  imperative  duty  is  imposed.  The  ease  comes 
dearly  within  the  decision  in  Coler.  The  Trustees  o/Medina, 
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and  the  cases  there  cited.  That  case  was  decided  at  the  Hay 
general  term,  1858,  and  it  is  supposed  that  certain  decisions 
made  by  the  conrt  of  appeals,  commencing  with  Sichoh  v. 
I%e  Trustees  of  the  Village  of  Plattahvnrgh,  reported  in  a  note 
to  Conrad  v.  The  Tru&teea  of  the  Village  of  Itkaca,  (16  N. 
T,  JBep.  158,)  decided  at  the  September  term,  1857,  are  in- 
consistent with  the  decision  in  Oole  v.  The  Tmsteeo  of  Medi-^ 
na,  and  that  such  decision  is  therefore  no  longer  authoritative. 
In  the  principal  case,  Conrad  v.  The  Tmstees  of  the  Village 
of  Ithaoa,  the  corporate  name  of  the  village  was,  ^^  The 
trustees  of  the  village  of  Ithaca.^'  By  the  act,  the  trustees 
were  made  conunisBioners  of  highways.  They  constructed  a 
bridge  within  the  village,  and  with  its  funds,  in  a  manner  so 
negligent  and  imskillful,  that  by  means  thereof  the  plaintiff^s 
building  was  carried  away  during  a  freshet.  It  was  held  that 
the  building  o£  the  bridge  was  a  corporate  act ;  that  the  pow« 
ers  given  to  the  trustees,  as  commissioners  of  highways,  vested 
in  them,  not  as  individuals  or  as  independent  officers,  but  as 
a  part  of  the  municipal  power  of  the  corporation,  for  the  ben- 
efit of  which  they  were  to  be  exercised,  and  that  the  corpora- 
tion was  therefore  responsible  for  their  acts  and  omissions  in 
that  capacity.  The  building  of  the  bridge  was  regarded  as  a 
corporate  act,  and  the  action  was  treated  as  one  against  the 
corporation ;  and  so  regarding  the  act  and  the  action,  there 
was  ample  authority  for  holding  the  corporation  liable  for  the 
damages  sustained  by  reason  of  its  negligence  and  unskillful- 
ness  in  erecting  the  bridge.  (See  The  Rochester  White  Lead 
Co.  V.  The  City  of  Rochester,  3  Comst.  483.)  Denio,  CL  J. 
in  his  opinion,  refers  to  Hichok  t.  The  Trustees  of  the  ViUaye 
of  Flattsburghy  decided  at  the  June  term,  1856,  but  not  re- 
ported, and  says :  ^^  The  question  was  whether  the  trustees 
of  a  village,  in  respect  to  their  fonctions  as  commissioners  of 
highways,  are  to  be  regarded  as  the  agents  of  the  corporation 
in  such  a  form  as  to  make  the  latter  responsible  for  their  acts 
or  omissions,  according  to  the  law  of  master  and  ^servant ; 
and  that  the  decision  of  the  court  was,  that  the  corporation 
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wftB  liable  for  the  negligence  of  the  trustees  in  their  {unction 
of  highway  commissioners.  It  appears,  from  Judge  Denio'B 
opinion,  that  the  trustees  neglected  to  fill  up  a  ditch  which 
a  wrongdoer  had  excavated  in  the  street ;  and  he  adds :  ''  It 
was  held  to  be  a  corporate  duty  to  keep  the  street  in  a  safe 
condition."  The  reporter,  in  a  note,  refers  to  Hickoh  v.  The 
Trustees  of  the  Village  of  Flattsburghy  and  says  that  an  opin- 
ion of  Justice  Belden,  in  the  case  of  Weet  v.  The  Trustees  of 
the  Village  of  Brockport^  delivered  by  him  while  upon  the 
bench  of  the  supreme  court,  was  read  and  adopted  as  a  cor- 
rect exposition  of  the  principles  governing  in  actions  of  thifl 
character,  and  published  such  opinion  as -a  note.  The  action 
was  against  the  corporation,  its  name  being  ^'the  trustees  of 
the  village  of  Brockport."  The  trustees  undertook  to  con- 
struct a  platform  to  connect  the  comer  of  the  canal  bridge 
with  the  side-walk.  It  was  partially  constructed  and  left 
over  night  in  an  imfinished  and  dangerous  condition,  by  rea- 
son of  which  the  plaintiff,  without  fault,  was  injured.  The 
plaintiff  was  nonsuited,  on  the  ground  that  the  action  would 
not  lie  against  the  corporation,  but  that  it  must  be  against 
the  trustees  individually,  as  commissioners  of  highways.  The 
nonsuit  was  set  aside,  and  Justice  Selden,  at  special  tenn^ 
delivered  the  opinion  in  question,  holding  that  the  act  was  a 
corporate  act,  creating  a  nuisance,  and  citing  The  Rochester 
White  Lead  Co.  v.  The  City  of  Rochester,  (3  Comst,  463,) 
and  Lloyd  v.  The  Mayor  dc.  of  the  City  of  New  Torh,  (1 
Seld.  369.)  He  recognizes  and  asserts  the  well  settled  prin- 
ciple, that  whenever  a  corporation  assumes  to  exercise  its 
powers,  it  is  bound  to  see  that  due  care  and  caution  are  used 
to  avoid  injury  to  individuals.  It  is,  of  course,  responsible 
for  its  negligence  and  want  of  care,  as  an  individual  would 
be.  The  learned  justice  considered  the  question  whether 
town  conmiissioners  of  highways,  in  this  state,  are  liable  to 
a  civQ  suit  for  the  neglect  of  their  duty  to  keep  the  highways 
and  bridges  of  their  towns  in  repair.  He  discussed  the  ques^ 
tion  with  great  ability,  and  comes  to  the  conclusion  that  they 
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are  not ;  a  concluBion  in  which  I  most  fiiUy  concnr.  And  I 
may  add,  that  I  think  the  opinion  has  settled  the  donbts  ex- 
isting, to  some  extent,  upon  the  question  arising  from  some 
previous  dicta  and  decisions,  especially  Adait  v.  Brady y  (4 
HUlf  630.)  Much  of  the  opinion  is  devoted  to  the  considera- 
tion of  the  liability  of  corporations,  and  the  grounds  upon 
which  they  are  held  liable  for  damages  in  actions  instituted 
by  individuals.  If  I  understand  the  learned  justice  correctly, 
he  educes  the  obligation  and  duty,  on  the  part  of  the  corpo- 
ration, to  individuals,  from  a  contract  si^pposed  to  be  entered 
into  by  and  between  the  public  and  the  corporation,  the  con* 
sideration  for  which  consists  in  the  franchises,  powers  and 
privileges  granted  by  the  state  to  the  corporation. 

I  am  somewhat  in  doubt  whether  the  learned  justice  in* 
tended  to  maintain  the  position  that  all  powers  of  a  public  na* 
ture,  conferred  upon  a  corporation,  raise  the  duty  of  exercising 
the  power.  Such  a  provision  would  be  extremely  comprehen* 
sive  and  sweeping  in  its  operations.  It  would  be  only  necessar 
ry  to  turn  to  any  of  the  numerous  charters  incorporating  the 
cities  and  villages  in  this  state,  and  read  the  powers  conferred, 
generally,  upon  the  mayor  &c.  or  trustees,  to  be  exercised,  in 
the  language  of  the  opinion  in  Gonrad  v.  The  Trustees  of  the 
ViUage  of  Ithaca^  by  them,  ^^  as  the  agents  of  the  corporation 
in  such  a  form  as  to  make  the  latter  responsible  for  their  acts 
or  omissions  according  to  the  law  of  master  and  servant'^  I 
am  inclined  to  think  that  the  learned  justice  did  not  intend 
to  maintAJn  such  a  position.  It  was  not  necessary  to  the  de- 
cision of  the  case,  nor  to  the  position  that  the  liability  of 
corporations  has  its  foimdation  in  contract  express  or  implied; 
nor  do  the  cases  cited  by  him  inculcate  such  a  principle.  If  the 
o\)ligation  arises  out  of  contract,  then  we  must,  of  course, 
ascertain  what  the  contract  is,  and  this  at  once  presents  the 
question  of  construction  in  all  cases  where  the  contract  is 
to  be  found  in  the  statute.  In  Henly  v.  The  Mayor  dc.  of 
Lyme,  (5  Bing.  91,)  cited  by  the  learned  justice,  the  contract 
clearly  appeared.    It  was  contained  in  a  grant  made  by  the 
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crown,  and  the  court  spoke  of  it  as  ^'the  condition  upon 
which  the  grant  was  made."  By  this  condition  the  defend* 
ant  was  to  repair  and  maintain  certain  sea  banks  and  monnds. 
The  plaintiff  had  a  special  interest  in  the  performance  of  this 
condition,  and  sustained  private  damages  in  consequence  of 
its  breach  by  the  defendant ;  and  the  question  was  whether 
he  could  maintain  the  action.  It  was  insisted  that  the  crown 
alone  could  take  advantage  of  ^  breach  of  the  condition  of 
the  instrument  and  letters  patent.  The  court  held  the  de- 
fendant as  a  corporation  liable.  In  other  cases  referred  to 
by  the  learned  justice  the  contract  appeared  in  the  declara- 
tion. Thus  in  Yielding  v.  Fay^  (Gro.  Miz.  569,)  it  was 
averred  in  the  complaint  that  the  defendant  wcis  bound  by 
custom  to  keepa  bull  and  boarfor  the  use  of  the  parishioners^ 
the  plaintiff  being  one  of  them,  &c.  See  the  other  case  re- 
ferred to  by  Justice  Selden,  and  his  remarks,  claiming  that 
the  liability  rests  upon  contract.  As  I  hate  already  said,  we 
miy  t  ascertain  what  the  contract  iSy  and  see  whether  it  nuses 
a  duty,  public  or  private.  I  have  always  und^vtood  tiiat 
when  power  is  conferred  upon  a  corporation,  and  an  absolute 
and  imperative  duty  to  exercise  the  power  is  imposed,  an  in- 
dividual who  sustains  a  damage,  peculiar  to  him,  in  conse- 
quence of  the  omission  to  exercise  the  power,  may  Tnaintain 
an  action ;  and  that  this  rule  applies  to  a  large  class  of  pub- 
lic officers.  I  have  supposed  that  a  distinction  between  du- 
ties judicial  and  discretionary  in  their  nature,  and  those  which 
are  imperative  was  clearly  established  by  the  decisions  in  this 
state.  (See  1  BeniOy  595.)  For  the  purpose  of  considering 
whether  the  duty  is  imperative  we  resort  to  constructi<m,  and 
take  into  consideration  the  nature  of  the  case.  Thus,  I  can 
understand  why  Lord  Holt  should  have  said,  ^^if  a  ferry  were 
granted  at  this  day,  he  that  accepts  such  grant  is  bound  to 
keep  a  boat  for  the  publi<5  good;"  and  again,  ^'he  that  has 
a  new  feny  by  grant,  when  he  accepts  it,  char^  himsdf 
with  the  repairs  and  keeping  it."    Again ;  the  word  may  as 
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used  in  a  statute  is  sometimes,  by  constraction,  made  to  read 
mtuty  thus  creating  a  duty. 

Now  I  admit  the  language  of  our  statutes  relating  to  high- 
ways and  bridges,  is  sufficiently  comprehensive  to  justify  a 
construction  raising  an  imperative  duty  on  the  part  of  commis- 
sioners of  highways  to  cause  the  highways  to  be  kept  in  repair. 
Indeed  the  reading  of  the  statute  is,  that  it  shall  be  their 
duty  to  cause  the  highways  and  bridges  to  be  kept  in  repair. 
(1 B.  S.  508,  §  1.)  And  yet,  notwithstanding  such  injunction, 
it  has  been  almost  uniyersally  undierstood  in  this  state,  since 
the  decision  of  Barttett  v.  Orovier,  (17  John,  438,)  that  no 
action  would  lie  against  commissioners  of  highways  for  an 
omission  of  the  duty  as  enjoined  in  the  statute.  Chancellor 
Kent,  as  a  member  of  the  court  for  the  correction  of  errors, 
discussed  the  question  very  elaborately,  and  went  fully  into 
the  English  law,  in  his  opinion,  from  p.  451  to  461.  After 
stating  that  there  is  no  certain  stable  absolute  duty  in  the 
case,  he  adds :  ^'  It  is  not  like  the  case  of  an  individual  bound 
by  a  private  statute,  or  by  a  certain  Wure,  to  keep  a  road  or 
bridge  in  repair,  nor  like  the  case  of  turnpike  companies. 
There  the  duty  is  perfect,  and  binding  at  all  times,  and  is 
founded  on  a  valuable  consideration.  The  roads  and  bridges 
must,  at  all  evepts,  be  kept  in  repair  according  to  ordinary 
diligence.  It  is  a  condition  of  the  grant.  The  duty  is  not 
casual  or  contingent,  but  inevitable.  In  the  case,  however, 
of  these  commissioners  and  overseers,  the  duty  depends  upon 
a  train  of  circumstances :  it  is  very  indefinite,  and  is  varied 
and  regulated  by  discretion.  There  is  not  that  precision  and 
certainty  of  duty  that  ought  to  make  them  responsible  to  in- 
dividuals, to  any  extent,  and  for  any  dami^.  The  law  hds 
not  supplied  them  with  pecuniary  means,  or  armed  them  with 
coercive  power  requisite  to  meet  and  sustain  such  an  enor- 
mous and  dangerous  responsibility.''  We  here  see  the  ground 
upon  which  the  chancellor  placed  bis  opinion,  and  I  shall 
have  occasion  to  refer  to  this  extract  hereafter.  ^  I  will  here 
remark  that  he  was  giving  construction  to  the  statute^  and 
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he  feiiled  to  discover  in  it  any  ''certain,  stable  absolute  duty" 
imposed  upon  the  commissioners.  He  does  not  assign  as  a 
reason  for  thdr  non-liability  that  they  were  not  a  corpora- 
tion,  having  received  a  consideration  in  the  grant  of  privileges 
and  franchises  in  the  form  of  powers  to  make  and  repair  the 
highways.  He  does  not  intimate  that  they  would  not  be 
liable,  in  a  private  action,  by  one  peculiarly  aggrieved,  if 
the  statute  had  imposed  upon  them  a  clear,  certain,  stable  and 
absolute  duty,  and  had  furnished  them  the  means  of  per- 
forming the  duty.  Now  as  I  understand  the  state  of  the  law 
as  established  in  Hickoh  v.  The  Trustees  of  the  Village  of 
PUxttsbwrghj  it  is  that  an  incorporated  villi^,  being  a  sep- 
arate highway  district,  whose  trustees  are,  by  its  charter,  con- 
stituted commissioners  of  highways,  or  upon  whom  is  devolved 
the  powers  and  duties  of  highway  commissioners,  is  liable  in 
an  action,  by  a  private  individual,  for  damages  arising  by 
reason  of  the  defective  condition  of  the  streets  and  highways 
in  such  village ;  in  other  words,  for  the  omission  of  the  cor- 
poration (assuming  it  responsible  for  the  omissions  of  its  tma- 
tees)  to  keep  in  repair  the  streets  and  highways.  And  as  I 
xmderstand,  this  position  is  reached  by  giving  to  the  statute 
an  effect,  when  applied  to  a  municipal  corporation,  not  given 
to  it  when  applied  to  town  commissioners  of  highways,  in 
reference  to  whom  the  statute  was  made.  And  this  upon  the 
idea  that  in  the  latter  case  there  was  no  contract,  founded 
upon  a  good  consideration,  between  the  state  and  the  high- 
way commissioners,  that  they  should  perform  the  duties  en- 
joined in  a  general  way  in  the  statute ;  and  in  the  former  that 
such  contract  may  be  implied,  having  for  its  consideration 
"privileges  of  grit  value/'  aid  « Whises,"  conferr«i  by 
the  charter,  and  that  for  the  breach  of  such  contract  an  in- 
dividual, sustaining  damage,  may  maintain  an  action.  It  is 
not  for  me  to  question  the  soundness  of  this  position.  In- 
deed when  a  case  arises  in  which  it  is  in  point,  I  ^shall  of 
course  follow  it  But  I  may  be  permitted  to  say,  with  great 
reqpect  for  the  very  able  and  learned  judge,  upon  whose 
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reasoning  the  court  proceeded^  that  his  opinion  has  fidled  to 
satisfy  my  mind  of  the  correctness  of  the  position. 

Why  should  the  statute  receive  a  construction  different, 
when  appUed  to  a  municipal  corporation,  from  that  giren  to 
it  when  applied  to  commissioners  of  highways  ?  For,  before 
the  liability  of  either,  to  a  private  action,  can  be  established, 
the  duty,  certain,  stable  and  absolute,  or  in  the  language  of 
some  of  the  judges,  absolute  and  imperative,  not  discretiona- 
ry or  judicial,  must  be  found.  When  so  found,  either  from 
the  nature  of  the  case,  or  from  the  construction  given  to  a 
statute,  the  liability  for  a  neglect  to  perform  the  duty  may, 
in  a  jgroper  case,  exist.  As  I  understand  the  cases  referred 
to  by  the  learned  judge,  they  do  not  sustain  the  position  up- 
on which  I  am  remarking.  They  contain  no  intimation  that 
the  same  statute  may  be  so  construed  as  to  impose  an  imper- 
ative duty  upon  a  municipal  corporation,  in  the  form  of  a 
contract,  where  such  duty  would  not  exist  when  the  same 
statute  is  applied  to  public  officers.  Nor  do  I  find  any  such 
distinction  in  the  English  cases.  I  agree  that  by  the  common 
law,  grantees  of  franchises,  whether  corporations  or  individu- 
als, have  been  held  to  a  strict  performance  of  every  condition 
of  the  grant,  either  express  or  implied ;  and  that  the  grantee 
of  a  ferry  is  bound  to  keep  and  maintain  a  suitable  boat,  and 
the  grantee  of  the  right  to  erect  a  bridge  or  construct  a  turn- 
pike road  and  take  toll,  to  keep  such  bridge  or  road  in  re- 
pair, whether  so  expressed  in  the  charter  or  not.  And  I 
consent  that  this  obligation  or  duty  arises  out  of  contract 
founded  on  a  valuable  consideration.  The  grantees  have  the 
exclusive  privilege  of  taking  tolls,  and  the  privileges  conferred 
upon  them  are  for  the  mutual  benefit  of  themselves  and  the 
public.  Chancellor  Kent,  in  the  opinion  referred  to,  speaks 
of  this  class  of  cases.  But  the  question  constantly  recurs, 
what  are  the  duties  imposed,  and  what  are  their  character, 
imperative  or  discretionary  ?  And  what  are  the  conditions 
of  the  grant,  as  expressed  or  implied  ?  The  duty  sometimes 
aiises  out  of  a  simple  power,  or  authority  to  do  a  thing,  and 
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if  declared  to  be  absolute  on  account  of  its  being  of  public 
concern  and  relating  exclosivelj  to  public  welfare.  It  was 
upon  this  principle  that  Oh.  Justice  Nelson  based  his  opin- 
ion in  part,  in  The  Mayor  dc.  of  N.  Y.  v.  FurzCy  (3  Hillj 
614 ;)  adding,  however,  that  if  it  should  be  conceded,  that 
the  exercise  of  the  power,  (making  sewers  &c.,)  was  in  the 
first  instance  optional  on  the  part  of  the  corporation,  yet 
having  elected  to  act  under  it,  thej  must  be  held  responsible 
for  a  complete  and  perfect  execution.  In  Wilson  v.  The 
Mayor  of  New  Torh,  (1  Den,  600,)  the  court  refer  to  the 
case  in  Hill,  and  are  careful  to  place  it  upon  the  latter  posi- 
tion of  Judge  Nelson.  And  it  is  denied  that  from  the  power 
conferwd  to  make  sewers  &c.  any  impemtive  duty  arose,  or 
could  be  inferred.  In  this  case  Judge  Beardsley  states  veiy 
olearlj  the  law  in  relation  to  liability,  and,  observe,  the  ac- 
tion was  ilgainst  a  municipal  corporation.  He  however  inti- 
mates no  distinction.  He  speaks  of  errors  arising  from 
confounding  powers  and  duties,  whidi,  he  says,  are  totally 
dissimilar.  When  the  duty  is  absolute,  certain  and  impera- 
tive, ihe  delinquent  officer  is  bound  to  make  fuU  redr^s  to 
every  person  who  has  suffered  by  such  delinquency.  If  tlie 
powers  are  judicial  or  discretionary,  there  is  no  liability  to 
individuals^  There  is  also  a  class  of  cases  where  the  power, 
in  form,  as  given  in  the  statute,  is  permissive,  as  may  do  a 
certain  thing,  instead  of  ahally  and  the  courts,  in  view  of  the 
subject  matter,  have  so  construed  the  statute  as  to  create  an 
impenUive  duty;  as. when  the  statute  reads  ^^  the  sheriff  fnay 
take  bail,  it  was  construed,  he  shall,  for  he  is  compeUaUe  to 
do  80."  {See  other  cases  dted  by  Nelson,  Oh,  J,,  3  HtU, 
615.)  By  the  common  law,  in  England,  the  duty  of  repair- 
ing bridges  belonged  to  the  county.  By  a  statute  of  Henry 
8,  it  was  enacted  that  if  a  bridge  was  within  any  city  or  cor- 
porate town,  the  inhabitants  thereof  should  make  and  repw 
it,  and  if  not  within  any  city  or  corporate  town,  then  the  in- 
habitants of  the  shire  or  county  should  make  and  repair  it ; 
and  yet  I  think  no  case  of  a  private  acti(m  for  damages  can 
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be  found  for  a  breach  of  such  duty.  The  onl^  remedy  wm 
by  presentment^  or  an  indictment.  Bnt  when  an  individual 
or  corporation  was  charged  with  the  duty,  under  some  condi- 
tion of  tenure,  or  prescription,  then  an  action  will  lie  at  the 
suit  of  one  having  a  peculiar  interest  in  the  performance  of 
the  duty,  and  who,  by  its  breach,  sustains  damages  peculiar 
to  himself  Such  was  the  case  of  Henly  v.  The  Mayor  dc.  of 
Lyme.  See,  again.  Chancellor  Kenf  s  opnionin  BarSett  v. 
CVoster,  (17  Jokn.  ASH  et  seq.) 

If  it  be  conceded  that  an  action  will  lie  at  the  suit  of  an 
individual,  sustaining  peculiar  damages,  against  an  officer  or 
corporation,  for  an  omission  to  perform  a  duty  enjoined  by 
law,  it  must  of  course  be  first  established  that  the  duty  has 
been  imposed  absolutely  and  imperatively.  So,  I  insist,  are 
all  the  authorities.  This  of  course  brings  us  to  the  statute-^ 
our  highway  act — and  I  have  said  above,  its  general  language 
might  have  been  construed  as  imposing  an  imperative  duty 
to  cause  the  highways  to  be  kept  in  repair.  But  in  consid- 
ering the  entire  statute,  and  the  system  it  establishes^  it  was 
decided  more  than  thirty  years  ago,  that  no  such  imperative 
duty  was  imposed.  The  question  was  elabotately  considered 
by  Chancellor  Kent,  in  Bartlett  v.  Oromery  (supra.)  And 
the  views  expressed  by  him  have  been  concurred  in  and  ap- 
proved more  than  a  fourth  of  a  century,  and  I  am  not  aware 
of  any  authority  to  the  contrary.  The  eiaieiikS  HiBy{9upray) 
had  reference  to  the  repairing  of  sewers,  and  many  satisfiUs- 
tory  reasons  may  exist  for  holding  a  city  that  Uos  constructed 
sewers,  bound  imperatively  to  keep  them  in  repair  so  tiiat 
they  shall  not  become  nuisances,  when  such  reason  may  not 
exist  for  holding  a  city,  village  or  town,  imperatively  bound 
to  keep  the  streets  and  highways  in  repair.  Justice  Belden, 
in  West  v.  The  Ttustees  of  ihe  VtUage  of  Brochporiy  held 
that  town  commissioners  of  highways  were  not  liable,  but  that 
a  municipal  corporation  to  wUch  the  statute  was  applied 
might  be  liable.  This  latter  position  ms  not  necessary  to 
ihe  decision  of  the  case,  as  the  case  came  dearly  within.  fUe 


546  OAEES  IN'  THE  SUPREME  OOUBT. 

Peck  V.  Th«  Yfllage  of  BaUTia. 

Rochester  White  Lead  Co.  v.  The  City  of  Rochester ^  tul 
negligence  in  the  execution  of  the  work.  But  the  conrt  of 
appeals,  upon  the  distinctions  and  reasoning  of  Jostice  8el« 
den  in  Weefs  casCy  did  decide,  in  Hickok  v.  The  Tnuteea  of 
the  Village  of  Plattsbnrghj  that  the  corporation  was  liable 
for  its  neglect  to  keep  the  highway  in  repair.  Thus  estab- 
lishing, as  I  think,  an  entirely  new  precedent,  and  directly  in 
conflict  with  the  previous  constructions  of  our  highway  stat- 
utes ;  and  this  too  without  any  written  opinion  in  the  case, 
and  upon  an  opinion  in  the  other  case,  delivered  at  a  special 
term,  in  which  not  a  single  provision  of  our  highway  statutes 
is  referred  to ;  and  in  which  no  notice  is  taken  of  BarUett  v. 
Oro%ierj  (17  John,  452,)  and  in  which  no  attempt  is  made  to 
give  construction  to  the  various  provisions  of  the  highway 
statute,  and  explain  the  system,  as  a  whole.  It  seems  to  me 
unfortunate  that  a  decision  so  important  as  Hickok  v.  5rhe 
Trustees  of  the  Village  of  Plattsburghy  should  have  been 
given  to  the  public  in  the  form  and  manner  it  has  been.  The 
question  whether  our  inc#f]porated  villages  are  liable  in  an 
action  by  an  individual  for  damages  arising  from  neglect  to 
repair  the  streets  and  highways  within  its  boundaries,  when 
the  village  is  a  road  district  &c.,  is  one  of  very  great  import- 
ance, and  were  it  open  to  discussion)  it  seems  to  me  that  it 
would  not  be  difficult  to  establish,  upon  principle  and  author- 
ity, that  such  corporations  are  not  liable,  and  ought  not  to  be 
liable,  for  damages  in  a  private  action ;  that  in  the  language 
of  Kent,  ^^  There  is  not  that  precision  and  certainty  of  duty 
that  ought  to  make  them  responsible  to  individuals  to  any 
extent,  and  for  any  damage.  The  law  has  not  supplied  them, 
with  any  pecuniary  means,  or  armed  them  with  the  coercive 
power,  requisite  to  meet  and  sustain  such  an  enormous  and 
dangerous  responsibility.''  And  I  may  add,  as  I  said,  in  sub- 
stance, in  Cole  v.  The  Trustees  of  Medinay  I  apprehend  that 
very  few  of  our  villages  would  consent  that  an  imperative 
tluty  should  be  imposed  upon  them  to  make  or  cause  to  be 
made,  and  kept  in  repair^  their  streets  and  dde-walks,  thus 
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inyolving  taxation  to  an  nnknown  extent.  The  inhabitants 
and  tax-payers  are  content  that  trufltees  elected  by  them 
should  have  certain  discretionary  powers  over  them,  relating 
to  streets,  side-walks  and  a  great  variety  of  other  matters. 
But  it  would  be  a  great  revolution  to  change  these  numerous 
discretionary  powers  into  absolute  ministenal  duties^  so  as  to 
make  the  corporation  liable  in  an  action  for  damages  arising 
from  any  neglect  to  perform  the  specified  work  or  act. 

In  the  case  under  consideration  it  was  a  side-waJk  that 
was  out  of  repair.  The  power  given  to  the  trustees,  or  the 
defendant,  over  this  subject,  is  specified  in  the  statute,  and  is 
clearly  discretionary.  It  is  independent  of  the  powers  and 
duties  pertaining  to  commissioners  of  highways,  as  their  pow- 
ers and  duties  relate  to  highways  and  bridges,  and  not  to 
aide-walks  in  incorporated  villages.  I  do  not  r^ard  Hickoh 
V.  The  Trustees  of  the  Village  of  Plattsburgh  as  in  point 
But  Cole  V.  The  ViUage  of  Medina  is.  A  new  trial  is  denied, 
and  judgment  ordered  for  the  defendant 

[Ebb  Qcvibal  Tbbm,  November  12/ltoO.  Marvin^  Daoit  and  Chrovtr, 
Jnsttoes.] 
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Collins  and  others  t;^.  Btan  and  others.  -^p^^ 

The  act  anthorizing  subsiitated  serrioe  of  sobpoBna  and  complaint  to  be  made 
In  certain  cases,  under  an  order  of  the  court,  where  personal  serrioe  cannot 
be  made,  (Laws  of  1868,  p,  974,)  reqnirei  that  the  Judge  who  makes  the 
order  shall  be  ioUified  that  the  defendant  songht  to  be  served  resides  in  this 
state  and  cannot  be  serred,  for  the  reasons  stated,  before  he  can  act  in  the 
matter ;  and  being  MoH^/Ud,  he  may  make  the  order. 

Such  Judge  is,  consequently,  authorized  and  required  to  decide  whether  or  not 
suiBdent  ftcts  are  shown  to  confer  Jurisdiction ;  and  if  he  decides  afflnna- 
tiTely,  that  question  becomes  ru  judicakt. 

After  Judgment  has  been  obtained  against  a  defendant,  upon  a  substituted 
service,  made  under  a  Judge's  order,  and  supplementary  proceedings  have 
been  commenced  against  the  defendant,  and  i>rooeeded  with,  without  any 
oltfectionbefaigmadebythedetedanttothovBUditiyof  the  Jodgmsiil;  hs 
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Appearing  vpon  Buch  prooeodingB,  with  his  oonnael ;  he  cannot  more  to 
Tacate  the  Judgment  on  the  ground  that  jurisdiction  of  his  person  had 
not  heen  acquired,  and  that  consequently  the  judgment  was  void. 

UPON  substitated  service  of  the  summong  and  complamt 
in  this  action,  made  pursuant  to  an  order  of  a  judge  of 
this  court,  judgment  was  entered  by  default,  in  favor  of  ike 
plaintiff,  on  the  3d  of  December,  1858,  for  $437.92.  In 
March,  1869,  supplementary  proceedings  against  the  defend- 
ant Byan  were  commenced,  in  which  he  appeared,  wiili 
counsel,  and  such  proceedings  were  continued  from  time  to 
iame,  and  proceeded  with,  xintil  May  7,  1859,  so  far  as  ap- 
pearS)  without  objection  to  the  validity  of  the  judgment  On 
the  ISih  of  March,  1860,  the  defendant  Byan  moved,  at  a 
special  term,  to  vacate  that  judgment,  on  the  ground  that 
jozisdiiction  of  his  person  had  not  been  acquired  in  the  suit, 
and  the  judgment  was  consequently  void. 

.From  the  papers  read  on  the  motion  it  appeared  that,  on 
an  affidavit  of  George  A.  Moore,  a  deputy  eherifi^  sworn  to 
on  the  10th  of  November,  1858,  and  stating  that  he  had 
made  proper  and  diligent  efforts  to  serve  the  summons  and 
complaint  on  the  defendants;  that  he  had  made  inquiries  at 
the  residences  of  said  defendants,  as  to  where  they  were;  that 
the  families  of  the  defendants,  at  such  residences,  stated  l^ey 
were  not  able  to  tell  where  the  defendants  could  be  found; 
that  the  residence  of  Byan  was  at  248  West  26th  street,  in 
the  city  of  New  York,  and  the  residence  of  the  other  defend- 
ant at  No.  376  in  7th  avenue  in  said  city;  and  that  by  and 
after  due  and  proper  and  diligent  effort  by  him,  the  deponent, 
the  defendants  could  not  be  found;  an  order,  dated  10th 
November,  1858,  was  made  by  a  justice  of  this  court,  that 
said  smnmona  and  complaint  be  served  by  leaving  copies  there- 
c^  at  the  residence  of  each  of  said  defendants,  with  some  per- 
tM>n  of  proper  age,  &c.,  and  service  was  made  accordingly.  An 
affidavit  of  the  defendant  Byan  (not  disputed)  stated  that  on 
the  6th  of  September,  1858,  he  sailed  from  the  city  of  New 
York^  in  company  with  the  other  defendant^  for  San  Fzan^ 
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dooo,  in  CaUfomia,  by  way  of  the  Isthmits  of  Panama^  atid 
arrived  there  on  the  SOtlx  of  September,  or  Ist  of  October, 
and  remained  in  Califomia  until  January  5,  1859,  when  he 
sailed  for  New  York. 

The  motion  was  denied,  and  from  the  order  denying  it  the 
defendant  appealed. 

By  the  Cowrtj  Bonkbt,  J.  The  defendants^  counsel  has 
very  elaborately  and  ably  argued  that  the  affidavit  of  the 
deputy  sheriff  only  shows  that  the  defendant's  residence  or 
domicile  occupied  by  his  family,  was  in  New  York;  not  that 
he  personally  was  residing  there,  and  as  it  is  furthermore 
affirmatively  shown  that  the  defendant  was  actually  absent 
from,  and  (as  it  is  argued)  consequently  not  residing  in  New 
York,  within  the  meaning  of  the  statute,  no  jurisdiction  was 
acquired,  to  make  said  order  of  November  10th. 

The  statute  under  which  the  order  was  made  (Laws  of 
1853,  p.  974,)  so  far  as  applicable  to  this  case,  provides  that 
whenever  it  shall  satisfactorily  appear  to  any  judge  of  the 
supreme  court,  by  affidavit  of  any  deputy  sheriff  authorized 
to  serve  any  process  or  paper  for  the  commencement  of  any 
action,  that  proper  and  diligent  effort  has  been  made  to  serve 
such  process  or  paper  on  any.  defendant  residing  in  this  state, 
and  that  such  defendant  cannot  be  found,  so  that  the  same 
cannot  be  made  personally  by  such  proper  diligence  and 
effort,  such  judge  may,  by  order,  direct  the  service  of  any 
summons  &c.  to  be  made,  by  leaving  a  copy  thereof  at  the 
residence  of  the  person  to  be  served,  with  some  person  of 
proper  age,  4^c. 

As  I  understand  and  interpret  this  act,  it  requires  that 
the  jvdge  who  makes  the  order  for  substitvted  service  must 
be  satisfied  4hat  the  defendant  sought  to  be  served  resides  in 
this  state  and  cannot  be  served,  for  the  reasons  stated,  before 
he  can  act  in  the  matter ;  and  heing  satisfied^  he  may  make 
the  order.  Such  judge  is  consequently  authorized  and  re* 
quired  to  decide  whether  or  not  siifficient  facts  are  shown^  to 
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confer  joriBdictioii;  and  if  he  decides  affinnatLYely,  that  ques- 
tion becomes  r^  judicata.  He  may  have  misjudged,  and  acted 
upon  insufficient  evidence ;  and  for  that  reason  the  order  may 
have  been  erroneously  granted,  and  might  be,  upon  proper  ap- 
plication, set  aside;  but  it  will  not  be  void. 

It  is  to  be  observed  that  this  defendant  does  not  allege  or 
pretend  that  the  whole  amount  of  this  judgment  is  not  justly 
owing  by  him ;  nor  state  any  equitable  pounds  for  relief.  He 
does  not  even  deny  that  he  was  residing  in  New  York,  at  the 
time  this  order  was  made,  but  merely  states  that  he  was  ab- 
sent from  the  state  from  the  6th  of  September,  1858,  until 
(probably)  the  latter  part  of  January,  1859,  when  he  re- 
turned, and  (as  it  appears  from  his  examination)  occupied 
the  same  house  which  the  deputy  sheriff  stated  to  be  his 
residence,  and  where  his  family  was  living  when  this  summons 
and  complaint  were  served.  I  think  it  may  well  be  held  that 
the  defendant  was  residing  in  the  state,  within  the  meaning 
and  intent  of  the  statute,  when  this  order  for  substitated 
service  was  made ;  but  I  prefer  to  decide  the  question  on  the 
ground  first  stated. 

The  order  appealed  from  should  be  affirmed,  with  ten 
dollars  costs. 

[New  Tobk  Gbnbsal  Tbkm,  November  5, 1880.  8v0i9rUmdi  Bctm^jf  and 
Mogtiboom,  JiuUoes.] 
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When  a  qneBtion  of  Uw,  only,  is  ralBed  at  the  circuit,  which  is  decided  hj  the 
justice  there  presiding  and  disposes  of  the  whole  case,  and  the  Justice 
directs  the  finding  of  a  verdict,  and  Jndgment  is  entered  thereon,  an  appeal 
fh>in  such  Jndgment,  to  the  general  term,  may  be  immediately  taken. 

finch  a  Judgment  is  to  be  deemed  entered  upon  the  directlOD  of  a  dngie  Judges 
within  the  meaning  of  section  848  of  the  code. 


W 


HEN  this  case  was  called  for  trials  at  the  circuity  the 
parties  appeared^  and  the  pleadings  were  read.    Ko 
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eTidenoe  was  offered  by  either  party.  The  questions  raised 
by  the  pleadings  were  argued  by  counsel,  and  the  court  there- 
upon decided  that  the  plaintiff  was  entitled  to  judgment  upon 
the  pleadings,  for  the  amount  claimed  in  the  complaint,  and 
directed  the  jury  to  find  a  verdict  accordingly.  To  this  de- 
dfiion  and  direction  the  defendant's  counsel  excepted.  A 
verdict  was  then  rendered,  pursuant  to  such  direction  of  the 
court,  and  judgment  entered  thereon ;  from  which  judgment 
the  defendant  appealed  to  the  general  term. 

H.  H,  MorangCy  plaintiff,  in  person. 

J.  J^  Olovevj  for  the  defendant. 

By  the  Court,  Bonnet,  J.  The  plaintiff  moves  to  dismiss 
the  appeal,  upon  the  ground  that  no  motion  has  been  made 
at  a  special  term,  for  a  new  trial,  and  the  judgment  was  not 
entered  upon  the  direction  of  a  single  judge,  in  such  a  sense 
as  to  authorize  an  appeal. 

The  question  raised  by  this  motion  has  been  several  times 
presented  incidentally  to  the  court,  and  should  be  definitively 
disposed  of.  The  code  (§  348)  provides  that  an  appeal  upon 
iAe  law  may  be  taken,  to  the  general  term,  from  a  judgment 
entered  upon  the  report  of  referees,  or  upon  the  direction  of 
a  single  judge  of  the  same  court,  in  all  cases.  This  is  an 
appeal  upon  the  law,  to  the  general  term  from  a  judgment, 
and  in  those  particulars  is  certainly  within  the  words  of  the 
statute.  The  only  question  is,  was  the  judgment  entered 
upon  the  direction  of  a  single  judge  ?  The  plaintiff  insists 
that,  although  the  only  question  to  be  determined  between 
these  parties  was  raised  by  the  pleadings,  and  was  a  question 
of  law,  which  was  heard  and  decided  by  a  single  judge,  pre- 
siding at  the  trial,  who  directed  the  finding  of  the  verdict 
upon  which  the  judgment  was  entered,  yet  the  judgment  was 
not  entered  by  any  judge,  but  by  the  clerk,  pursuant  to  stat- 
ute, (Code,  §  264^)  and  that^  to  entitle  him  to  appeal,  the 
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defendant  must  first  move  at  drcuit  or  special  tenn,  before 
the  same  or  another  single  judge,  for  a  new  trial,  and,  if  his 
motion  is  denied,  appeal  from  the  order  made  th^«on. 

This  section  (264)  of  the  code  provides  that  npon  receLv- 
ing  a  verdict  the  clerk  shall  enter  it,  in  the  manner  specified, 
in  his  minuted,  and  enter,  either  the  judgment  rendered 
thereon  or  an  order  that  the  cause  be  reserved  for  aigoment 
or  further  consideration ;  and,  if  a  di£ferent  direction  be  not 
given  by  the  court,  he  must  enter  judgment  in  confiHrmity 
witb  the  verdict ;  that  if  an  exception  be  taken,  it  may  then 
be  reduced  to  writing  and  enticed  in  the  judge's  minutes,  and 
afterwards  stated  in  a  case  or  separately ;  and  that  the  judge 
who  tries  the  cause  may,  at  the  same  term  or  circuit  at  which 
the  trial  is  had,  entertain  a  motion,  on  his  minutes,  to  set 
adde  the  verdict  and  grant  a  new  trial:  and  when  such 
motion  is  heard  and  decided  on  the  minutes,  and  appeal  fix>m 
his  decision  is  taken,  a  case  or  exception  must  be  settled  in 
the  usual  form,  for  the  argument  of  such  appeal.  By  sectian 
265  it  is  provided  that  a  motion  for  a  new  trial,  on  a  case  or 
exceptions  or  otherwise,  must,  in  the  first  instance,  be  heard 
and  decided  at  the  circuit  or  a  special  term,  except  that  when 
exceptions  are  taken,  the  judge,  at  the  trial,  may  direct  thooa 
to  be  heard  in  the  first  instance  at  the  general  tenn,  and  that 
the  judgment  in  the  mean  time  be  suspended.  And  when 
the  case  presents  only  questions  of  law,  the  judge  may  direct 
a  verdict  subject  to  the  opinion  of  the  court  at  general  term ; 
in  either  of  which  cases  no  judgment  can  be  entered  until  the 
case  has  been  heard  at  a  general  term. 

The  plaintiff  in  this  case  insists  that  the  provisions  of  seo- 
tion  265  apply  to  all  cases  tried  at  the  circuit ;  and  that  in 
all  such  cases  a  motion  for  a  new  trial  must  be  made  at  cir- 
cuit or  special  term,  before  an  appeal  from  the  judgment  en* 
tered  upon  a  yerdict  can  be  taken.  In  my  opioion  this  is  not 
the  true  construction  of  these  provisions  of  the  code.  In  the 
principal  case  there  was  no  question  of  fact  tried.  The 
pleadings  presented  a  question  of  law  only,  which  was  heard 
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and  decided  by  the  court,  who  directed  the  verdict  which  was 
entered  by  the  clerk,  and  judgment  was  entered  thereon.  And 
I  think  this  judgment,  in  contemplation  of  law  and  also  in 
fact,  was  entered  upon  the  direction  of  a  single  judge ;  and, 
exception  having  been  duly  taken,  that  the  decision  of  the 
judge,  made  thereon,  may  be  reviewed  at  general  term,  on 
appeal,  without  further  hearing  of  the  same  question  before 
another  single  judge. 

The  conclusion  at  which  I  have  arrived  is,  that  when  a 
question  of  law  only  is  raised  at  the  circuit,  which  is  decided 
by  the  justice  there  presiding,  and  disposes  of  the  whole  case, 
and  the  justice  directs  the  verdict,  and  judgment  is  entered 
thereon,  an  appeal  from  such  judgment  may  be  inunediately 
taken.  And  the  decision,  as  I  think,  is  in  conformity  with 
the  provisions  of  the  code,  and  not  in  conflict  with  the  decis- 
ions to  which  the  plaintiff  has  referred. 

In  Cobb  V.  Comiehy  (16  N.  T.  Sep.  602,)  questions  of  evi-' 
dence,  and  other  questions,  arose  and  were  decided  at  the 
trial,  and  exceptions  taken  to  the  decisions  of  the  court 
thereon.  The  case  was  submitted  to  the  jury  on  questions  of 
fact,  under  instructions  from  the  couri  A  verdict  was  found 
for  the  plaintiff;  and  the  court  ordered  a  motion  for  judg- 
ment,  upon  a  case,  to  be  heard  in  the  first  instance  at  a  gen- 
eral term,  and  judgment  in  the  mean  time  to  be  suspended. 
The  general  term  heard  the  motion  and  rendered  judgment 
for  the  defendant.  The  plaintiff  appealed,  and  the  court  of 
appeals  reversed  the  judgment  as  for  a  mis-trial,  and  ordered 
a  neiv  trial.  The  only  question  was  whether  the  court  below 
could  order  that  case  to  be  first  heard  at  a  general  term,  and 
judgment  in  the  mean  time  to  be  suspended.  The  court  of 
appeals  held  it  could  not,  and  the  judge  who  gave  the  only 
opinion  in  that  court  says,  ^'  There  are  but  two  cases  in  which 
the  proceedings  upon  the  trial  at  the  circuit  can  be  reviewed, 
at  the  general  term,  in  the  first  instance,  be/are  JudgmetU." 
This  case,  as  I  understand  it,  has  no  bearing  on  the  one  now 
TOfore  us. 
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QUheH  y.  Beachy  (16  N.  York  Rep,  606,)  was  decided  by 
the. court  of  appeals  at  the  same  term  with  that  of  Cobh  ▼. 
Oomiahy  and  upon  the  same  grounds.  Watson  v.  Bcriven 
(7  How.  Pr,  Rep.  9)  was  tried  before  a  referee,  who  reported 
in  fayor  of  the  plaintiff  The  defendant  made  a  case  and 
moved,  at  a  special  term,  to  stay  the  plaintiff's  proceedings 
on  the  report  until  a  motion  could  be  made  to  set  it  aside. 
That  motion  was  denied,  and  the  justice  before  whom  it  was 
heard  remarked,  in  his  opinion,  that  when,  in  case  of  trial  by 
jury,  there  has  been  a  general  verdict,  the  motion  for  a  new 
trial  must  be  made  at  the  circuit  or  a  special  term,  and  the 
decision  on  such  a  motion  may  be  reviewed  on  appeal,  under 
section  349  of  the  code.  And  he  further  said,  that  bemdes 
the  appeal,  before  judgment,  from  such  a  decision  under  sec- 
tion 349,  an  appeal  upon  questions  of  law  may  be  taken  after 
judgment,  under  section  348 ;  and  I  do  not  understand  the 
last  expression  of  opinion  to  be  limited  to  those  questions  of 
law  only  which  had  been  raised  and  decided  on  a  motion  for 
a  new  trial  at  circuit  or  special  term,  but  to  extend  to  all 
questions  of  law  decided  and  the  decision  of  which  had  been 
properly  excepted  to,  either  at  the  trial  or  on  a  motion  for 
a  new  trial. 

In  Taylor  v.  HarloWy  (11  How.  285,)  a  verdict  was  taken 
at  circuit  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
upon  a  case  ordered  to  be  heard  in  the  first  instance  at  a  gen- 
eral term,  where  the  case  was  heard  and  judgment  rendered 
for  the  plaintiff.  To  the  decision  of  the  general  term  the  de- 
fendant excepted,  and  afterwards  moved  at  special  term,  on 
a  case,  for  a  new  trial ;  when  the  court  held  that  the  practice 
had  been  irregular  and  the  case  was  improperly  ordered  to  be 
first  heard  at  general  term ;  but  that  it  was  not  proper  for  a 
judge  at  a  special  term  to  interfere  with  that  decision  and 
overrule  or  set  aside  the  judgment  rendered  by  the  geneal 
term. 

The  counsel  for  the  defendant  has  referred  to  the  case  of 
Wright  v.  IMafield,  (11  Howard,  465,)  as  authority  £ar  lam 
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position  that  an  appeal  lies  from  a  judgment  entered  on  a 
verdict  without  first  moving  at  special  term  to  set  aside  the 
verdict  or  for  a  new  trial ;  and  to  numerous  other  cases  as 
showing  that  such  appeals  have  been  heard  and  decided 
without  objection ;  and  he  has  likewise  referred  to  other  sec- 
tions of  the  code,  supposed  to  be  in  accordance  with  and  to 
sustain  his  position.  Without  particular  reference  to  those 
citations,  I  am  of  opinion  that  under  the  sections  of  the  code 
above  referred  to  this  appeal  is  well  taken,  and  the  motion 
to  dismiss  it  should  be  denied,  with  ^10  costs. 

Motion  denied. 

[Nbw  Tobk  Obvbbal  Tbbx,  NoTember  7,  1860.    Swih^rlandf  Bcmnty  and 
Hoffdtoom^  Justices.] 


Bbbtt  and  others  va,  Bucenam  and  others. 

Under  the  proTisioos  of  the  code,  a  party  to  an  action  may  not  only  he  exam- 
ined, at  the  option  of  the  adverse  party,  in  the  same  manner  as  any  other 
witness,  hut  he  may  also  he  required  and  compelled  to  produce,  on  such 
examination,  hooks,  papers,  ftc.  which  are  under  his  control. 

The  proper  mode  of  proceeding,  under  an  order  for  the  examination  of  a  pain- 
ty, where  a  production  of  hooks  d^.  is  sought,  is  to  continue  the  examina- 
tion of  the  witness  until  it  shall  he  ascertained  whether  or  not  he  has  under 
his  control  any,  and  if  any,  what  books  or  papers,  admissible  as  eyidence 
in  the  action  or  necessary  for  the  purposes  of  the  examination ;  and  then 
for  the  Judge  to  direct  what  books  or  papers  (if  any)  shall  be  produced,  and 
when  and  where  they  shall  be  produced. 

A  party  calling  his  adrersary  as  a  witness  has  no  right  to  examine  any  booki 
or  papers,  or  parts  of  books  or  papers,  which  are  neither  pertinent  to  the 
issu^  in^the  action,  nor  connected  with,  or  relevant  to,  the  matters  tn  con- 
troversy. 

APPEAL  from  an  order  made  at  a  special  tenn,  for  the 
examination  of  a  plaintiff  as  a  witness,  before  the  trial 

By  the  Conrty  Bonnet,  J.    The  revised  statutes  (2  JR.  S. 
199,  $  21  dc.)  authorise  this  court  to  OQmp^l  the  discoverj 
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of  books^  papers  and  documents  in  certain  cases ;  and  the 
rules  of  this  court  (14-17)  apply  specially  to  a  discovery  un- 
der such  statutes.  The  code  (§  388)  makes  provision  for 
obtaining  an  admission^  inspection  or  copy  of  books,  papers 
or  documents  material  to  an  action,  or  containing  evidence 
relating  to  the  merits  thereof  or  the  defense  therein.  Section 
389  prohibits  any  action  for  discovery  and  any  examination 
of  a  party  on  behalf  of  his  adversary,  except  in  the  manner 
prescribed  by  chapter  six.  And  sections  390  to  397  provide 
for  examinations,  which  are  the  substitute  for  aU  other 
modes  of  discovery. 

Under  section  390,  a  party  may  be  examined  by  his  adver- 
sary, in  the  same  manner  aa  any  other  witness,  either  at  the 
trial,  or  conditionally,  or  upon  commission ;  and  under  sec- 
tion 391  the  examination  provided  for  in  section  390,  (that 
is,  the  examination  of  a  party  in  the  same  manner  as  any 
other  witness  may  be  examined^  may  be  had  at  any  time  be- 
fore trial,  at  the  option  of  the  party  claiming  it,  on  a  previ- 
ous notice  of  not  less  than  five  days.  It  cannot  be  doubted 
that  any  other  witness  may  be  required  and  compelled,  on 
examination,  at  or  before  a  trial,  to  produce  his  books  &c. 
containing  matter  in  writing  pertinent  to  the  issues  and  com- 
petent to  be  given  in  evidence  in  the  action ;  or  necessary  to 
enable  the  witness  by  reference  thereto  to  testify  in  the  cause. 
And,  in  my  opinion,  it  is  clear,  that,  under  these  provisions 
of  the  code,  a  party  to  an  action  may  not  only  be  examined 
at  the  option  of  the  adverse  party,  in  the  manner  provided, 
but  may  also  be  required  and  compelled  to  produce,  on  such 
examination,  books,  papers,  &c.  which  cure  under  his  control ; 
and  such  I  understand  to  be  the  effect  of  the  decisions  on  this 
point. 

Perhaps  the  orders  made  in  this  case  were  more  compre- 
hensive, in  terms,  than  they  should  have  been ;  but  whether 
so  or  not,  the  proper  mode  of  proceeding  under  them,  and  in 
other  like  cases,  in  my  opinion,  will  be  to  proceed  with  the 
examination  of  the  party  called  as  a  witness^  until  it  shall  be 
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aficertained  whether  or  not  he  has  under  his  control^  any, 
and  if  any  what,  books  or  papers  admissible  as  evidence  in 
the  action,  or  necessary  for  the  purposes  of  the  examination ; 
and  then  for  the  judge  before  whom  the  examination  is  had, 
to  direct  what  books  or  papers  (if  any)  shall  be  produced, 
and  when  and  where  they  shall  be  produced.  The  party 
calling  his  adversary  as  a  witness,  will  have  no  right  to  ex- 
amine any  books  or  papers,  or  parts  of  books  or  papers,  which 
are  neither  pertinent  to  the  issues  in  the  action,  nor  connect- 
ed with,  nor  relevant  to,  the  matters  in  controversy. 

The  order  appealed  from  should  be  affirmed,  without  costs 
to  either  party ;  and  the  examination  of  the  plaintiff  should 
proceed  in  the  manner  above  indicated. 

'  [Nkw  Tobk  Gbnsbal  Tbrx,  Noyember  5,  1860.    JMherlandf  Ingrakam 
and  Bonney^  Jostices.] 


Clabk  v8.  Thb  Eighth  Avektte  Bail  Boad  Company. 

A  ndl  road  company  is  bound  to  exercise  great  care  and  caution  in  canylng 
passengers  through  the  streets  of  a  city. 

In  an  action  by  a  passenger,  to  recover  damages  for  an  iijuxy  sustained  by 
hSm  by  means  of  a  collision,  the  negligence  of  the  platnttiT,  in  order  to  de- 
feat the  action,  must  haye  contributed  to  the  injury  or  the  accident 

A  passenger's  occupancy  of  the  platform  of  the  car,  if  it  be  by  the  permission 
of  the  carriers  or  their  senrants,  and  if  accompanied  by  active  efforts  on 
the  part  of  the  passenger  to  get  in  a  safe  position,  and  to  avoid  being  hurt 
aiker  he  sees  danger  approaching,  will  not  render  him  guilty  of  negligence. 

The  statutory  provision  that  a  person  iijured  while  standing  <m  the  platfonn 
of  a  car  cannot  sustain  an  action  for  the  ii\jury,  provided  a  notice  is  posted 
Umde  of  the  car,  forbidding  passengers  to  take  such  a  position,  and  there 
Is  room  inside  of  the  car,  will  not  prevent  a  recovety  by  a  passenger  injured 
whUe  standing  on  the  platform,  where  the  only  notice  not  to  occupy  the 
platform  Ib  posted  autnde  of  the  car,  and  is  not  shown  to  have  come  to  bis 
knowledge,  and  the  car  is  full,  inside. 

In  what  cases  it  is  proper  to  submit  the  question  of  the  plaintiff's  negligence 
to  the  jury ;  and  when  it  is  the  duty  of  the  Judge  to  direct  a  nonsuit 
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A  PPBAL  by  the  defendants  from  a  judgment  rendered  m 
xx  favor  of  the  plaintiff  for  $450  damages  beside  ooets,  in 
a  suit  tried  before  Mr.  Justice  Baxoom,  at  a  circuit  in  New 
York  on  the  4th  da]/  of  November,  1858.  The  action  was 
brought  to  recoTer  damages  for  personal  injuries  sustained  by 
the  plaintiff  in  consequence  of  a  collision  between  one  of  the 
cars  of  the  defendant  and  the  horses  attached  thereto  pro- 
ceeding up  Hudson  street,  and  at  its  junction  with  Canal 
street,  and  a  horse  and  cart  in  Canal  street.  The  plaintiff 
was  standing  on  the  steps  of  the  forward  platform  of  the 
car,  and  in  that  position  was  struck  hj  the  shaft  or  hub 
of  the  wheel  of  the  cart  and  thrown  from  the  car  and  in- 
jured in  his  ankle  and  leg.  One  of  the  principal  questions 
in  the  case  was,  whether  any  negligence  was  shown  to  have 
been  committed  on  the  part  of  the  defendant.  The  plaintiff's 
evidence  tended  to  show  that  the  plaintiff,  having  paid  hia 
fare,  was  standing  on  the  steps  of  the  platform,  without 
objection  on  the  part  of  the  driver  or  any  other  agent  or  em- 
ployee of  the  defendants ;  the  inside  of  the  car  and  the  for- 
ward platform  appearing  to  be  full.  The  horses  were  on  a 
trot,  and  the  horse  and  cart,  when  discovered,  were  some 
three  or  four  rods  ahead,  not  moving,  but  the  horse  appearing 
frightened  and  ungovernable,  in  a  position  to  be  seen  by  the 
driver  of  the  car,  who  might  have  slackened  the  pace  of  his 
horses  but  did  not ;  the  brakes  not  being  applied  till  afta:  the 
accident.  The  horse  attached  to  the  cart  at  length  started, 
having  been  near  the  track  of  the  rail  road,  and  some  portion 
of  the  cart  was  supposed  to  have  come  in  collision  with  the 
person  of  the  plaintiff,  which  was  not  exposed  outside  of  the 
line  of  the  body  of  the  car,  and  that  did  not  appear  to  have 
been  touched  by  the  horse  or  cart  The  plaintiff  paid  his 
fare  to  the  conductor,  on  the  platform.  The  defendant  moved 
for  a  nonsuit,  which  was  denied  and  its  counsel  excepted. 
Some  evidence  was  given  on  the  part  of  the  defence,  tending 
to  make  the  case  somewhat  more  favorable  to  the  defendant, 
and  the  motion  for  a  nonsuit  was  renewed  at  the  dose  of  the 
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testimony  and  again  denied,  and  the  defendant  excepted, 
y  arioufl  exceptions  w^re  also  taken  to  the  charge  of  the  judge, 
which  are  considered  in  the  opinion  of  the  court.  The  jury 
rendered  a  verdict  of  $450  in  favor  of  the  plaintiff,  on  which 
judgment  was  entered,  and  the  plaintiff  appealed. 

H.  M.  HydCy  for  the  plaintiff. 
JBichard  Mottj  for  the  respondent. 

By  the  Court,  Hogbboom,  J.  The  judge  at  the  circuit,  in 
his  charge  to  the  jury,  announced  the  rules  of  law  applicable 
to  cases  of  this  description  correctly,  in  the  main,  as  is  not 
denied ;  and  as  to  the  points  to  which  exceptions  were  taken, 
I  think  he  was  also  correct.  He  is  supposed  to  have  erred  in 
charging  the  jury  that  the  defendants  and  their  servants  were 
bound  to  exercise  greai  care  and  caution  in  carrying  the  plain- 
tiff. But  this  was  manifestiy  the  true  rule  as  between  the  de- 
fendants and  their  passengers;  the  only  question  being, 
whether  he  might  not,  consistently  with  the  law,  have  laid 
down  a  more  rigorous  rule.  (Story  on  BaUmenta,  §  601. 
AngeU  on  OarrierSy  §  §  521  to  523.  HoJbrooh  v.  UOoa  and 
Schenectady  B,  B.  Co.,  16  Barb.  115.  Hegeman  v.  Wee- 
tern  B.  B,  Corporation,  Id.  353.  Camden  and  Aniboy 
B.  B.  and  Transportation  Co.  v.  Burke,  13  Wend.  611. 
Caldtodl  V.  Murphy,  1  Duer,  233.  Bowen  v.  N.  T.  Central 
B.  B.  Co.,  18  N.  T.  Bep.  408.  Ingalls  v.  BtUs,  9  Met- 
calf,\.  StokeY.SaJMon8taM,l'iP€ter8,l%l,l^l,l%Z.)  The 
case  of  Brand  v.  Schenectady  and  Troy  B.  B.  Co.  (8  Barb. 
368)  is  supposed  to  have  laid  down  a  different  rule,  and  to 
have  required  the  exercise  of  only  ordinary  care ;  but  this  is 
an  entire  mistake.  The  latter  was  the  case  of  a  collision  be- 
tween the  defendant's  car  and  a  foot  passenger  on  a  street  or 
highway ;  and  it  was  held  that,  with  equal  means  of  observa- 
tion and  equal  opportunities  to  avoid  the  collision,  each  were 
bound  to  the  exercise  of  reasonable  and  ordinary  care,  which 
ordinary  care  was  defined  to  be  such  reasonable  care  as  a  pru- 
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dent  person  would  employ  in  view  of  all  the  circumstances. 
But  the  higher  and  more  rigorous  care  which  the  carriers  of 
passengers  for  hire  were  bound  to  obseire  towards  their  pass* 
eugers^  whom  they  contracted  to  convey  safely^  was  in  that 
case  very  distinctly  recognized. 

That  the  negligence  of  the  plaintiff — in  order  to  defeat  the 
action — must  have  contributed  to  the  injury  or  the  accident, 
or^  as  the  case  somewhat  obscurely  expresses  it,  to  the  cause 
of  the  accident^  is  also  well  settled.  I  regard  the  expression 
just  noted  as  intending  the  same  thing  as  the  injury  or  ca- 
tastrophe itself^  and  as  not  likely  to  mislead  the  jury. 

Nor  do  I  think  there  was  any  error  in  charging  the  jury 
that  the  plaintiff's  occupancy  of  the  platform  of  the  car,  if 
done  by  the  permission  of  the  defendants  or  their  servants, 
and  if  accompanied  by  active  efforts,  on  the  part  of  the  plain- 
tiff, to  get  in  as  safe  a  position  as  he  could,  and  to  avoid  be- 
ing hurt,  after  he  saw  the  horse  and  cart  ahead  of  the  car, 
did  not  make  him  guilty  of  negligence.  There  is  some  rea- 
son for  saying  that  such  a  position  is,  in  some  respects,  in  the 
case  of  cars  drawn  by  horses  through  the  streets  of  a  city,  not 
more  unsafe  than  one  inside  of  the  car ;  and  when  occupied 
with  the  permission  of  the  defendants,  and  without  notice  or 
information  of  its  danger — the  inside  of  the  car  being  full — 
may  be,  perhaps,  properly  said  not  to  justify  the  imputation 
of  n^ligence  to  the  plaintiff  The  charge  must  be  considered 
in  the  light  of  the  evidence,  and  thus  considered,  I  regard  it 
as  unobjectionable.  The  statutory  provision,  (1  JS.  S.  1238, 
§  45,  ^k  ed.)  that  a  person  injured  while  standing  on  the 
platform  of  a  car,  cannot  sustain  an  action  for  the  injury, 
provided  a  notice  is  posted  inside  of  the  car  forbidding  the 
passenger  to  take  such  a  position,  and  provided  also  there  is 
room  for  the  passenger  inside  of  the  car,  cannot  avaU  the  de- 
fendants ;  for,  according  to  the  plaintiff's  case,  neither  of 
these  provisos  were  observed  by  the  defendants.  In  the  first 
place,  the  notice  not  to  occupy  the  platform  was  posted  out- 
aide  of  the  car,  and  is  not  shown  to  nave  come  to  the  knowl- 
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edge  of  the  plaintiff ;  and  in  the  second  place^  the  car,  ao* 
cording  to  the  plaintiff's  testimony,  was  full. 

Nor  was  the  defendants'  exception  tenable,  to  the  remark 
of  the  judge,  that  it  had  been  decided  that  where  a  party  was 
injured  by  the  negligence  of  the  agents  of  a  rail  road  company, 
when  seated  in  a  baggage  car,  if  he  was  there  by  permission 
of  the  company,  such  party  could  recover.  It  may  be  said 
to  have  been  rather  the  statement  of  a  fact  than  the  announce- 
ment of  a  rule  of  law.  The  &ct  that  such  decision  had  been 
made  was  not  controverted,  and  it  was  used  merely  for 
purposes  of  illustration,  and  did  not  assume  the  form  or  char- 
acter of  a  direct  charge  upon  that  point. 

These  embrace,  substantially,  the  exceptions  made  to  the 
rulings  of  the  judge,  except  those  made  to  his  refusal  to  non- 
suit, and  one  made  to  his  refusal  to  charge  that  there  was  no 
evidence  to  show  such  fault,  negligence  or  misnmnagement 
on  the  part  of  the  defendants'  agents,  as  to  make  the  defend- 
ants liable  in  this  action.  These  present,  as  I  think,  the  only 
serious  and  embarrassing  questions  in  the  case.  I  have  had 
some  doubt  whether  the  evidence  of  the  defendants'  negligence 
was  sufficiently  strong  to  authorize  its  submission  to  a  jury, 
but  have  concluded,  on  the  whole,  that  it  was  not  error  to 
leave  that  question  to  them.  It  can  scarcely  be  said  to  have 
been  entirely  clear  that  no  negligence  was  committed  by  the 
driver  of  the  car.  A  riestive  and  refractory  horse,  attached 
to  a  cart,  is  found  three  or  four  rods  in  front  of  the  defendants' 
car.  Some  of  the  evidence  shows  the  horse  to  have  been 
partly  on  the  track.  If  the  cars  proceeded  on  their  course, 
there  may  perhaps  be  said  to  have  been  a  reasonable  proba- 
bility that  the  car,  or  the  horses  attached  to  it,  would  come 
in  collision  with  the  fractious  animal  in  front,  or  so  frighten 
and  excite  him  as  to  expose  the  passengers  in  the  car  or  on 
the  platform  to  danger  of  injury  from  the  horse  or  the  cart. 
If  the  jury  could  legitimately  have  drawn  such  an  inference, 
their  verdict  for  the  plaintiff  would  stand,  and  ai  refusal  to 
nonsuit  would  be  proper.    We  oasi  scarcely  say  that  the  base 
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was  80  clear  for  the  defendants  as  to  make  it  illegal  for  the 
judge  to  submit  to  them  the  question  of  fisust^  a  question 
which  involved  the  necessity,  on  their  part,  of  determining 
not  only  what  in  reality  were  the  facts  bearing  on  this  ques- 
tion of  negligence,^  but  what  were  the  legitimate  inferences  to 
be  drawn  from  them  in  view  of  all  the  circumstances  of  the 
case.  This  case  lies  very  near  the  line  which  divides  thoee 
cases  where  it  is  the  duty  of  the  judge  to  nonsuit  the  plaintiff, 
from  those  where  he  is  authorized  to  submit  the  question  to 
the  jury. 

On  the  whole  I  think  the  verdict  should  not  be  distarbed, 
and  that  the  judgment  at  the  circuit  should  be  affirmed. 

Judgment  affirmed. 

[Nbw  Tobk  QwnMAL  Tbsx,  NoTember  7, 1860.    Sutkgrlandf  Bomujf  and 
Edgtboem,  JnsUoes.] 


Allen  and  others  vs.  HcObajsson 

Where,  upoD  a  motion  to  racate  an  order  of  arrest,  ihe  affidavit  of  the  plaln- 
tiff  ia  read,  which  poBitively  and  nneqaiTocaUy  aHeges  the  making  of  cer- 
tain lUae  repreBentations  by  the  defendant,  at  the  time  of  purchasing  goods 
of  the  plaintiff;  and  this  is  met  by  the  affidavit  of  the  defoidant,  whersin 
he  positiyely  denies  making  such  fulse  representations,  the  defendant's 
affidavit  should  be  considered  as  nentralizing  that  of  the  plaintiff  upon  that 
point;  leaving  the  plaintiff  to  make  out  his  case  of  ftandnlent represent- 
ations  by  other  or  Airther  prooft  or  circmnstances. 

The  question,  upon  motions  to  vacate  orders  of  arrest,  is  whether  npoa  the 
whole  case  as  made  by  the  affida^ts  on  both  sides,  the  court  would,  if  caned 
upon  to  act  on  the  iq[>plication  as  raa  novti,  grant  the  order  of  arrest 

A  PPBAL  from  an  order  made  at  a  special  term,  denying 
XJL  the  defendant's  motion  to  vacate  an  order  of  sxreet 


John  O.  Dtmmick  for  the  appellant 
J.  B.  Marvin  tor  the  respondents. 
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Allen  «.  McCrusoD. 

By  ihe  Courty  Suthsbland,  J.  I  cannot  approve  the 
principle  annonnced  by  the  learned  jnstioe  at  special  tenn  as 
the  principle  upon  which  he  denied  the  motion  to  vacate  the 
order  of  arrest  in  this  case.  The  afiSdavit  of  one  of  the 
plaintiffs  positively  and  unequivocally  alleged  the  making  of 
certain  £Edse  representations  at  the  time  the  goods  were 
bought.  The  affidavit  of  the  defendant  as  positively  and 
unequivocally  denied  making  such  false  representations.  The 
principle  announced  by  the  learned  justice,  and  upon  which 
he  appears  to  have  denied  the  motion,  was,  that  in  such  case 
the  affidavit  of  the  defendant  was  not  sufficient  to  vacate  the 
order  of  arrest ;  that  it  required  something  more  than  the 
defendant's  affidavit  to  vacate  the  order  of  arrest — something 
to  turn  the  scale. 

Fraud  is  a  crime.  Imprisonment  for  debt  is  abolished. 
When  a  man  is  arrested  for  fraudulently  contracting  a  debt, 
he  is  arrested  for  the  fraud,  aud  not  for  the  debt.  The  pro- 
visional remedy  of  arrest  is  given  for  the  collection  of  the 
debt ;  but  the  provisional  remedy  is  to  punish  the  debtor  for 
his  fraud  by  impiisonment,  until  he  pays  the  debt.  If  this 
is  so,  every  principle  of  justice,  and  all  the  analogies  of  the 
common  law,  require  that  in  this  case  on  the  point, whether 
the  d^endant  made  the  fraudulent  representations,  his  affi- 
davit should  be  considered  as  neutralizing  the  plaintiff's  affi- 
davit, leaving  the  plaintiffs  to  make  out  their  case  of  alleged 
fraudulent  representations  by  other  or  farther  proo&  or  cir- 
cumstances. 

I  think  the  true  principle  which  should  control  the  dispo- 
sition of  these  motions  to  vacate  orders  of  arrest  is  stated  in 
Ohapin  v.  SeeUy^  (13  Howard^  ^90,)  and  in  Union  Bank  yI 
Motif  (6  Abbotty  315,)  which  is  substantially,  that  the  ques- 
tion is  upon  the  whole  case  as  made  by  the  affidavits  on  both 
sides ;  would  the  court,  if  called  upon  to  act  upon  the  appli- 
oation  as  res  nova,  grant  the  order  ? 

Again,  the  alleged  fraudulent  representations  for  which  the 
defendant  was  arrested  were  merely  as  to  what  he  was  worth. 
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The  allegations  are^  that  when  the  fint  bill  of  goods 
bought;  the  defendant  said  he  was  worth  $20,000 ;  when  the 
second  bill  was  bought,  that  he  was  worth  $15,000.  Assmn- 
ing  that  the  defendant  made  those  representations,  did  he 
make  them  from  a  mistaken  opinion  as  to  what  he  was  worth ; 
or  did  he  know  at  the  time  that  he  was  insolyent ;  and  did 
he,  knowing  this,  make  them  with  intent  to  defraud  the 
pIainti£Ei? 

In  my  opinion,  the  drcomstanoes  alleged  in  the  affidavits 
upon  which  the  order,  of  arrest  was  granted,  are  yeiy  slight 
to  show  the  fraudnlent  intent;  and  these  drctmistanoeB, 
slight  as  they  are,  are  satisfactorily  explained  by  the  affi- 
davits on  which  the  motion  to  vacate  the  order  of  arrest 
was  made. 

The  order  of  the  special  term  should  be  reversed,  with  ten 
dollars  costs, 

[Nbw  Tobk  Obitbsal  Tbbx,  Korember  5, 1860.    SiUkerland,  Eogeboom  and 
Memitdjf,  Juitloei.] 


Wabben  t;^.  Eddy,  impleaded,  &c. 

An  order  for  affirmance,  by  default,  founded  upon  a  notice  of  argmnent  ad- 
dreflsed  to  and  serred  npon  the  attorney  of  a  defendant,  after  the  death  of 
the  latter,  and  after  the  attorney  for  the  appellant  has  been  notified  of  hit 
death,  Ib  irregular. 

If  the  personal  representative  of  the  deceased  defendant  is  a  non-resident^  so 
that  the  -action  cannot  be  reriyed  in  his  name,  the  proper  course  of  the  plain- 
tiff,  if  he  desires  to  prosecute  the  appeal,  after  receiving  notice  of  the  death 
ol  the  defendant,  and  that  his  administrator  intends  to  abandon  the  appeal, 
ls»  to  have  an  admiidstrator  appointed  here,  and  then  apply  to  have  the  ac- 
tion revived  in  the  name  of  the  latter. 

Whether  the  general  term,  where  a  case  has  been  made,  on  appeal,  win  gel 
possession  of  the  appeal,  so  as  to  be  able  to  tyfirm  the  judgment,  belbre  the 
case  has  been  filed  or  eerredl    Quare, 
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Warren  tr.  Xddy. 

APPEAL  fipom  an  order  made  at  a  special  term^  Bottang 
aeide  a  judgment  of  affirmance. 

Mr.  Cfarviny  for  the  defendant  and  respondent. 

K  P.  Olark,  for  the  plaintiff  and  appellant. 

X 

By  the  Court f  Sutherland^  J.  I  think  the  order  of  the 
general  term  affirming  the  judgment^  and  the  judgment  of 
affirmance  entered  thereon,  were  made  and  entered  irregnlarly, 
and  that  the  order  of  the  special  term  appealed  from,  setting 
aside  the  judgment  of  affirmance,  should  be  affirmed. 

The  notice  of  argument  for  the  February  general  term,  I860, 
was  addressed  to  and  served  upon  J.  W.  Culver,  as  the  attorney 
for  the  defendant  Daniel  F.  Eddy,  long  after  the  death  of  the 
latter,  and  after  the  attorney  for  the  appellant  had  been  no- 
tified of  his  death. 

At  the  time  of  the  service  of  the  notice,  J.  W.  Culver  could 
not  act  for  a  dead  man,  and  he  had  no  authority  to  act  for  or 
represent  his  estate. 

The  order  of  the  general  term  for  affirmance  by  default, 
founded  on  such  notice,  was  therefore  irregular,  inasmuch  as 
it  was  made  without  notice  to  any  one  representing  the  estate 
or  interests  of  Daniel  F.  Edd/s  estate.  His  personal  repre- 
sentative was  a  non-resident,  and  the  action  could  not  there- 
fore have  been  revived  in  his  name ;  but  the  plaintiff,  if  he 
desired  to  prosecute  the  appeal,  after  he  received  notice  of 
the  death  of  Eddy,  and  that  his  foreign  administrator  intended 
to  abandon  the  appeal,  could  have  had  an  administrator  ap- 
pointed here,  and  then  he  could  have  applied  to  have  the  action 
revived  in  the  name  of  such  domestic  administrator.  I  see 
no  other  way  in  which  he  could  regularly  obtain  a  judgment 
of  affirmance,  after  the  death  of  Eddy. 

There  is  doubt,  too,  as  the  case  was  never  served  or  filed, 
whether  the  general  term  ever  got  possession  of  the  appeal, 
so  as  to  qfirm  the  judgment.    The  general  tenn  could  of 
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oouTse  dismiss  the  appeal  for  the  non-service  of  the  case,  bat 
whether  they  can  affirm  the  judgment,  where  a  case  has  been 
madey  before  the  case  has  been  either  filed  or  served,  is,  to 
say  the  least,  doubtf uL  {See  Hunt  v.  Bloomer y  3  Kem.  341 ; 
Pope  V.  Dinsmorey  29  Barb.  367.)  But  it  is  not  necessary 
to  decide  that  question  in  this  case.  I  think  the  order  of  the 
special  term  should  be  affirmed,  with  $10  costs  on  the  first 
point  alone. 

[Nxw  To&K  OsvBRAL  Tbbx,  November  6,  1860.    Sutherland,  Hogtboom 
■nd  SofMMy,  Jwiioee.] 


INDEI 


ACTION. 

1.  Where  a  complaint  alleged  that  the 
defendants,  officers  of  a  corporation, 
wrongftilly  and  frandnlently  issned 
false  certificates  of  stock,  heyond  the 
dbartered  power  or  right  of  the  cor- 
poration ;  that  subsequently  a  parcel 
of  such  false  certificates,  purporting 
to  represent  8000  shares  of  genuine 
stock,  came  into  the  hands  of  the 
plaintiff,  by  purchase,  not  from  the 
defendants,  but  ttom  third  parties, 
who  had  taken  them,  either  directly 
or  remotely,  from  the  defendants ; 
J7dU,  on  demurrer,  that  the  com- 
plaint showed  no  cause  of  action  on 
the  part  of  the  plaintiff,  against  the 
defendants ;  there  being  no  privity 
between  the  parties,  and  the  plain- 
tiff having  his  remedy  against  the 
parties  from  whom  he  purchased  the 
&lse  certificates.     Seizer  ▼.  Mah, 

76 

2.  Where  a  party  .is  in  possession  of 
property,  claiming  it  as  his  own,  and 
proves  a  sale  thereof  to  him  by  the 
former  owner,  sufficient  as  between 
them,  to  pass  the  title,  this  is  suffi- 
cient proof  of  property  to  entitle  him 
to  recover  against  a  wrongdoer,  for 
taking  and  converting  it.  Beafy  v. 
Swarihna,  684 

8.  Before  an  action  will  lie,  at  the  suit 
of  an  individual  sustaining  peculiar 
damages,  against  a  municipal  cor- 
poration, for  an  omission  to  per- 
form a  duty  enjoined  by  law,  it  must 
be  shown  tiiat  the  duty  has  been  im- 
poeed  ahtdhitthf  and 

667 


and  does  not  netUk  discrMm.  P^ek 
V.  ViOage  of  Batama,  684 

See  Aebbst,  8. 

JUDGHBNT,  1. 
JUBTXOBfl*  COUBTB,  1. 


ADJOINING  TOWNS. 
See  JusTioBS*  Coubts,  2. 

AFFIDAVIT. 

See  Abbbst,  8,  9. 
Pbactiob,  8  to  8. 

AGENT  AND  AGENGT. 
See  Pbinoipal  abd  Aobbt. 

AGBEEMENT. 

1.  Oeneral  rtHes  of  condrueiion. 

1.  The  general  rule  or  principle  is,  that 
the  construction,  force  and  effect  of 
a  contract,  and  the  rights  of  the 
parties  under  it,  as  distinguished 
from  their  remedies  on  it,  are  to  be 
determined  by  the  law  of  the  place 
of  the  contract,  unless  the  parties 
contemplated  another  place  for  per- 
formance ;  and  if  they  did,  then  the 
law  of  the  place  so  contemplated  is 
to  prevail    Leey.SOUek,  522 

2.  CouBtfucHot^eftiiipcyrtieidafrcneee. 

2.  Upon  a  sale  of  goods  by  the  plain- 
tlA  to  B.  S.,  in  the  ci^  of  New  xcvk, 
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moEX. 


itWM  agreed  between  the  parties 
that  B.  8.  should  give  his  promisso- 
ry DOte  for  the  price,  to  be  indorsed 
by  O.  8.  a  resident  of  M.  in  the  state 
of  Illinois.  A  note,  payable  to  the 
order  of  G.  8.  at  M.  was  accordingly 
made  and  sicrned  by  B.  8.  and  by 
him  forwarded  to  G.  8.  in  Illinois. 
G.  8.  on  reoeinng  the  note,  indorsed 
it,  and  sent  the  same  by  mail  to  B. 
8.  at  Beloit,  Wisconsin,  who  enclosed 
the  note  thus  indorsed,  to  the  plain- 
tiA  at  New  Tork.  Held  that  the 
note,  and  the  indorsement,  were  in- 
dependent contracts ;  the  former  to 
be  performed  in  Illinois,  and  the  lat- 
ter in  New  York.  That  both  the 
note  and  the  indorsement  were  to  be 
deemed  made  in  New  York;  and 
that  the  question  of  the  liability  of 
G.  8.,  as  indorser,  was  to  be  determ- 
ined by  the  law  of  New  York,  and 
not  by  the  law  of  Illinois.  Accord- 
ingly hdd  that  a  recovery  could  be 
bad,  in  this  state,  aj^instthe  indor- 
ser, without  proving  any  attempt  to 
collect  the  note  of  the  maker  by  a 
suit  against  him.    Lee  v.  SeQeck,  622 

See  also  Bauiicea  ▼.  O'Keefe,  434. 
Clark  V.  OUbert,  676. 
Woodford  t.  FaMerMon,  636. 
PABTxaasHtp,  8. 

8.  Vdltdiijfof. 

8.  A  contract  void  by  the  statute  of 
fhinds,  is  capable  of  becoming  valid 
and  obligatory  by  subsequent  part 
performance.    BouiiceU  v.  O'Keefe^ 

434 

4.  Where  there  are  subsequent  trans- 
actions between  the  parties  to  a  void 
contract,  which  are  not  only  in  ap- 
parent conformity  to  the  terms  of 
such  contract,  but  in  actual  execu- 
tion of  it— doneuTuitfr  the  contract— 
the  contract  originally  void  becomes 
▼alid  and  obligatory  upon  the  par- 
ties, and  they  cannot  successfully 
resist  its  enforcement,  A 

6.  An  agreement  between  M.  and  B., 
to  the  effect  that  M.,  in  considera- 
tion of  the  giving  of  a  promissory 
note  by  B.  for  |3(K)0,  would  use  his 
supposed  influence  with  the  street 
commissioner  of  the  city  of  New 
York,  and  by  such  influence  induce 
a  fltvorable  settlement  and  allow- 
ance of  certain  disputed  claims  and 
accounts  of  B.  against  the  city  cor- 
poratioD,  the  aUowaoee  of  which 


couM  not  be  obtained  without  wneh 
influence ;  ffM  illegal,  and  that  no 
contract  made  in  cooalderatioa 
thereof  could  be  enforced  by  law. 
DevUn  ▼.  Brady ,  618 

6.  And  where  a  pnmiissory  note,  gv^m 
as  the  consideration  of  such  an 
agreement,  to  M.  waa  indorsed  bj 
the  latter  to  the  pUuntiff,  with 
notice  of  the  facts,  who  procured 
the  same  to  be  discounted  by  a 
bank  for  his  own  beneflt,  and  he 
himself  received  the  proceeds  of  the 
discount,  and  the  plaintiff,  after  the 
note  was  dishonored  and  in  the 
hands  of  the  bank,  took  it  up  and 
paid  to  the  bank  the  amount  Uiere- 
of;  Hdd  that  he  was  not  entitled  to 
stand  in  the  shoes  of  the  bank, 
which  received  it  before  matarity, 
and  paid  value  for  it,  in  good  fiaith ; 
but  that  his  position  and  rights,  aa 
against  the  prior  parties  thereto, 
were  the  same  as  if  he  had  never 
parted  with  the  note.  A 

4.  iScsofstoK  of. 
See  Vbvdor  avd  PuBCHASia, 

WOBK  AND  LABOB. 


ALIEN. 

1.  Although  aa  alien  may  not  acqnhe 
title  to  real  estate,  as  against  the 
true  owner,  by  an  adverse  posBeo 
sion  of  twenty  years,  claiming  title 
thereto  in  himself,  yet  the  statnta 
of  limitations  will  fhmish  a  perfect 
defense  to  an  action  of  ^ectment 
against  him  by  the  true  own«>. 
Overing  t.  Rusedl,  268 


AMENDMENT. 

1.  Cf  atuteer, 

1.  A  moUon  to  amend  an  answer,  so  as 
to  authorize  certain  evidence  to  be 
giyen,  if  within  the  jurisdiction  of 
a  referee  to  grant,  is  addressed  to 
his  discretion,  and  from  his  decision 
no  appeal  will  lie.  Wood/mg  r. 
AtTfow,  657 

2.  Where  the  amendment  proposed  to 
be  made,  in  an  answer,  contemplates 
a  new  defense,  yro  Umio,  a  referee 
has  no  Jurisdiction  oifer  the  motion. 


INDEX. 
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IU)d  Ihe  aaiendment^  if   granted, 
would  be  irregular,  ib 

2.  Of  judgment. 

8.  Au  amendment  of  the  record  of  a 
Judgment,  and  the  execution,  made 
by  order  of  the  court,  upon  an 
ex  parte  application,  after  a  sale  of 
property  by  the  sheriff,  by  substi- 
tuting the  true  name  of  the  defend- 
ant for  the  name  erroneously  in- 
serted, will  not  have  the  effect  to 
render  the  aale  valid,  or  to  divest 
the  defendant  of  the  title  10  tbe 
property  levied  on,  and  transfer  it 
to  the  purchaser.  Famham  v. 
HMreth,  »  277 

See  Appeal. 

JUDOMSNT. 


ANSWER. 
See  AmENDMSKT,  1. 

JnSTICBB*  COUBTS,  1. 


APPEAL. 

1.  A  motion  to  amend  an  answer,  so  as 
to  authorize  certain  evidence  to  be 
given,  if  within  the  jurisdiction  of 
a  referee  to  grant,  is  addressed  to 
his  discretion,  and  from  his  decision 
no  appeal  wiU  lie.  Woodnruff  v. 
JSTicrson,  657 

2.  A  judgment  is  to  be  deemed  entered 
by  the  direction  of  a  single  Judge 
when  it  is  entered  by  the  clerk,  at 
the  circuit,  upon  the  verdict  of  a 
Jury,  under  section  264  of  the  code, 
and  Arom  such  a  judgment  section 
848  authorizes  an  appeal  upon  the 
law  to  the  general  term,  without  any 
motion  having  been  previously 
made,  at  a  special  term,  for  a  new 
trial.  Morrieon  v.  The  New  York 
and  New  Eaven  BaU  Road  Co,,  668. 

8.  8ucb  an  appeal  brings  up  the  law 
of  the  case,  as  presented  by  excep- 
tions taken  on  the  triaL  %b 

4L  To  present  a  question  of  fact  upon 
the  evidence,  or  the  right  of  the  un- 
successful party  to  a  new  trial,  for 
the  reason  that  the  verdict  is  against 
evidence,  or  upon  the  ground  of  sur- 
prise, or  newly  discovered  evidence, 


or  the  like,  a  motion  most  be  made 
at  a  special  term,  and  from  the  oider 
made  thereon,  an  appeal  to  the  gen- 
eral term  lies.  «& 

6.  When  a  question  of  law,  only,  is 
raised  at  the  circuit,  which  is  de- 
cided by  the  justice  Uiere  presiding 
and  disposes  of  the  whole  case,  and 
the  justice  directs  the  finding  of  a 
verdict,  and  judgment  is  entered 
thereon,  an  appeiQ  from  such  judg- 
ment, to  the  general  term,  may  be 
immediately  taken.  Morange  v. 
Morris,  650 

6.  Such  a  judgment  is  to  be  deemed 
entered  upon  the  direction  of  a  sin- 
gle judge,  within  the  meaning  of 
section  848  of  the  code.  %b 

7.  Whether  the  general  term,  where  a 
COM  has  been  made,  on  appeal,  will 
get  possession  of  the  appeal,  so  aa 
to  be  able  to  agSrm  the  judgment, 
before  the  case  has  been  filed  or 
served  1    Quare,     Warren  v.  £ddy, 
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APPROPRIATION  OF  PAYMENTS. 
See  Patmbhts,  2  to  12. 

ARREST. 

1.  Where  the  defendant  obtained  |3800 
from  the  plainti£fb,  upon  three  checks 
drawn  by  him,  two  of  which  were 
upon  a  bank  at  Rahway,  N.  J.,  and 
the  other  upon  a  bank  in  the  city  of 
New  York,  representing,  at  the  time, 
that  the  two  former  checks  were 
good,  and  that  he  was  authorized  to 
draw  for  |40,000 ;  that  he  had  the 
money  in  bank,  and  that  he  waa 
good  for  the  amount  of  those  checks, 
himself;  and  it  appeared,  upon  a 
motion  to  discharge  an  order  of  ar- 
rest, that  two  days  before  the  de- 
fendant obtained  the  money  on  the 
checks,  his  notes,  to  the  amonot  of 
$6000,  were  protested,  and  that  at- 
tachments were  soon  after  issued 
thereon,  and  the  notes  still  remained 
unpaid;  that  he  was  insolvent  at 
the  time,  and  knew  it ;  that  he  had 
no  funds  in  the  bank  at  R. ;  and  bad 
only  been  allowed  to  overdraw  hia 
account,  and  the  bank  declined  to 
honor  the  checks;  that  he  made 
other  cotemporaneouB  attempti  to 
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obtain  goodf  on  credit,  from  other 
pOTions,  npon  like  representationa ; 
and  that  he  fluled,  two  days  after 
obtaining  the  money  on  the  checks ; 
the  defendant  not  positively  alleg- 
ing, on  the  motion,  that  he  belioTed 
himself  to  be  solvent  when  he  ob- 
tained the  money ;  HM  that  a  pri- 
fiia  fnkoU  case  of  fhiudnlent  intent 
was  established,  in  respect  to  all  the 
checks ;  and  the  order  refusing  to 
discharge  the  order  of  arrest  was 
affirmed.    BaUard  t.  FuUer,       68 

2.  On  a  motion  to  vacate  an  order  of 
arrest,  evidence  of  other  concurrent 
frauds,  committed  by  the  defendant, 
is  admissible,  as  proof  of  his  intent 
in  committing  the  particular  fhiud 
charged.  tb 

8.  An  action — the  leading  object  of 
which  is  to  recover  damages  for  the 
injuries  and  losses  the  plaintiff  has 
sustained  by  the  fraud  of  the  de- 
fendant, which  Araud  consists  in  the 
defendants  falsely  and  fraudulently 
pretending  to  have  been  the  owner 
of  land  in  Iowa,  which  he  induced 
the  plaintiff  to  taJce  in  exchange  for 
a  lot  of  land  in  C.  in  this  state,  worth 
$2000,  whereby  he  lost  that  amount 
of  money ;  and  also  the  further  sum 
of  $800  expenses  incurred  in  remov- 
ing himself  and  family  to  Iowa  on  a 
Anitless  journey  to  take  possession 
of  that  land,  and  in  returning  to  C. ; 
and  the  further  sum  of  $500  for  loss- 
es, sufferings  and  hardships  conse- 
quent upon  such  journey,  and  for 
sacrificing  a  remunerative  employ- 
ment at  home — is  not  an  action  upon 
cotUract,  but  ia  a  special  action  on 
the  case,  to  recover  damages  for  a 
firaud.    ifcOovem  v.  Payn^         88 

4.  Such  a  case  is  not  within  the  4th 
subdivision  of  section  179  of  the 
code,  inasmuch  as  it  cannot  be  said 
to  be  a  suit  to  enforce  a  liability  for 
a  ddd  f^udulently  contracted,  or 
an  chligaiion  fhiudulently  incurred. 
Consequently  the  defendant  cannot 
be  arrested  and  held  to  bail,  in  an 
action  of  that  nature.  ib 

6.  That  section  of  the  code  obviously 
contemplates  that  the  debt  or  obli- 
gation shall  be  of  that  character  that 
a  suit  might  be  brought  on  it,  even 
if  unaccompanied  by  fraud  in  con- 
tracting or  incurring  it,  although  in 
the  latter  case  an  order  of  arrest 


ooold  not  be  obtained.  Ia  oflier 
words,  that  fVand  is  not  the  gist  of 
the  cause  of  action,  though  it  ia  of 
the  order  of  azrast  Pmr  Hoob- 
BOOK,  J.  A 

6.  Where  an  order  of  arrest  coven 
causes  of  action  for  which  the  de- 
fendant is  not  liable  to  arrest,  it 
should  be  vacated  and  set  aaide.  d 

7.  Counto  in  a  complaint,  of  a  cfaano- 
tor  not  such  as  to  Justify  an  order 
of  arrest,  will,  if  coupled  with  a 
count  under  which  an  order  can 
properly  be  obtained,  neoeaaarilj 
vitiate  an  ordtr  of  airest  granted 
upon  the  whole  complaint  tb 

8.  Where,  upon  a  motion  to  vacate  an 
order  of  arrest,  the  affidavit  of  the 
plaintiff  is  read,  which  positively 
and  unequivocally  alleges  the  mak- 
ing of  certain  fi&lse  representatioos 
by  the  defendant,  at  the  time  of  pur- 
chasing goods  of  the  plaintiff;  and 
this  is  met  by  the  affidavit  of  the 
defendant,  wherein  he  positively  de- 
nies making  such  &1se  represent- 
ations, the  defendant's  affidavit 
should  be  considered  as  neutralizing 
that  of  the  plaintiff  upon  that  point ; 
leaving  the  plaintiff  to  make  ont  hia 
case  of  fraudulent  representations 
by  other  or  ftirther  prooft  or  dicmn- 
stanoes.    AUem  v.  MeOrasgtm, 


9.  The  question,  upon  motions  to 
cato  orders  of  arrest,  is  whether  up- 
on the  whole  case  as  made  by  the 
affidavita  on  both  sides,  the  court 
would,  if  called  upon  to  act  oo  the 
application  as  re$  noco,  grant  the 
order  of  arrest  s( 


ASSE8SMSNT8. 

For  iaxeif  see  Covbtitutional  Ljlw, 
2:8,4. 

For  ttrotU,  see  Nbw  Tobk,  (Citt  of,) 
1  to4. 


ASSIGNMENT. 

By  a  debtor  for  ihs  Uh0/U  qf  Mp 
credHors. 

Sh  Dxstob  abp  Cbbditob, 
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AS8I0N0B  AKB  ASSIGNEE. 

As  a  geoeral  and  well  eftoblisbed 
ra]«,  the  aMignee  of  a  demand  is  not 
protected  against  the  snbaeqnent 
dealings  of  his  assignor,  with  the 
debtor,  where  the  latter  acts  in  good 
faith.    EufUingtan  t.  FoUer,     800 

See  LxASB. 

PABTlTBBSHtP,  6. 

Rbnt. 

Vbkdob  abd  Pubchabbb,  6. 


ATTORNEY. 
See  W1TBB88, 

ATTORNEY  GENERAL. 

The  attorney  general  may  bring  an  ac- 
tion in  the  name  of  the  people,  to 
restrain  a  municipal  corporation 
ft'om  exercising  authority,  in  mak- 
ing a  contract,  or  performing  simi- 
lar acts,  not  possessed  by  it  under 
its  charter  or  by  law.  Peo^  ▼. 
MatycT  ^e.  of  New  Yorkf  86 


B 


BANES. 

1,  The  cashier  of  a  bank,  as  its  ezecu- 
tire  officer,  has  authority  to  take 
■uch  measures  for  the  security  and 
eventual  collection  of  a  debt  as  he 
deems  proper,  and  to  act,  in  refer- 
ence to  the  collection  or  compromise 
of  the  same,  according  to  Uie  gen- 
eral usage,  practice  and  course  of 
business.    Bridenbecker  v.  LoweU^  9 

2.  In  the  absence  of  eridence  that  the 
cashier  of  a  bank  was  restricted  in 
his  authority,  it  will  be  assumed 
that  a  transmission  of  promissory 
notes  held  bv  the  bank,  to  an  in- 
dorser,  to  enable  the  latter  to  obtain 
an  indemnity  fi>om  the  maker,  was 
within  the  scope  of  his  authority,  ib 

8.  The  agents  of  a  bank,  occupying  a 
confidential  relation  towards  it,  can- 
not act,  as  such,  in  matters  in  which 
they  have  a  personal  interest       ib 

See  Pbincipal  and  Aobnt. 
Pboxisbobt  Notbs,  8, 4,  5. 


BILLS  OF  EXCHANGK 


The  supreme  court  has  no  power,  in  an 
action  upon  a  draft  or  bill  of  ex- 
change, to  order  the  draft  to  be  an- 
nexed to  a  commission  issued  to 
take  the  examination  of  witnesses 
for  the  defendant,  residing  in  an- 
other state.    BuiUr  v.  Lee,  76 


BILL  OF  LADING. 

1.  A  bill  of  lading  need  not  be  signed 
by  the  master  of  the  vessel.  It  Is 
sufficient  if  it  be  signed  by  the  con- 
signor of  the  goods,  who  is  also 
owner  of  the  vessel.  ^<wi  v.  Cfreene, 

490 

2.  What  will  amount  to  proof  of  an 
implied  authority  in  a  clerk  in  a 
mercantile  house  to  sign  shipping 
bills  in  the  names  of  his  principals. 

ib 

See  CoHSiOBOB  avd  Cobuobbb. 


BONA  FIDE  PURCHASER  OR 
HOLDER. 

See  JuDOXBXT,  6. 

Pbokissqbt  Notbb,  2. 


BROOKLYN,  CITY  OF. 

See  MiTBicipAL  Cobpobationb* 
Sbwbbb. 


BROOKLYN  CITY  RAIL  ROAD 
COMPANY. 

1.  The  resolution  of  the  common  coun- 
cil of  the  city  of  Brooklyn,  of  the 
19th  of  December,  1868,  by  which 
it  signified  its  assent  to  the  con- 
struction of  the  rail  road  over  the 
routes  designated  in  the  articles  of 
association  of  the  Brooklyn  City 
Rail  Road  Company,  upon  the  con- 
dition annexed  thereto,  was  author- 
ized by  the  6th  subdivision  of  the 
28th  section  of  the  general  rail  road 
act,  and  therefore  lawfdl;  and  the 
acceptance  thereof,  with  the  con- 
ditions annexed,  by  the  rail  road 
company,  constituted  a  contract, 
which  Uie  company  was  bound  to 
perform,  and  which  the  common 
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ooQDcil  coald  not  mdiid,  without  I 
adequate  cause.    Scbuobax,  J.  dis- 
MDted.      Brooklyn    Cmirat    RaH 
Boad  Co,  ^.Brooklyn  CHyRaiaBoad 
Co.,  858 

2.  The  grant  to  the  Brooldyii  City  Bail 
Road  Company,  and  its  acceptance 
upon  the  condition  annexed,  with 
the  duties  and  ohlifrations  and  large 
expenditures  resulting  therefh>m,  in- 
Tested  the  company  with  the  right 
of  property  in  the  franchise,  of 
which  it  could  not  bedepriTed  with- 
out its  consent,  or  against  its  will,  t5 


BROOKLYN  AND  JAMAICA  RAIL 
ROAD  COMPANY. 

The  Brooklyn  and  Jamaica  Rail  Road 
Company  was  incorporated  by  an 
act  of  the  legislature,  passed  April 
25th,  1832,  with  the  right  to  con- 
ftruct  a  rail  road,  commencing  at 
an  eligible  point  within  the  Tillage 
of  Brooklyn,  and  extending  to  any 
point  within  the  Tillage  of  Jamaica, 
with  lateral  railways  to  the  Tillages 
of  Flatbush  and  Flushing.  The 
grant  was  not  to  commence  at  sot- 
eral  points,  but  at  one  point  in 
Brooklyn.  It  was  not  to  ramify 
itself  through  the  seTeral  streets  of 
the  city,  at  any  and  at  all  times  there- 
after, but  to  run  fh>m  the  one  point 
direct  to  another  point  in  the  Tillage 
of  Jamaica.  The  company  accord- 
ingly located  its  western  terminus  at 
the  foot  of  Atlantic  street,  Brooklyn, 
and  its  eastern  in  the  Tillage  of  Jar 
maica,  where  they  had  oTer  since 
remained.  Edd^  that  the  company, 
haTing  made  its  location,  and  ad- 
hered to  it  for  many  years,  was 
concluded  by  what  it  had  done ;  and 
tiiat  it  had  no  franchise  in  Furman 
street,  which  it  could  assign  to 
another  company.  Scbitoha.]c,  J. 
dissented.  Brooklyn  Centred  Bail 
Boad  Co,  T.  Brooklyn  City  Bail 
Boad  Co,,  858 


BURIAL,  (right  of.) 

1.  The  right  of  burial,  when  confined 
to  a  church-yard,  as  distinguished 
from  a  separate  independent  ceme- 
tery, although  conTeyed  with  the 
common  formula  of  "  heirs  and  as- 
•igna  forerer/'  must,  it  seems,  stand 


upon  the  nine  fooliiig  at  the  right 
of  public  worship  in  a  particular 
pew  of  the  churdL  BiehardM  t. 
The  Korthweti  ProUtUmU  IhOA 
Chur€h,  42 

2.  It  is  an  eaeement  in,  and  not  a  title 
to  the  freehold ;  and  must  be  under- 
stood as  granted  and  taken,  subject 
(with  compensation,  of  coune,)  to 
such  changes  as  the  altered  drcoin- 
stances  of  the  congregation  or  the 
neighborhood,  may  rander  necea- 
sary.  ib 

8.  Although  a  deed  purports  to  conrey 
a  certain  specific  piece  of  groond, 
and  stipulates  that  it  sbali  "  nerer 
be  dug  up,  disturbed  or  destroyed," 
yet  if  it  describes  the  premisea  as 
belonging  to  a  church  corporation, 
as  acUacent  to  a  church  edifice,  aa 
in  a  church-yard,  and  to  be  used 
exdusiToly  as  a  place  of  interment, 
and  subject  to  church  assessmenta 
for  regulation  and  repair,  both  par- 
ties will  be  held  to  haTe  considered 
it  as  the  grant  of  a  mere  easementi 
and  not  of  an  ordinary  abscdute 
estate  in  fee.  ih 

4.  Like  the  sale  of  a  churdi  pew, 
which  giTes  the  mere  right  to  wor- 
ship in  the  particular  place  while  the 
church  stands  and  is  occupied  for 
religious  purposes,  the  sale  of  a 
church  Tault  giTes,  it  seems,  the 
mere  right  of  interment  in  the  par- 
ticular plat  of  ground,  so  long  aa 
that  and  the  contiguous  ground  coo- 
tinues  to  be  occupied  aa  a  church- 
yard. «fr 

5.  In  cases  of  disturbance  the  owner 
may  be,  and  no  doubt  is,  entitied  to 
compensation,  but  he  cannot  hare 
an  ii\junction  to  preTent  the  dispo- 
sition of  the  soil,  and  the  remoTal 
of  the  remains  therein  depoeited, 
should  the  court,  on  application  by 
the  officers  of  the  church,  deem 
such  disposition  proper,  and  order 
it  accorcQngly.  ib 


0 


CASES  DISAPPROVRD,  OVER- 
RULED, RE-AFFIRMED. 

1.  The  case  of  Cole  ▼.  The  Tnuieee  of 
the  VaXage  of  Medina,  (27  Barh, 
218,)  re-affiimed.  Peek  r.  ViBage 
of  BaUma,  684 
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%  The  eu6  of  CranddU'w,  Bryan,  (15 
Bow,  Pr,  Rep,  48,)  disapproved. 
MeOcvem  r,  Paynt  83 

8.  Morse  v.  Keys,  (6  How.  Pr,  Rep.  18,) 
deciding  that  a  wagon  is  not  exempt 
from  levy  and  sale  nnder  ezecntion, 
overraled.    Dcmu  ▼.  Prosser^    290 


CABRIERS. 

Of  pctssengers. 

h  The  extent  and  the  measure  of  the  da- 
ties  and  the  responsibilities  of  a  car- 
rier of  passengers  and  the  passenger 
are  quite  different.  The  carrier  is 
bound  to  the  exercise  of  all  pobsible 
skill,  foresight  and  care.  The  pas- 
senger is  bound  to  conduct  himself 
with  due  and  ordinary  prudence, 
such  as  a  careful  man  would  use 
under  the  circumstances.  He  is  not 
required  to  foresee  unexpected 
dangers,  nor  to  speculate  upon  risks, 
but  he  is  obliged  not  to  expose  him- 
self to  danger  which  is  known  or 
may  be  looked  for,  in  a  manner  in- 
consiiitent  with  ordinary  caution. 
Per  ExoTT,  J.  Willis  y.  Long  id- 
and  Rail  Road  Co.,  898 

2.  It  is  not  condusire  evidence  that  a 
person  is  negligent  of  his  safety  in 
assuming  a  particular  position,  that 
had  he  not  been  in  that  place  or  in 
that  position,  he  would  not  have 
been  injured.    Per  Emott,  J.       %b 

8.  It  is  not  negligence  in  a  passenger 
to  occupy  a  position  which  will  in- 
volve increased  risk  to  him  of  the 
consequences  of  negligence  and  mis- 
conduct of  the  carrier.  %b 

4.  A  passenger  neglects  his  duty  when 
he  does  not  guard  against  the  risks 
which  he  knows  to  he  ordinarily  in- 
cident to  the  mode  of  travel  which 
he  employs;  but  he  cannot  be 
charged  with  such  a  neglect  for 
omitting  to  provide  against  the  pos- 
sible consequences  of  the  miscon- 
duct of  the  carrier.  %b 

See  Bail  Boab  Coxpanibb,  8  to  22. 


CEBTIORABI. 

1.  In  general,  if  not  uuiveraally,  the 
supervisory  power  of  the  supreme 

Vol,  XXXII.  43 


court  over  Inferior  tribunals,  by 
means  of  the  common  law  writ  of 
certiorari,  only  extends  to  questions 
touching  the  jurisdiction  of  the 
subordinate  tribunal,  and  the  regu- 
larity of  its  proceedings.  If  such 
tribunal  neither  exceeds  Its  powers, 
nor  departs  ftt>m  the  forms  pre- 
scribed to  it  by  law,  its  decisions 
upon  the  merits  are  final  and  con- 
clusive. People,  «rreZ.  VanRenssS' 
laer,  v.  Van  Alstynet  181 

2.  The  question  of  Jurisdiction  is  open 
to  review,  on  a  writ  of  that  nature ; 
and  so  are  the  facts  bearing  upon 
the  question  of  jurisdiction.  ib 

8.  The  inferior  tribunal  may,  and 
most,  pass  upon  the  facts  touching 
its  jurisdiction ;  but  its  decision  is 
not  conclusive.  If  the  facts  are  the 
subject  of  dispute,  they  are  to  be 
submitted  to  the  revisory  judgment 
of  the  supreme  court.  ib 

4.  Hence,  the  evidence  touching  those 
facts  must  be  returned  upon  certio- 
rari, to  the  end  that  the  supreme 
court  may  examine  the  same,  and 
determine  whether  the  inferior  tri- 
bunal rightfully  assumed  jurisdic- 
tion, and  whether  it  came  to  a  right 
conclusion  upon  the  facts  which 
gave  it  the  power  to  act.  %b 

6.  If  a  road,  proposed  to  be  laid  out, 
and  actually  ordered  by  the  com- 
missioners of  highways  to  be  laid  out 
as  a  public  highway,  can  never  be- 
come such,  in  consequence  of  its  ter- 
minating in  a  private  inclosure  or 
a  private  way,  it  is  a  question  which 
goes  to  the  jurisdiction,  and  lies  at 
the  very  foundation  of  the  authority 
of  the  commissioners  to  act.  & 


6.  All  evidence,  therefore,  tending  to 
show  the  character  of  the  latter  way 
— whether  it  be  private  or  public; 
whether  it  was  applied  for  and  was 
laid  out  as  a  private  way ;  whether 
it  has  been  used  as  such ;  whether 
it  is  closed  at  one  end  or  not ;  and 
generally  how  and  in  what  manner 
it  has  been  laid  out  and  used,  must 
be  regarded  as  legitimate  evidence 
before  the  referees,  upon  a  juris- 
dictional question,  and  properly  re- 
viewable on  certiorari,  directed  to 
the  referees.  ib 
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7.  On  rach  a  writ,  ^Tidenoe  tonding 
simply  to  show  the  benefit  or  util- 
My  of  the  proposed  road ;  to  what 
extent  it  is  likely  to  be  used  by,  and 
to  serve  the  public ;  and  how  large 
a  public  is  to  be  thns  benefited,  in- 
volves an  inquiry  simply  as  to  the 
merits  of  the  application,  and  the 
propriety  of  the  road,  and  relates  to 
questions  as  to  which  the  decision 
of  the  referees  is  conclusive.      %b 

8.  The  court,  therefore,  will  not  compel 
the  return  of  evidence  of  that  char- 
acter, ib 

9.  Decisions  of  the  referees,  as  to  the 
admission  or  rejection  of  evidence 
bearinl^.  only  on  those  questions, 
are  not  reviewable  upon  certiorari. 
They  are  questions  upon  which  the 
decisions  of  the  referees  are  conclu- 
siTO.  i& 


10.  The  referees  may  be  reqidred  to 
return  whether  the  applicant,  and 
other  owners  of  land  on  the  pro- 
posed route,  procured  the  certificate 
of  the  freeholders  by  offering  to  give 
the  land,  upon  such  proposed  route, 
in  case  the  road  was  laid  out ;  or 
whether  such  offer  was  made  prior 
to  the  making  of  the  certificate  of 
the  freeholders,  and  was  withdrawn 
afterwards.  tb 


COMPLAIKT. 

1.  In  an  action  brought  by  the  receiv- 
er of  an  insolvent  and  dissolved  cor- 
poration, upon  a  promissory  note 
given  to  the  corporation,  the  plain- 
tiff, in  the  first  count  of  the  com- 
plaint, alleged  that  the  note  was 
executed  and  delivered  to  the  com- 
pany, by  the  defendant,  as  and  for 
a  part  of  its  capital  stock.  The  sec- 
ond count  was  upon  the  same  note, 
alleging  it  to  have  been  given  for 
Uie  premium  upon  a  policy  of  insu- 
rance, and  as  an  agreement  to  con- 
tribute ratably  to  the  losses  and  ex- 
penses of  the  company.  Beldf  that 
the  complaint  was  not  unnecessarily 
repetitious  in  its  statements,  and 
did  not  violate  any  provision  ef  the 
code.  Order  made  at  special  term, 
requiring  the  plaintiff  to  elect  upon 
and  for  which  of  the  two  causes  of 
action  he  would  proceed,  reversed. 
JBirdseye  v.  Smith,  217 


2.  A  complaint  stated  that  the  plain- 
tiff was  sheriff,  &c. ;  that  on,  d^,  he 
received  a  warrant  of  attachment, 
duly  issued  out  of  the  supreme 
court,  and  to  him  directed,  in  an 
action  against  8.,  whereby  he  was 
directed  to  attach  and  keep  all  the 
property  of  S.  in  his  county ;  that 
the  defendant  then  had  in  his  poa- 
session  $300  belonging  to  8.;  that 
on,  &c.,  the  plaintiff  made  due  ser- 
vice of  said  warrant  on  the  defend- 
ant, by  delivering  to,  and  leaving 
with  him  a  copy,  with  a  notice 
showing  the  property  levied  oo; 
whereupon  the  plaintiff  became  en- 
titled to  receive  from  the  defendant, 
and  he  became  answerable  to  the 
plaintiff  for  said  $800,  whidi  he  re- 
fused to  pay  over  to  the  plaintiff,  or 
to  account  to  him  for,  to  his  dam- 
age |400.  Sddt  on  demurrer,  that 
the  statement,  as  to  the  official  char- 
acter of  the  plaintiff,  was  sufficient 
to  show  his  capacity  to  maintain  the 
action.    KeUy  v.  Breusing,         601 


8.  ffeldf  alsOf  that  the  complaint 
sufficient  in  form,  and  that  the  plain- 
tiff was  entitled  to  judgment  on  the 
demurrer.  A 

See  AcTTOV,  1. 

ASBBBT,  7. 


CONSIGNOB  AND  CONSIGNEE. 

1.  Where  consignees  make  adrances 
upon  a  bill  of  lading,  to  the  holder, 
in  good  faith,  relying  upon  the  same 
as  evidence  of  the  holder's  owner- 
ship, and  without  notice  of  any  facta 
justifying  the  conclusion  that  he 
was  not  the  real  owner,  or  that  any 
fraud  was  meditated,  or  had  been 
committed  in  the  purchase  of  the 
property,  they  will  be  deemed  boma 
fide  purchasers,  and  entitled  to  hold 
the  property,  to  the  extent  of  their 
advances,  as  against  the  consignors 
or  subsequent  purchasers  from  the 
latter.    JDof^i  t.  Chreene,  490 

2.  Under  such  circnmstances,  the  con- 
signors will,  as  in  other  cases  of  a 
bona  fide  change  of  ownership,  lose 
their  right  of  stoppage  tft  transiiu, 
notwithslandin?  the  purchase  of  the 
property  from  them  may  have  bean 
fraudulent.  «ft 
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8.  And  the  ris[bt  of  the  oonsignees  be- 
ing protected  by  the  Ist  and  2d  sec- 
tions of  the  factor's  act,  (8  R.  8, 76, 
biked.^  they  may,  alter  demand  and 
refusal  to  deliver  the  property  to 
them,  maintain  replevin  against  the 
person  in  possession,  to  recover  the 
property,  or  its  value.  t& 


CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legislature,  of  Aprfl 
16, 1852,  allowing  the  board  of  su- 
pervisors of  the  city  and  county  of 
New  York  to  raise  by  tax  and  pay 
such  additional  annual  compensa- 
tion to  the  justices  of  the  supreme 
court,  resident  In  the  first  Judicial 
district,  as  they  might  deem  proper, 
so  far  as  it  authorized,  or  was  in- 
tended to  authorize,  the  raisipg  and 
payment  of  such  additional  compen- 
sation to  the  justices  of  that  district, 
elected  prior  to  the  passage  of  the 
act  and  in  office  when  it  was  passed, 
and  during  the  terms  for  which  they 
had  been  severally  elected,  was  un- 
constitutional. And  the  same,  and 
the  resolution  of  the  board  of  super- 
visors, subsequently  passed,  giving 
an  additional  compensation  to  the 
justices  of  the  supreme  court  in  the 
first  district,  were  without  force,  and 
inoperative  as  to  the  justices  then 
in  office,  and  did  not  authorize  the 
payment  of  any  amount  to  either  of 
them.  F&ople,  ex  rtiL  MUcheil,  v. 
Eaw,  207 

2.  The  statutes  of  this  state  dearly 
require  that  every  moneyed  or  stock 
corporation  shall  be  assessed  for, 
and  pay  taxes  upon,  the  whole 
amount  of  the  balance  of  its  capital 
stock  paid  in  and  remaining,  after 
deducting  the  shares  of  stc^  ex- 
cepted or  exempted  by  the  10th 
section  of  the  statute,  {1R,S,  p.  994, 
5A  ed,)  notwithstanding  a  portion  or 
even  the  whole  of  such  balance  may 
be  invested  in  stocks  of  the  United 
States  held  by  such  corporation. 
People  ex  rel.  Bank  of  the  Common- 
wecSttk  V.  Commiseionere  of  Assess- 
ments, ic  509 

8.  Those  .statutes,  thus  construed,  are 
not  unconstitutional  in  so  tsx  as  they 
provide  for,  or  authorize,  taxation 
by  state  authority  of  any  part  of  the 


capital  stock  of  a  moneyed  corpora- 
tion which  is  invested  in  stocks  of 
the  United  SUtes.  ib 

4.  This  construction  is  not  an  evasion 
of  the  admitted  rule  of  law  that 
United  States  stocks  are  not  liable 
to  taxation  by  state  authority ;  the 
assessment  being,  not  in  form  mere- 
ly, but  in  fact  and  in  principle,  upon 
the  eapiial  stock  of  the  corporation, 
and  not  upon  the  property  in  which 
the  money  paid  hi  for  that  capital  is 
invested.  ^    ib 


CONVERSION. 


^»v^^ 


to  direct 


.f^'HO(/[; 


1.  To  render  a  demand 
deliver  goods  equival 
proofofa  conversion,  it       w  ^-^ 
that  the  party  had  the%clU}i)£.  A  J!?.  V 
session,  at  the  time  of  t^Ldraoand,  ^  ^'  *• 
and  thus  had  power  to  coiflffyngUth 
it ;  or  that  he  had,  before  that  ti 
parted  with  the  goods  fraudulently, 
with  a  view  to  e^tde  the  demand,  or 
for  his  own  benefit     Andrews  y. 
Shattuck,  896 

2.  If ,  at  the  time  the  demand  is  made, 
the  goods  are  in  the  actual  posses- 
sion of  another,  and  Ihe  person  of 
whom  the  demand  is  made  has  not, 
and  never  had,  any  control  over 
them,  the  fact  that  he  claims  the 
goods,  and  declares  they  are  his  own 
property,  will  not  amount  to  a  con- 
version. A 

8.  Nor  will  the  fiict  of  his  giving  an 
undertaking,  to  prevent  the  delivery 
of  the  property  by  the  sheriff,  to  the 
plaintiff  in  an  action  brought  to  re- 
cover the  possession,  operate  as  an 
estoppel  in  pads,  %b 


COBPOEATION. 

A  party  dealing  with  a  corporation  is 
presumed  to  know  the  extent  of  its 
corporate  powers;  that  Is,  he  is 
bound  to  know  the  law ;  but  he  has 
a  right  to  presume,  in  the  absence 
of  express  notice  to  the  contrary, 
that  the  corporation  does  its  duty 
and  acts  within  and  according  to,  Its 
charter.    Akin  v.  Blan^duird,     527 

See  AcTiov,  1. 

COXFLAIVT,  1. 


■ 

i 
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INBIX 


iS(M  CoVBTITimOVAL  Law,  2,  8, 4. 

Pbomisbobt  Notbs,  6. 


COSTS. 
8e€  Trubtbbi,  9. 


COUNTER  CLAM. 
See  Pabtbbrbhip,  8. 

COVENANT,  ACTION  OP. 
See  Ebkt,  1. 


COVBNANTa 

Of  wamaiUy,  ^e.    See  BamaobSi  1. 
A  pay  rent.    See  Bbnt. 


DAM. 
See  Stbbaxs. 

DABLAGES. 

« 

1.  Where  the  plaintiff  pnrchaaed  of  the 
defendaDtfl  a  piece  of  land  for  $1400, 
I>ayiDg  |600  down,  and  giving  her 
bond  and  mortgage  for  ^900 ;  Sddt 
in  an  action  for  breach  of  the  cove- 
nant of  warranty  and  qaiet  enjoy- 
ment contained  in  the  deed,  by 
reason  of  the  existence  of  a  prior 
mortgage  npon  the  premises,  under 
which  £he  mortgagee  was  in  posses- 
sion, that  the  measure  of  damages 
was  the  amount  due  upon  the  mort- 
gage last  mentioned,  with  interest 
fi-om  the  commencement  of  the  suit. 
Windows.  MeCaU,  241 

2.  Measure  of  damAges,  in  an  action 
against  a  telegraph  company,  for 
neglectiug  to  delirer  a  dispatch. 
Landsberger  ▼.  Magnetic  Telegraph 
Oompawg,  530 

8«  The  general  rule  of  damages  laid 
down  in  Origin  v.  Cokfer^  (16  i^.  F. 
J2»  489,)  recognized  as  the  settled 


rule  of  law  in  the  state  of  Neiw  York, 
upon  a  breach  of  contract.  it 

4.  Where  the  performance  of  a  contract 
for  serrices  has  been  prevented  by 
the  sickness  or  death  of  the  party 
hired,  or  other  providential  inteipo- 
sition,  such  party,  or  his  pwaonal 
representative,  ctn  only  recover  what 
his  services  are  reasonably  worth; 
and  if  they  have  been  worthless  he 
can  recover  nothing.  The  contract 
price  for  the  completed  service  does 
not  measure  the  compensation  for 
the  partial  and  intenupted  service. 
Cflark  V.  Gilbert,  676 

See  Agbbbxest. 

Bbath  bt  wbobgful  act,  Ac  1 
to6 


DEATH  BT  WRONGFUL  ACT,  Ac: 

1.  In  an  action  under  the  acts  of  1817 
and  1849,  to  recover  damages  for  a 
death  caused  by  the  wrongful  act, 
neglect  or  default  of  the  defendant, 
notwithstanding  the  discretion  vett- 
ed in  the  Jury,  by  the  statute,  it  is 
the  province  of  the  court  to  give 
them  definite  instructions  as  to  what 
may  or  may  not  be  taken  into  con- 
sideration in  estimating  the  pecun- 
iary loss,  and  if  explicit  instructions 
are  refused,  when  asked  for,  it  will 
be  cause  for  a  new  trial.  Grttn  v. 
ffudson  Ricer  SaH  Road  Co,        2» 

2.  In  such  an  action,  brought  by  a  hus- 
band, as  administrator  of  his  de- 
ceased wife,  to  recover  damages  for 
her  death,  loss  of  service  is  a  proper 
item  of  damages ;  and  it  is  not  er- 
roneous for  the  judge  to  charge  the 
Jury  that  they  may  take  into  cod- 
sideration  the  fact  Uiat  the  deceased 
was  an  educated  and  amiable  wo- 
man. A 

8.  The  legislature  has  restricted  the 
damages  to  a  compensation  for  the 
pecuniary  loss — a  loss  which  may 
be  estimated  in  money.  Hence, 
damages  resulting  from  the  loss  of 
the  society  of  the  wife  are  to  be  ex- 
cluded A*om  the  consideration  ot  the 
jury.  t& 

4.  It  is  not  an  action  sounding  in  dam- 
ages,  in  which  the  jury  exercise  a 
discretion,  and  may  give  a  solaiiMm 
in  respect  to  the  mental  snfRsrii^  of 


'  the  party^,  or  a  compensation  for  the 
loss  of  conaortiuMf  as  in  an  action  for 
criminal  conversation.  %b 

5.  Where  the  Jndge  charged  the  jury 
thatpecnniary  damages  alone,  conld 
he  recovered  hy  the  husband,  sning 
as  administrator,  and  that  loss  of 
service  and  society  was  to  be  taken 
into  the  account,  as  a  part  of  the 
damages ;  and  the  defendant  took  a 
single  exception  to  the  whole  sen- 
tence ;  ffMf  on  a  case,  that  the  ex- 
ception was  proper;  but  that  if  it 
were  otherwise,  it  being  evident  that 
the  jury  might  have  b^n  misled  by 
the  remark  of  the  judge,  a  new  trial 
should  be  granted.  %b 

6.  It  is  erroneous  to  charge  the  jury  in 
such  an  action,  that  they  are  not 
bound  to  estimate  the  damages  with 
"  precision  and  nicety."  ib 

7.  Where,  in  an  action  against  a  raU 
road  company,  to  recover  damages 
for  causing  the  death  of  the  plain- 
tiff's intestate,  the  negligence  uf  the 
defendant,  and  the  death  of  the  in- 
testate from  such  negligence,  are 
admitted  by  the  answer,  it  is  erro- 
neous to  admit  evidence  of  what  the 
president  of  the  company  said,  about 
settling  the  claim ;  Inasmuch  as  the 
only  effect  of  such  evidence  would 
be  to  prejudice  the  jury  against  the 
defendant,  by  showing  an  uncon- 
scionable defense,  or  harsh  and  op- 
pressive treatment  of  the  plaintiff; 
neither  of  which  could  legitimately 
influence  the  amount  of  the  recove- 
ry. f6 

8.  In  an  action  for  damages  arising 
from  negligence,  the  plaintiff  must 
prove  the  defendant's  negligence, 
and  his  own  freedom  from  any  neg- 
ligence contributing  to  the  icjury. 
MeOrcUh  v.  Hudson  Rwer  Bail  Road 
Co,,  144 

9.  The  facts  may  be  so  dear  and  de- 
cided that  the  inference  of  negli- 
gence is  irresistible;  but  where 
either  the  facts,  or  the  inference  to 
be  drawn  from  them,  are  in  any  de- 
gree doubtful,  it  is  the  duty  of  the 
judge  to  submit  the  whole  matter 
to  the  jury,  under  proper  instruc- 
tions as  to  the  law.  %b 

10.  Where,  in  an  action  by  an  admin* 
istrator,  against  a  raU  road  compa- 
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ny,  for  causing  the  death  of  the 
plaintiff's  intestate  by  negligence, 
the  court  nonsuited  the  plaintiff,  on 
account  of  the  negligence  of  the  de* 
ceased,  contributing  to  the  iqjury, 
and  refused  to  submit  the  question 
as  to  such  negligence,  to  the  jury ; 
thereby  substantially  holding  that 
a  verdict  for  the  plaintiff  would  be 
set  aside  as  unwarranted  by  the  ev- 
idence ;  a  was  hdd  that  such  decis- 
ion was  erroneous,  and  a  new  trial 
was  granted,    Gould,  J.  dissented. 

11.  Such  a  disposition  of  the  case  can 
only  be  sustained  upon  the  ground 
that  there  is  no  aspect  in  which  the 
case  can  be  considered  which  will 
justify  a  verdict  for  the  plaintiff,  ib 

12.  While  it  is  the  established  law  that 
a  party  whose  negligence  contribu- 
ted to  the  injury  cannot  recover 
damages  therefor,  this  rule,  which 
does  not  allow  the  jury  to  weigh 
the  comparative  negligence  of  t£e 
litigating  parties,  should  not  be  ex- 
tended so  far  as  to  take  frt>m  the 
jury  the  right  to  determine  (except 
in  a  very  clear  and  certain  case) 
whether  such  negligence  has  in  fact 
been  committed.  Per  Hoobboox,  J. 

ib 

18.  Inasmuch  as  the  law  does  not  re- 
quire, of  persons  passing  on  or  over 
a  public  street  or  thoroughfare,  ex- 
treme care  or  very  exact  diligence, 
though  a  rail  road  may  cross  It  on 
the  same  surface,  it  does  not  de- 
prive a  party  injured  of  redress, 
although  he  was  guilty  of  dighi 
neglect  which  contributed  to  the  in- 
jury.   Fsr  Pboxiiax,  J.  ib 


14.  Where,  in  an  action  to  reeorer 
damages  of  the  defendants  for  caus- 
ing the  death  of  another  by  their 
negligence,  the  defendants  movo  for 
a  nonsuit,  on  the  ground  that  the 
negligence  of  the  deceased  contribu- 
ted to  produce  the  injury,  which  mo- 
tion is  granted,  to  justify  the  grant- 
ing of  the  motion — if  it  does  not 
appear  whether  it  was  granted  for 
the  reason  specified,  or  upon  the 
ground  that  the  defendants  were  not 
guilty  of  negligence,  or  upon  both 
grounds— it  must  be  seen  that  the 
evidence  in  &vor  of  the  defendants 
was  so  dear,  on  one  or  the  other  of 
these  grounds,  that  a  verdict  for  the 
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pltintiff  woaM  have  been  set  aside 
as  unwarniDted  by  the  evidence, 
JSmgt  T.  Hudson  River  RaU  Road 
Co,^  159 

16.  Where  a  rail  road  company  omits 
to  riDg  a  bell,  as  required  by  law,  on 
approaching  a  street-crossing  with 
a  train  of  carSi  it  amounts  to  a  neg- 
lect of  duty  —  or  negligence — on 
the  part  of  the  company ;  and  al- 
though such  omission  will  not  ab- 
Bolre  one  who  is  driving  across  the 
track,  at  the  time,  fh>m  taking  prop- 
er precautions,  yet  if  in  an  action 
against  the  company  for  damages 
occasioned  by  a  collision,  the  jury 
should  be  satisfied,  upon  reasonable 
evidence,  that  the  sound  of  the  bell 
would  have  attracted  the  plaintiff's 
notice,  and  enabled  him  to  avoid  the 
danger,  it  »eem»  it  is  a  fair  question 
for  the  Jury  to  determine,  whether 
there  was  such  freedom  from  negli- 
gence, on  the  part  of  the  defendant, 
and  such  want  of  care,  on  the  part 
of  the  plaintiff,  as  will  defeat  the  ac- 
tion. And  their  rerdict  either  way 
will  not  be  disturbed.  Gould,  J. 
dissented.  ib 

16.  What  circumstances  win  Justify,  or 
require,  the  submission  to  the  Jury, 
in  an  action  to  recover  damages  for 
causing  the  death  of  another  by 
wrongftil  act  or  negligence,  of  the 
questions  of  negligence  on  the  part 
of  the  deceased,  and  negligence  on 
the  part  of  the  defendiut.  Bem- 
hardt  r.  Remsdcur  and  Sat^atoga 
BmX  Road  Co,  166 


DEBTOR  AND  CREDITOB. 

1  Where  an  arrangement  is  made  be- 
tween debtor  and  creditor,  by  whidi 
the  former  gives  a  new  security  up- 
on property  exceeding  the  amount 
of  the  debt  secured,  in  value,  and  re- 
ceives back  the  evidences  of  his  in- 
debtedness; there  being  at  the  time 
a  general  Aind,  or  security  by  mort- 
gage upon  real  estate,  embracing  all 
the  debts  of  the  debtoi^  b«t  insuffi- 
cient to  pay  the  whole ;  the  efibct  of 
such  an  arrangement  is  to  make  the 
specific  security  the  primary  Amd 
for  the  payment  of  the  debt  specifi- 
cally secured  by  it,  and  to  postpone 
the  right  of  that  debt  to  participate 
in  the  geneval  ftmd,  nntU  the  spe- 


cific fdnd  has  been  exhausted. 


2.  Where  a  creditor,  having  several 
claims  against  his  debtor,  receives  a 
portion  of  the  entire  amount  in  a 
judicial  proceeding  founded  npon 
them  all,  as  upon  the  foredoeore  of 
a  mortgage  given  to  secure  all  the 
debts,  the  law  will  apply  such  mo- 
ney as  a  payment  ratably  upon  all 
the  claims.  The  cmiltor  has  oo 
right  to  apply  it  to  the  satia&etion 
of  some  of  the  demands — especially 
to  the  payment  of  a  debt  for  the 
payment  of  which  a  specific  fund 
has  been  prorided — to  the  entire 
exclusion  of  others.  ib 

AssignmeTtts  for  benefit  of  eredHort, 

8.  The  fkct  that  an  assignee  of  prop- 
erty in  trust  for  the  benefit  of  cred- 
itors has  ftaudnlently  appropriated 
and  converted  property  to  hia  own 
use,  and  has  misapplied  large  sums 
of  money,  the  proceeds  of  the  as- 
signed property,  Aumishes  a  better 
reason  for  remoring  the  assignee 
and  appointing  another  trustee  in 
his  place,  than  for  breaking  up  the 
assignment  itself.    Cbx  v.  PlaU^  126 

4.  A  postponement  of  certain  debts, 
confessedly  partnership  debts,  to 
others  which  are  really  individual 
debts,  but  are  innocently  or  mis- 
takenly supposed  to  be  partnership 
debts,  will  not  avoid  an  assignment 
made  for  the  boiefit  of  creditors,  A 


6.  It  seems  that  a  provisioa  in  an  __ 
signment,  preferring  individual 
debts,  known  to  be  such,  over  part- 
nership debts,  out  of  partnership 
property,  if  made  without  actual 
fraud,  upon  a  mistaken  supposition 
that  the  law  sanctions  sudi  an  ap- 
propriation of  partnership  property, 
will  not  make  the  whole  assignment 
void;  though  it  might  Aimish  oc- 
casion, in  a  proper  ease,  for  seeking 
the  aid  of  a  court  of  equity  to  pre- 
vent the  misappropriation  of  the 
property,  and  enforce  its  distribution 
among  the  parties  properly  enUtled 
to  participate  in  it,  A 

6.  If  an  assignment  is  only  partially 
objectionable,  for  making,  to  some 
extent,  inequitable  preferences,  it 
will  be  only  parUally  broken  up, 
and  then  only  in  a  way  which  shall 
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enable  the  court  to  carry  oat  the 
principle  tbat  equality  is  equity,  4b 

7.  If,  in  such  a  case,  a  complaint  is 
filed  to  set  aside  the  assignment  al- 
together, and  not  to  carry  it  into 
effect,  either  in  whole  or  in  part ; 
to  brei^  up  the  entire  transaction, 
uid  not  for  an  account  and  distri- 
bution  of  the  assigned  property ;  to 
satisfy  the  plaintiff^s  debt,  i&one, 
and  not  to  divide  the  property 
equitably  among  all  those  having  a 
claim  to  participate  in  it,  the  action 
cannot  be  sustained,  %b 

8.  The  appropriate  remedy,  under  such 
circumstances,  is,  it  teems,  a  suit  in 
which  all  the  partnership  creditors 
shall  be  parties ;  or  an  action  com- 
menced as  well  for  the  benefit  of 
the  plaintiff  as  for  such  others, 
similarly  situated,  as  choose  to 
come  in  and  make  themselves  par- 
ties thereto;  or  a  suit  for  an  account 
and  distribution  of  the  partnership 
fhnds,  and  avoiding  illegal  or  in- 
equitable preferences,  if  such  there 
be,  ib 

9.  A  clause,  in  an  assignment  of  prop- 
erty in  trust  for  the  benefit  of  credit- 
ors, which  directs  the  assignee  "  to 
sell  and  dispose  of  the  property  and 
convert  it  into  money,  but  not  upon 
credit,"  does  not  render  the  assign- 
ment void.    Stem  t.  Fisher,       108 

10.  Where  a  creditor  whose  debt  is 
preferred,  in  an  assignment,  holds 
securities  for  the  payment  of  his 
debt,  it  is  proper  that  the  assign- 
ment should  mention  that  fact;  but 
an  omission  to  refer  to  it  is  not  in- 
consistent with  entire  honesty  and 
good  fiiith,  ib 

11.  On  the  16th  of  November,  1854, 
an  agreement  was  executed  by  and 
between  B.  &,  F.  and  certain  of  their 
creditors,  by  which  the  latter  cove- 
nanted tbat  in  case  B.  6b  F.  should, 
on  or  before  the  1st  day  of  Decem- 
ber, 1854,  execute  to  8.  an  assign- 
ment of  all  their  property,  preferring 
therein  as  first  class  cr^itors  an 
amount  not  exceeding  |60,000,  and 
preferring  the  covenantors  to  the 
amount  of  fifty  cents  on  the  dollar 
onUieir  several  claims,  they  would, 
on  the  execution  and  deliveiy  of 
such  assignment,  discharge  B.  A  F. 
from  all  Uabllity  for  the  balance  of 


their  claims.  Assignments  of  the 
individual  and  partnership  property 
of  B.  dEr  F.  were  executed  by  them 
to  S.  on  the  1st  of  December,  1854. 
The  assignment  of  (he  partnership 
property  contained  this  recital: 
"  Whereas  the  said  parties  of  the 
first  part  are  copartners  in  trade  in 
the  city  of  New  Tork,  under  the 
firm  of  B.  dt  F.,  and  are  at  present 
unable  to  pay  their  debts,  and  hams 
agreed  to  assign  the  property  here- 
inafter referred  to,  for  the  benefit  of 
their  creditors,  in  the  manner  herS' 
inafUr  mentioned."  By  that  as- 
signment, certain  creditors  repre- 
senting about  ^8,000  of  the  debto 
were  first  to  be  paid  in  fHill ;  the  sixty 
creditors  who  signed  the  agreement 
of  November  16, 1854,  representing 
about  198,000  of  the  debts,  were 
next  to  be  paid  50  per  cent;  and 
then,  if  there  was  any  thing  left,  it 
wsa  to  be  applied  in  equal  propor- 
tions and  without  preference,  to- 
wards the  payment  of  all  other  part- 
nership debts.  The  assignment  of 
the  individual  property  of  the  as- 
signors contained  similar  provisions. 
BM  that  the  assignments  must  be 
construed  in  connection  with  th^ 
agreement  of  November  16th,  and 
the  three  together  must  be  looked 
upon  as  constituting  one  transaction 
or  instrument;  and  that,  thus  view- 
ed, the  assignments  were  on  their 
face  fhiudulent  and  void  as  to  the 
plaintiff  and  other  creditors  who 
were  not  preferred,  and  who  de- 
clined signing  the  agreement :  1st. 
Because  the  assignors  thereby  in- 
tended to  reserve  or  secure  for  them- 
selves a  benefit;  and  2d.  Because 
the  whole  proceeding  was  an  at- 
tempt to  coerce  the  creditors  to 
enter  into  the  compromise.  Spavid- 
ingY.  Strang,  285 

12.  An  assignment  of  property  in  trust 
for  the  benefit  of  creditors,  whidi 
conveys  all  the  real  estate  of  the 
grantor  in  a  specified  town,  and  all 
leases  and  reservations  and  rents 
thereof,  issuing  therefh>m,  together 
with  all  ddis  due  for  rents  of  land 
in  said  town,  passes  to  the  assignee 
the  covenants,  conditions  or  righs  of 
entry  contained  in  a  lease  in  fee. 
V.  Oreen,  448 


See  Malicioitb  Pbosbcution. 
Pabtvxbship,  1  to  6. 
Pbinoifal  AMD  Agbbt,  8. 
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DEED. 

1.  Where  the  premises  intended  to  be 
ocjpTeyed  by  a  deed  were  not  des- 
cnbed  therein  by  metes  and  bounds, 
nor  by  monuments,  and  there  was 
nothing  in  the  deed  itself  by  which 
the  land  could  be  located  and  its 
lines  ascertained,  but  the  i^rant  was 
of  nine  lots  in  the  city  of  Brooklyn, 
known  and  designated,  on  a  map  of 
161  lots  of  ground,  &<c.  made  by  J. 
L.,  surveyor,  dated  18th  September, 
1883,  and  filed  in  the  office  of  the 
clerk  of  the  county  of  Kings  as  Nos. 
140,  Ac. :  HM  that  the  map  thus 
referred  to  became  a  material  and 

.  essential  part  of  the  conveyance, 
and  was  to  have  the  same  force  and 
effect  as  if  it  had  been  incorporated 
Into  the  deed.    Clover  ▼.  Shields, 

874 

2.  And  the  lots  conveyed  being,  by  the 
map,  bounded,  on  the  west,  by  a 
public  turnpike;  it  was  further  held 
that  the  effect  of  the  deed  was  to 
convey  the  lands  up  to  the  turnpike 
road  as  that  existed  and  was  lo- 
cated at  the  date  of  the  deed.  That 
the  true  boundary  was  to  be  ascer- 
tained, not  by  Inquiring  where  the 
ettt  line  of  Uie  turnpike  road  was 
on  the  18th  of  September,  1833, 
when  the  map  was  filed,  but  on  the 
17th  of  July,  1851,  when  the  deed 
was  given.  And  that  if  the  line  of 
the  turnpike  had  been  changed,  be- 
tween those  dates,  the  grantor 
should,  in  the  deed,  have  qualified 
the  force  of  the  description  on  the 
map,  by  an  intimation  of  the  change, 

f6 

8.  D.  and  his  wifb,  by  their  deed  of 
conveyance,  for  a  valuable  consider- 
ation, gntnted,  bargained  and  sold 
to  the  Long  Island  Bail  Road  Com- 
pany, and  to  their  successors  and 
assigns  forever,  a  certain  piece  of 
land  therein  psirticularly  described, 
comprising  an  area  of  sixty  square 
rods,  expressing  it  to  be  "for  the 
uses  and  purposes  of  the  road 
proper."  Also,  in  addition  to  which 
60  square  rods,  the  Long  Island 
Rail  Road  Company  may  be  ftirther 
entitled  to  an  extra  additional  width 
of  70  feet  on  the  south  side  of  the 
Baid  rail  rood,  for  tiie  uses  and  pur- 
poses of  a  side  track,  engine  house, 
depot,  or  such  buildings  and  ap- 
pendages to  said  road  as  may  be 
considered  neoesaaty ;  protided  such 


buildings  may  be  uaed  Ibr  the  pfar- 
poses  of  said  road  only,  and  which 
additional  land  contains  an  area  of 
64  square  rods,  more  or  lees ;"  he^ 
hendwM  "  all  and  singular  the  above 
mentioned  and  described  premieea 
to  the  Rail  Road  Company,  tbeir 
successors  and  assigns  forever;" 
with  the  usual  covenant  of  warranty. 
HM  that  the  purpose  of  the  grant- 
ors, in  inserting  the  words  "  may 
be,"  in  the  clause  reUtive  to  the 
second  parcel  of  land  described, 
appearing,  from  an  examination  of 
the  whole  instrument,  to  have  been 
to  vest  the  title  to  that  parcel  in  the 
grantee,  the  words  "  may  be,"  might 
be  read  "  shall  be ;"  the  court  not 
being  bound  to  adhere  to  the  literal 
and  grammatical  sense  of  the  words 
used.  Long  Idfxnd  BaA  Boad  Co, 
V.  CoMin,  881 

4.  And  that,  inasmuch  as  by  the  terms 
of  the  deed,  the  grantees  were  to 
take  and  enjoy  the  first  described 
lot  for  the  uses  of  the  road  proper, 
and  the  second  described  lot  for  the 
uses  of  a  side  track,  engine  house 
and  depot,  and  whatever  was  grant- 
ed in  the  premises  of  the  deed  was, 
by  the  habendum,  to  be  held  in  fee, 
with  a  covenant  of  warranty,  it  was 
the  intention  of  the  grantors  to  pass 
the  title  to  both  parcels  of  land  de- 
scribed in  the  deed ;  and  such  was 
its  legal  effect.  d 

6.  Where  the  grammatical  sense  of  the 
words  is  not  in  harmony  with  the 
obvious  intention  of  the  parties,  the 
courts  do  not  hesitate  to  substitute 
one  word  for  another,  for  the  pur- 
poee  of  giving  effect  to  such  intoi- 
tion.    Per  Bxowir,  J.  ib 

6.  Where  the  execution  of  a  deed  is  du- 
ly proved,  and  it  is  read  in  evidence, 
on  the  trial,  without  objection,  it  is 
too  late  to  object,  at  the  close  of  the 
case,  that  the  plaintiff  has  not  shown 
a  delivery.  Execution  includes  de- 
livery.    Fan  Renesdaer  ▼.  Secor^ 

469 

See  BuBiAL,  biort  op. 

HUSBASD  AVD  WiFB,  2. 

Lbasx. 


DEMAND. 
See  OoimauDoii* 


IKBEX. 
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DEVISS. 


A  devUe  of  all  the  testator's  "  laDds, 
tenements,  hereditaments  and  real 
estate  situate  in  the  manor  of  R." 
4bc.,  together  with  "  the  appurtenan- 
ces, rents,  issues  and  profits  there- 
of," is  sufficient  to  transfer  to  the 
deyisee  rents  due  upon  leases  in  fee. 
ifoiAT.  Orun,  4i8 


DIVOBCB. 
S0$  HvsBAVD  AID  Wife,  1. 


DOWEB. 

1.  The  limitation  of  twenty  years,  pre- 
scribed by  the  revised  statutes,  for 
actions  to  recover  dower,  is  applica- 
ble to  cases  where  the  husband  died, 
and  the  wife's  title  accrued,  previ- 
ous to  the  passage  of  the  revised 
statutes.  Pbckhav,  J.  dissented. 
Brewster  v.  Brewster^  428 

2.  Where  a  person  having  a  vested  re- 
mainder in  fee  in  real  estate,  subject 
to  a  life  estate  therein  by  another, 
dies  before  the  tenant  for  life,  leav- 
ing the  latter  seised  of  such  life  es- 
tate, his  remainder  in  fee  never 
having  vested  in  him  in  possession, 
he  is  not  seised,  either  in  deed  or  in 
law,  and  his  widow  is  not  entitled  to 
dower,  either  at  common  law  or  by 
statute.    Dwraiido  v.  Durcmdo^  629 


E 


EASEMENT. 
See  BuBiAL,  bight  or. 


EJECTIIENT. 

1.  After  forfeiture  and  condition  bro- 
ken, a  mortgagee,  if  he  be  in  pos- 
session, is  considered  as  having  the 
legal  estate,  and  an  action  of  eject- 
ment cannot  be  maintained  against 
hhxu    BoUon  v.  Brewster,  889 

2.  If  rent  is  due  upon  a  lease  in  fee, 
^}Bctment  will  lie  for  its  non-pay- 
ment, against  a  tenant  occupying 


only  a  portion  of  the  land;  who 
cannot  object  that  the  recovery  is 
not  for  the  whole  tract  embraced  in 
the  lease,  or  for  land  not  in  his  pes- 
Main  y.  Qreeu,  448 

See  Lbasb. 
Bbnt. 


ESTOPPEL. 

In  1886  L.  and  G.  entered  into  an 
agreement  in  writing,  by  which  L. 
undertook  to  fill  in  with  earth,  dtc., 
certain  lands  under  water,  owned  by 
G.,  and  as  a  compensation  for  the 
labor,  G.  covenanted  to  convey  to 
L.  one-third  part  of  such  lands,  in 
fee.  L.  proceeded  to  fill  in  the  lots, 
having  previously  made  a  survey  of 
the  same,  in  which  he  was  aided  by 
T.,  the  then  owner  of  the  adjoining 
lots  on  the  south.  On  such  survey 
T.  placed  stakes,  and  made  a  monu- 
ment, to  indicate  the  boundary  line 
between  him  and  L.,  and  L.  filled  in 
the  lots  to  correspond  with  the 
stakes  and  monument.  T.  was  re- 
peatedly upon  the  ground,  while  the 
work  was  in  progress,  and  made  no 
objection  thereto,  ffeld,  that  the 
line  between  the  two  ac|joining  own- 
ers being  thus  established,  and  lo- 
cated by  the  acts  and  acquiescence 
of  the  parties  themselyes,  and  L. 
having  expended  money  and  labor 
in  making  valuable  and  permanent 
improvements  upon  the  lots,  in  the 
faith  and  confidence  that  the  line  so 
marked  was  the  true  line,  it  must  be 
regarded  as  such ;  and  that  persons 
claiming  title  under  T.  were  estop- 
ped from  controverting  the  line  as 
thus  established  and  located.  Lav- 
erty  v.  Moore,  347 

See  CovYBBSioir. 
Patxbmt,  2. 


EVIDENCE. 

1.  Under  the  general  denial  in  an  an- 
swer, authorized  by  the  code,  evi- 
dence of  a  distinct  affirmative  defense 
is  not  admissible.  The  only  evidence 
which  the  defendant  is  entitled  to 
give,  in  such  a  case,  is  limited  to  a 
contradiction  of  the  plaintiff's  proof, 
and  to  the  disproval  of  the  case 
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made  bj  him.     Beaty  ▼.  Swart- 
hout,  298 

2.  H«Doe,  where,  in  an  action  for  an 
milawfnl  taking  and  converaion  of 
property,  the  defendant,  under  a 
general  denial  in  bis  answer,  offered 
to  prore  that  he  took  the  property 
as  sheriff,  under  and  by  virtue  of  an 
execution,  by  and  with  the  consent 
of  the  plaintiff,  who  drove  the  prop- 
erty to  the  place  of  sale,  and  actu- 
ally bid  on  it  at  the  sale ;  Held  that 
this  evidence,  not  being  offered  for 
the  purpose  of  disproving  the  tak- 
ing^  but  to  justify  the  taking  by 
showing  a  Ucetue,  was  not  admis- 
■ible.  <b 

8.  Where  a  party  is  in  possession  of 
property,  claiming  it  as  his  own  and 
proves  a  sale  thereof  to  him  by  the 
former  owner,  sufficient  as  between 
them,  to  pass  the  title,  this  is  suffi- 
cient proof  of  property  to  entitle 
him  to  recover  against  a  wrongdoer, 
for  taking  and  converting  it.         %b 

4.  And  if,  in  such  an  action,  the  de- 
fendant Justifies  the  taking,  as 
sheriff,  by  virtue  of  an  execution, 
he  will  not  be  allowed  to  show  that 
the  Side  of  the  property  to  the  plain- 
tiff was  fraudulent,  without  prior 
proof  of  a  lawful  execution.  ib 

896  Death  bt  wrongful  act,  dtc.  7, 8. 
'Pathbkt. 

Rail  Road  Compavibs,  23,  24,  26. 
Slandbb,  8, 4. 


EXAMINATION  OP  PARTIES. 
See  WiTVBBS. 


EXCEPTIONS. 

The  denial  of  a  motion  to  amend  an 
answer  is  not  the  subject  of  an  ex- 
ception, which  only  lies  to  some  rul- 
ing or  decision  upon,  and  in  the 
progress  of,  the  trial.  Woodrvjf  v. 
Burson,  567 


EXECUTION. 

1.  A  Judgment  and  execution  must 
dMcribe  the  party  whose  property 


is  sought  to  be  taken ;  and  it  is  not 
enough  that  the  right  man  is  made 
to  pay  the  debt  Famham  t.  Btl- 
dreth,  UTI 

2.  The  sheriff  can  only  execute  the 
process  against  the  person  or  prop- 
erty of  the  individual  named.        %b 

Property  exempt  frowi. 

8.  Prima  facie,  all  the  personal  prop- 
erty of  a  judgment  debtor  is  liable 
to  levy  and  sale  upon  execution.  If 
he  would  claim  exemption  for  any 
of  such  property,  he  must  bring 
himself  and  his  property  within  the 
exceptions  of  some  statute,  by 
proper  proof.     Bains  v.  Prosser, 

290 

4.  A  wagon  is  not  exempt,  at  law,  aa 
such,  from  levy  and  sale  on  execu- 
tion. But  when  customarily  used 
in  connection  with  a  horse  or  horses, 
and  harness,  it  may  constitute  a  pari 
of  a  team^  and  will  come  within  the 
meaning  of  the  word  team  as  used 
in  the  statutes  of  exemption,  and 
not  be  liable  to  be  sold  upon  execu- 
tion. •& 

5.  The  decision  to  the  contrary,  in 
Morse  v.  Keyes,  (6  Bow,  Pr.  Rep. 
18,)  overruled.  «ft 

6.  But  where  a  party  claims  the  ex- 
emption of  a  wagon,  as  being  a  part 
of  a  team,  he  is  bound  to  show, 
affirmatively,  that  the  team  is  worth, 
as  a  wholo,  less  than  $250,  or  does 
not  exceed  in  value  that  sum.        ib 

7.  If  there  is  no  proof  to  show  what 
the  value  of  the  team  was,  as  aa 
entirety,  or  what  was  the  value  of 
the  several  parts,  or  of  any  part 
thereof,  except  the  wagon,  Uie  ex- 
emption cannot  be  allowed.  %b 

Proceedings  supplementary  to. 


8.  Proceedings  supplementary  to 
cution  cannot  be  had  upon  an  execu- 
tion issued  by  a  county  clerk,  on  a 
justice's  judgment  for  less  than  $25, 
of  which  a  transcript  has  been  filed 
in  the  county  clerk's  office.  Anamh- 
moui,  201 

See  Etidbvob,  Z 
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EXEOTTTOBS. 

1.  A  court  of  equity  has  Jorisdictioii 
over  foreign  executors,  where  they 
are  sued,  not  for  any  liability  of 
their  testator,  or  his  estate,  but  on 
their  own  liability  for  the  wrongful 
use  or  misapplication  of  the  trust 
ftinds  which  have  come  to  their 
hands.    MonUdvan  t.  Clowr,      190 

2.  Hence,  where  it  appears  that  all  the 
debts  of  the  deceased  have  been 
paid,  and  that  the  executors  have  a 
large  sum  of  money  in  hand  belong- 
ing to  the  estate,  which  they  are 
using  in  their  joint  commercial  en- 
terprises, and  that  the  estate  is  in 
jeopardy,  the  court  will,  on  the  ap- 
plication of  a  legatee,  order  the  ex- 
ecutors to  invest  his  share  of  the 
estate  at  interest,  in  the  manner  di- 
rected by  the  will.  %b 

See  MoBTOAGB. 


EXEMPT  PROPEBTT. 
See  EzBOunoB,  8  to  7. 


FALSE  BEPBESENTATIONS. 
See  Malxoioits  Pbosbcution. 


EEBBIES. 

1.  Title  to  property  is  always  held  up- 
on the  implied  condition  that  it  must 
be  surrendered  to  the  government, 
either  in  whole  or  in  part,  when  the 
public  necessities,  evidencied  accord- 
ing to  the  established  forms  of  law, 
demand.  The  People  y.  Mayor  ^c. 
of  New  York,  102 

2.  In  regard  Ui  ferries  there  is  a  still 
Airther  right  which  the  public  may 
exercise,  to  wit :  the  right  of  regula- 
ting th<9  rates  of  ferriage,  and  of  so 
controlling  ferry  franchises  and  priv- 
flegee  in  the  hands  of  grantees  or 
lessees,  that  they  shall  not  be  abused 
to  the  serious  detriment  or  inconven- 
ience of  the  public.  The  grantees 
of  ferries,  or  forty  rights,  muX  be 


I     deemed  to  accept  the  graots  snlgeot 
to  these  implied  conditions.  A 

8.  The  act  of  May  14, 1846,  to  estab- 
lish and  regulate  ferries  between  the 
city  of  New  York  and  Long  Island, 
was  by  operation  of  law,  repealed 
by  the  amended  charter  of  New 
York,  granted  in  1867.  %b 

See  Nbw  Yobk,  Gitt  ov,  6  to  14. 


FOBECLOStJBE  SUIT. 

Where  a  bill  of  foreclosure  stated  that 
a  portion  of  the  mortgaged  premises 
had  been  released  from  the  opera- 
tion of  the  mortgage,  by  the  mort- 
gagee, and  that  the  mortgage  was 
not  a  lien  thereon ;  and  the  decree 
excepted  that  portion  from  the  ef- 
fect of  the  decree  of  foreclosure; 
but  the  master's  deed,  through  inad- 
vertence, embraced  the  whole  mort- 
gaged premises;  it  was  hdd,  that 
the  premises  released  did  not  pass 
to  the  purchaser  at  the  master's  sale, 
and  that  the  deed  had  no  effect 
whatever  upon  the  title  of  the  true 
owner  of  the  premises  released. 
Laverty  v.  Moore^  847 

See  MoBTGAOB. 


FOBEION  EXECUTOBS. 
See  ExBCVTOBB. 


FBAUD. 

See  Abbbst. 

Vbbdob  abd  Pubchabbb,  6. 


HIGHWAYS. 

The  law  having  said  that  the  Justice 
before  whom  proceedings  for  the  re- 
assessment of  damages  occasioned 
by  the  laying  out  of  a  highway  are 
instituted,  shiall  consummate  them, 
the  mandate  must  be  obeyed ;  and 
the  absence  of  such  Justice,  so  that 
he  cannot  be  found,  or  induced  to 
certify  the  verdict  of  the  joiy,  in  the 
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form  required  by  the  etaiaie,  will 
Dot  aathorize  another  Justice  to  cer- 
tify the  verdict.  The  People^  ex  rd. 
Lrfever  t.  Board  of  Supervieori  of 
UUter  Oouniy,  478 

See  CXBTIOBABI. 


HIBIKG  AKD  BEBVICE. 
51m  Aarbsxbnt. 

WOBX  AVP  LaBOB. 


HUSBAND  AND  WIFE. 

1.  Where  a  husband,  by  his  complaint, 
demands  judgment  against  his  wife 
for  a  separation  from  bed  and  board 
for  ever,  without  asking  for  any  oth- 
er relief,  or  for  relief  generally,  if  it 
appears  from  the  facts  stated  in  the 
complaint  that  the  plaintiff  is  not 
entitled  to  a  judgment  for  separa- 
tion f^om  bed  and  board,  he  cannot, 
upon  a  demurrer  to  the  complaint 
for  insufficiency,  have  a  decree  de- 
claring the  marriage  contract  void ; 
notwithstanding  the  complaint  con- 
tains allegations  which,  if  proved, 
would  have  authorized  such  a  decree 
upon  a  proper  prayer.  WcUion  v. 
WaUon,  208 

2.  At  common  law,  a  deed  of  lands, 
from  a  married  woman  to  her  hus- 
band, is  void,  and  passes  no  title ; 
and  the  act  of  April  11th,  1849,  "for 
the  more  effectual  protection  of  the 
rights  of  married  women,"  does  not 
remove  the  common  law  disability 
of  the  wife,  so  far  as  to  authorize 
her  to  convey  her  lands  directly  to 
her  husband.  Caxpbbll,  J.  dis- 
sented.    White  T,  Wager,  260 


INCUMBRANCE. 
See  Vbbdob  abd  Pitbchabbb,  1. 


INDOBSER. 

See  Agbbbxbnt. 

PBmciPAL  AHD  Agbnt,  1  to  7. 


INFANTS. 


Upon  an  application  by  infiBnts  for  aa 
order  directing  the  sale  of  their  re- 
al estate,  it  is  not  necessary  that  a 
next  friend  should  be  appointed,  to 
present  the  petition.  The  court  may 
grant  the  order  upon  a  petition  pre- 
sented in  behalf  of  the  infants  by 
their  mother,  as  their  natiyal  guard- 
ian.   Matter  of  WhUioek,  48 


INJUNCTION. 

1.  An  iijunction  will  not  be  granted  in 
behalf  of  the  legally  elected  trus- 
tees of  a  religious  society,  to  re- 
strain individuals,  having  no  right 
to  the  officp,  from  assuming  to  aci 
as  such.  The  remedy  in  such  a  case 
is  by  a  suit  in  the  nature  of  a  ^uo 
warranto,    Hartt  v.  Harvey ^        65 

2.  Although  it  is  not  usual,  nor  proper, 
as  a  general  rule,  to  inquire  into  the 
right  of  the  court  to  grant  relief,  u{>- 
on  an  application  for  an  injuoctioD, 
yet  inasmuch  as  the  code  requirea, 
as  a  prerequisite  to  an  iiynnctioa, 
that  it  shall  appear  by  the  complaint 
thst  the  plaintiff  is  entitled  to  the 
relief  demanded,  the  court  will,  on 
a  motion  to  continue  a  temporary 
h)junction,  examine  the  question  as 
to  its  power  to  grant  the  relief  de- 
manded, in  the  case.  ib 

8.  Where  there  is  a  clear  violation  of 
law,  or  a  clear  misuser  or  abuse  of 
its  corporate  powers,  on  the  part  of 
a  municipal  corporation,  it  is  an  ap- 
propriate ground  for  an  injunction. 
The  Peo^  V.  Mayor  ^c,  of  Jfew 
York,  102 

4.  Where  an  act  threatened  to  be  done 
is  one  of  serious  consequence  to  the 
public,  such  as  the  execution  of 
leases  for  ferry  privileges,  for  a  term 
of  years,  which  leases,  if  made,  will 
confer  rights  of  property,  and  the 
fact  of  their  having  been  actually 
granted  might  present  embamaa- 
ment  in  the  way  of  their  being  sub- 
sequently set  aside,  the  preventive 
remedy  by  injunction  may  be  resort- 
ed to.  d 


6.  The  people,  as  representing  the 
eral  public— the  body  of  dliisiit 
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who  are  afrgriered — are  the  proper 
parties  to  enforce  such  remedy,     tb 

See  BuBiA-L,  biqht  op. 

MamciPAL  CoBPORATioirs,  1,  2,  3. 
Nbw  Yobk,  Citt  op,  10, 11, 12. 


INSURANCE. 

1.  A  p51ic7  of  iDsarance  against  fire, 
issued  by  a  mutual  insurance  com- 
pany, is  not  void  because  it  is,  by 
its  terms,  to  extend  beyond  the  time 
limited  by  the  charter  of  the  com- 
pany, for  its  corporate  existence. 
Huntiey  t.  MerriU,  626 

%  An  insurance  made  by  a  mutual  in- 
surance company  created  by  the 
laws  of  this  state,  upon  property 
situated  in  the  state  of  Pennsylva- 
nia, when  the  contract  is  made  by 
the  company  itself,  at  its  office  here, 
is  not  void  as  being  in  violation  of 
the  laws  of  Pennsylvania.  ib 

8.  A  mutual  insurance  company  may 
effect  insurances  upon  property  in 
Pennsylvania,  without  the  interven- 
tion of  an  agent  located  there,  pro- 
vided the  contract  be  made  by  the 
company  itself,  at  its  office  here. 
And  in  such  a  case  the  proviso  in 
the  statute  of  Pennsylvania,  passed 
In  1849,  requiring  every  agent  of  a 
foreign  insurance  company  to  file  in 
the  office  of  the  secretary  of  state  a 
duplicate  copy  of  his  appointment, 
has  no  application.  ib 


INTEAMENT. 

See  BuBiAL,  bioht  of. 


JUDGMENT. 

1.  A  judgment  rendered  by  a  justice 
of  the  peace,  upon  the  filing  of  a 
transcript  and  the  docketing  there- 
of in  the  county  clerk's  office,  be- 
comes a  judgment  of  the  county 
court ;  and  under  section  71  of  the 
code,  no  action  will  lie  thereon 
without  the  leave  of  that  court, 
first  obtained.    Lyon  t.  Jfiznly,    61 


2.  A  judgment  and  execution  against 
Freeman  Hildreth  will  not  author- 
ize a  sale  of  the  property  of  Truman 
Hildreth,  although  the  latter  may 
be  the  individual  intended.  Fam- 
ham  T.  EUdreth,  277 

8.  The  judgment  and  execution  must 
describe  the  party  whose  property 
is  sought  to  be  taken,  and  it  is  not 
enough  that  the  right  man  is  made 
to  pay  a  debt.  ib 

4.  After  final  judgment,  dismissing  a 
complaint,  has  been  duly  rendered 
and  entered,  which  judgment  is  pre- 
cisely what  it  was  intended  to  be, 
and  disposes  of  the  whole  case,  the 
court  will  not,  in  the  absence  of  any 
allegation,  or  pretense  of  mistake  or 
omission,  amend  such  judgment,  on 
maiiont  upon  considerations  not  pre- 
sented at  the  hearing,  in  order  to 
give  to  the  plaintiff  relief  not  then 
contemplated.  New  York  lee  Cotn- 
pany  v.  North  Western  Ins.  Co,  684 

6.  B.,  the  owner  of  land,  contracted 
with  M.  to  convey  the  same  to  him, 
on  being  paid  the  sum  of  $160,  and 
M.  went  into  possession,  under  the 
contract  The  contract  was  subse- 
quently assigned  by  B.  to  C.  to  se- 
cure the  payment  of  an  antecedent 
debt ;  I/eld  that  after  the  execution 
of  the  contract  B.  was,  in  equity,  the 
trustee  of  the  legal  title  for  M.,  and 
M.  the  trustee  of  B.  as  to  the  unpaid 
purchase  money.  That  this  relation 
continued  until  B.  assitrned  the  con- 
tract to  C;  after  which  time  M.  was 
the  trustee  of  0.  as  to  such  unpaid 
purchase  money;  and  B.'s  position 
was  that  of  a  mere  naked  trustee 
of  the  legal  title,  with  no  risbt  or 
interest  in  tlie  land,  on  which  a  lien 
by  judcrnient  could  attach.  Towsley 
V.  McDonald,  606 

6.  Held,  cdsoy  that  C.  had  a  right  to 
take  an  assignment  of  the  contract, 
in  payment  or  as  security  for  an  an- 
tecedent debt  due  from  B.;  and  that 
such  debt  was  a  sufficient  considera- 
tion to  constitute  him  a  bona  fide 
purchaser,  as  against  the  claims  of 
other  creditors  of  B.  iJb 

7.  After  judgment  has  been  obtained 
against  a  defendant,  upon  a  substi- 
tuted service,  made  under  a  judge's 
order,  and  supplementary  procMd- 
ings  have  been  commenood  aipdnst 
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Um  defendant,  and  proceeded  with, 
without  any  objection  being  made 
by  the  defendant  to  tlie  validity  of 
the  Judgment ;  he  appearing  upon 
snch  prooeediDgs,  with  his  conneel ; 
he  cannot  move  to  vacate  the  judg- 
ment on  the  ground  that  jurisdic- 
tion of  his  person  had  not  been  ac- 
quired, and  that  consequently  the 
Judgment  was  void,    (kilins  v.  JRy- 

647 

8e€  Appeal,  2  to  7. 

jubticbs'  coubtb,  1. 
Pbacticb. 


JURISDICTION. 

The  supreme  court  has  no  power,  in  an 
action  upon  a  draft  or  bill  of  ex- 
change, to  order  the  draft  to  be  an- 
nexed to  a  commission  issued  to 
take  the  examination  of  witnesses 
for  the  defendant,  rc^siding  in  anoth- 
er state.    BuUer  v.  Lee,  76 

iSSM  SZBCUTOSB. 

judombnt,  7. 
Pbacticb,  9. 
BBLioiona  Sooibtibs,  4. 


JUSTICES'  COURTS. 

1.  Where,  in  an  action  in  a  Justice's 
court,  on  a  Judgment  recovered  be- 
fore a  Justice  of  the  peace,  which 
the  complaint  stated  haid  been  dock- 
eted in  the  county  clerk's  office,  the 
answer  insisted  that  the  plaintiff 
could  not  maintain  an  action  upon 
the  Judgment,  for  the  reason  that, 
"  under  the  provisions  of  the  code 
no  action  can  be  maintained  on  a 
judgment  of  the  county  court ;"  it 
was  held  that  the  objection  that  leave 
of  the  county  court,  to  bring  the  ac- 
tion, had  not  been  given,  was  sub- 
stantially presented  by  the  answer. 
Lyon  V.  Maniyj  51 

2.  Where  towns  comer  together,  al- 
though they  do  not  touch  each  oth- 
er at  any  other  point  except  the 
comers,  they  are  to  be  deemed  ad- 
joining towns,  within  the  meaning 
of  the  statute  authorizing  actions  to 
be  brought  before  a  justice  of  the 
peace  of  another  town,  in  the  same 
county,  "  next  ac^oining"  the  resi- 
dence of  the  plaintiff  or  defendant. 


J 


2  R,  8,  226,  ^  8,  #ii&.  8.)    Baloom. 
.  dissented.    Bdlmei  v.  Cbfity,  440 


8.  Where,  upon  the  Joining  of  issue, 
in  a  Justice's  court,  the  deftndani 
moves  for  an  adjournment,  to  which 
the  plaintiff  objects,  and  demands 
that  the  defendant  be  first  required 
to  make  oath  and  give  bail,  which 
the  defendant  reihses  to  do,  it  ia 
erroneous  for  the  justice  U»  grant 
the  a^joumment,  upon  such  m^oo, 
without  oath  c^  baiL  Pmk  ▼. 
Andrew$f  445 

4.  Although  a  Justice  has  the  power, 
in  his  discretion,  to  adjourn  a  caoM 
not  exceeding  eight  days,  upon  his 
own  motion,  with  or  without  the 
consent  of  parties,  yet  where  it  ap- 
pears that  he  did  not  exercise  such 
discretion,  but  granted  an  adjourn- 
ment, upon  the  application  of  the 
defendant,  without  requiring  him  to 
make  oath  or  give  bail,  such  ad- 
journment wiU  be  deonedaninegn- 
larity.  «i 

6.  The  effeet  of  an  irregular  and  ua- 
authorized  acyoumment  is  that  tha 
cause  is  out  of  court,  and  the  Justice 
loses  Jurisdiction.  «& 

6.  A  party  will  not  waive  his  objection 
to  an  irregular  adjournment,  bj 
renewing  his  old  subpoena.  d 


JUSTICES  OF  SUPREME  COURT. 

Sakuy,  in  jirst  district. 

See  CovBTiTimoNAL  Law,  1. 


LANDLORD  AND  TENANT. 

1.  In  a  proceeding  before  a  Justice  of 
a  district  court,  in  the  city  of  New 
York,  by  a  landlord  against  his  ten- 
ant, under  the  statute  relative  to 
summary  proceedings  to  recover  the 
possession  of  land,  the  justice  has 
no  power  to  summon  talesmen,  to 
form  a  jury.   Miner  v.  iHtrltn^,  640 

2.  The  proceeding  is  entirely  statutory, 
and  must  be  conducted  in  strict  ac- 
cordance with  the  provisions  of  the 
law.  ^ 


iin)£x. 
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1.  Notwithstanding  the  act  of  April 
14, 1860,  which  declares  that  the 
acts  of  1805,  of  1813  and  of  1880, 
conferring  npon  grantees  of  demised 
lands  and  rents  and  the  reversion 
thereof,  and  npon  the  heirs  and  as- 
signees of  the  lessor  and  grantees, 
the  remedies  hy  entry,  action  or 
otherwise,  for  the  non-performance 
of  any  agreement,  or  the  recovery 
of  any  rent,  and  extending  the 
benefits  of  these  provisions  to  grants 
or  leases  in  fee  reserving  rents,  &^. 
"  shall  not  apply  to  demls  of  con- 
Teyance  in  fee,  made  before  the  9th 
day  of  April,  1806,  nor  to  such 
deeds  hereafter  to  be  made,"  an 
action  of  ejectment,  for  the  non- 
payment of  rent,  may  be  brought 
by  the  assignee  of  the  devisee  of 
the  grantor,  upon  a  lease  made  pre- 
vious to  1806,  where  the  plaintiff 
had  acquired  the  rights  and  reme- 
dies of  the  original  lessor  previous 
to  tbe  act  of  1860.    Main^.  Qreen^ 

448 

2.  The  legislature  did  not  intend,  by 
the  act  of  1860,  to  take  away  rights 
already  vested  or  acquired,  under 
the  previous  statutes ;  especially 
those,  to  enforce  which  suits  had 
been  already  brought.  %b 

8.  It  seems,  the  act  of  1860  is  to  be 
limited  to  cases  of  rights  acquired, 
or  attempted  to  be  acquired,  under 
conveyances  prior  to  1805  and  since 
1860,  by  means  of  aiusignments  or 
transfers  made  or  executed  since 
the  passage  of  the  act  of  1860.    4b 

4.  Although  a  mere  right  of  entry  is 
not  assignable,  so  as  to  authorize  an 
action  by  the  assignee,  in  his  own 
name,  yet  where  a  party,  while  the 
acts  of  1806, 1818  and  1880  were 
still  in  force,  and  before  the  act  of 
1860  was  passed,  acquired  by  as- 
signment the  rights  and  remedies  of 
the  original  lessor,  for  non-parent 
of  rent  and  breach  of  conditions ; 
EMf  that  such  assignee  was  author- 
ised by  section  11  of  the  code,  to 
maintain  ejectment  in  his  own 
name.  %b 

6.  Bents  reserved  in  a  lease  in  fee  are 
apportionable  among  the  several 
tenants  occupying  the  demised 
premiseti  ii  i$0m$.  tb 


6.  If  rent  is  due  upon  such  a  lease 
ejectment  will  lie  for  its  non-pay- 
ment, against  a  tenant  occupying 
only  a  portion  of  the  land;  who 
cannot  object  that  the  recovery  is 
not  for  the  whole  tract  embraced  in 
the  lease,  or  for  land  not  in  his  pos- 
session, ib 

7.  The  assignee  of  the  original  lessee 
is  to  be  deemed  the  cwnmr  of  the 
land  and  liable  for  the  rent,  not- 
withstanding he  has  given  a  mort- 
gage upon  the  premises.  Hence  he 
is  the  proper  person  upon  whom 
service  of  the  notice  is  to  be  made, 
by  the  lessor  or  his  assignee,  under 
the  act  of  May  18, 1846.  %h 

8l  Proof  of  payment  of  rent,  upon  a 
lease  in  fee,  by  the  immediate 
grantor  of  the  occupant,  sufficiently 
establishes  the  existence  and  valid- 
ity of  the  instrument,  as  against  the 
tenant  in  possession;  especially 
when  taken  in  connection  with  the 
giving  of  a  mortgage  upon  the  de- 
mised premises,  by  the  latter  to  his 
grantor,  which  secures  the  repay- 
ment of  any  rent  the  mortgagee 
may  pay  to  the  origizud  lessor.  Van 
Renssda&r  v.  Secor,  469 

9.  Such  mortgage  is  proper  evidence, 
in  an  action  against  the  mortgagor 
for  rent,  as  proof  of  his  claim  and 
title  to  the  premises ;  of  his  deriva- 
tive title  under  his  inunediate  grant- 
or ;  as  some  evidence  of  the  quantity 
of  land ;  and  as  evidence  of  the  re- 
cognition of  the  plaintiff's  title  and 
rent.  tb 

10.  Where  it  is  shown  that  the  defend- 
ant is  in  possession  of  the  demised 
premises;  that  he  took  title  from 
one  who  was  in  under  the  plaintiff; 
and  that  he  has  mortgaged  the  land 
in  an  instrument  which  recognized 
the  original  lessor^s  rent,  this  is  suffi- 
cient proof  of  his  being  the  assignee 
of  the  lessee.  ib 

See  Bbst. 


LIEN. 
See  Ybvdob  akd  Pvbchassb,  2,  8. 

LIMITATIONS,  STATUTE  OP. 

1.  The  meaning  of  the  78d  section  of 
the  code,  in  declaring  thai  the  title 
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nUtire  to  the  time  of  commencing 
actions  should  not  extend  to  actions 
already  commenced,  or  to  '*  cases 
where  the  right  of  action  had  al- 
ready accrned/'  was  to  except  from 
the  operation  of  the  section  (110) 
requiring  the  new  promise  or  ac- 
knowledgment to  be  in  writing, 
only  those  cases  where  an  action  had 
been  already  commenced,  or  should 
be  thereafter  commenced,  upon  a 
then  existing  and  effecUve  cause  of 
action,  which  should,  of  itself,  and 
without  the  aid  of  any  subsequent 
promise  or  acknowledgment,  be  suf- 
ficient to  support  the  action.  Van 
AUn  T.  Feliz,  189 

2.  It  is  the  new  promise  or  acknowl- 
edgment, which  gives  ritality  to 
the  cause  of  action,  and  it  forms  the 
substance  of  the  right  of  action 
prosecuted.  %b 

8.  Hence,  when  a  promise  or  acknowl- 
edgment, made  before  the  statute 
of  limitations  had  run,  but  since  the 
code  took  effect,  is  relied  on  as  tak- 
ing the  case  out  of  the  statute  of 
limitations,  it  must  be  in  writing,  ib 

4.  The  limitation  of  20  years,  prescribed 
by  the  revised  statutes  for  actions 
to  recover  dower,  is  applicable  to 
cases  where  the  husband  died  and 
the  wife's  title  accrued  previous  to 
the  passage  of  the  revised  statutes. 
Pbckham,  J.  dissented.  Brewster 
T.  Brewster,  428 

See  Alisn. 


LUNATICS. 

1.  The  appointment  of  a  stranger  to  be 
committee  of  the  person  and  estate 
of  a  lunatic,  without  the  request  of 
the  relatives  and  next  of  kin  of  the 
lunatic,  without  an  order  of  refer- 
ence, and  without  notice  to  the  per- 
sons having  a  prospective  interest 
in  the  estate,  is  not  authorized  by 
the  practice  of  the  courts.  Matter 
of  Lamoree,  122 

2.  If  the  next  of  kin  of  a  lunatic  unite 
in  a  petition,  and  name  a  proper  per- 
son as  committee,  or  give  their  con- 
sent in  writing  to  the  appointment 
of  a  particular  person,  it  is  usual  to 
select  such  person.    But  if  the  next 


of  Idn  hare  not  assented,  or  united 
in  the  petition,  there  should  be  an 
order  of  reference,  and  then  the 
next  of  kin  are  entitled  to  notice  of 
the  proceedings  upon  the  referenoey 
and  to  propose  themselvea  aa  the 
committee.  ib 


M 

MALICIOUS  PROSECUTION. 

1.  The  law  will  not  authorize  or  jnatiiy 
a  complaint  against  a  debtor,  and 
his  arrest  by  tiie  creditor,  on  the 
ground  of  UXae  representations  made 
by  the  accused  on  obtaining  goods 
ft>om  the  prosecutor,  when  positive 
evidence  of  the  truth  of  such  rep- 
resentations was  ftimished,  or  re- 
ferred to,  by  the  accused,  at  the 
time  of  making  the  representatiooa, 
and  it  was  the  creditor's  own  Iknlt 
that  he  did  not  avail  himself  of  sn^ 
evidence.     ChrinneU  y.  Stenoari^  544 

2.  Thus,  where  0.  on  applying  to  8. 
for  goods,  on  credit,  represented  that 
he  was  worth  |20,000  over  and 
abore  his  debts  and  liabilities,  and 
that  his  property  consisted  of 
tain  specified  real  estate,  and  he 
ferred  to  the  records  in  Queens  coun- 
ty clerk's  office  for  the  evidence  of 
his  ownership,  which  repmentations 
were  true,  and  his  ownership  did  ap- 
pear by  the  records  in  such  clerk's 
office ;  Held  that  these  facts  showed 
a  want  of  probable  cause  for  insti- 
tuting criminal  proceedings  by  8. 
against  G.  for  obtaining  the  goods 
by  fraudulent  representations ;  not- 
withstanding it  appeared  that  8.  on 
a  search  made  by  him  in  the  clerk's 
office,  with  the  aid  of  the  clerk,  be- 
fore instituting  the  criminal  proceed- 
ings, had  failed  to  discoTer  the  evi- 
dence of  G.'s  title.  ib 

8.  Bdd,  dlsOf  that,  in  an  action  by  Q. 
for  malicious  prosecution,  there  be- 
ing sufficient  proof  of  a  want  of 
probable  cause,  malice  might  be  in- 
ferred ;  and  that  whether  or  not  Uie 
criminal  prosecution  was  malicious 
should  have  been  submitted  to  the 
jury.  ib 


MANDABfUS. 

1.  The  proceedings  by  mandam 
not  affected  by  the  code,  bat 
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be  regnlated  by  the  nxles  of  plead- 
iDg  and  practice  prevailing  preyioos 
to  its  adoption.  People  ex  rel,  Le- 
fever  ▼.  Board  of  Supervitore  of 
Ulster  county,  478 

2.  The  return  to  the  writ  mnst  set  forth 
the  title  or  Justification  of  the  de- 
fendant for  not  doing  the  act,  the 
performance  of  which  is  sought  to 
be  enforced  by  the  writ.  ib 

8.  It  shonld  state  all  the  material  steps 
taken  by  the  defendant,  Jnst  as  they 
occurred ;  and  should,  in  itself  or  by 
express  adoption  of  the  allegations 
in  the  writ,  either  in  whole  or  in 
part,  state  the  case  which  makes  out 
the  defendant's  Justification,         ib 

4.  Such  return  may  set  up  any  number 
of  facts,  constituting  a.^^  many  good 
reasons  for  not  performing  the  act 
which  the  writ  seeks  to  compel; 
provided  they  exist  in  point  of  fact 

ib 

6.  The  argument  ab  ineonvenienii  is 
never  of  very  great  weight ;  of  none 
against  the  positive  ix^junction  of  a 
statute.  ib 

8e§   MOBTGAOB. 


MAP. 
8$9  Tiwsb,  1,  2. 


MASTEB'8  DEED. 
8$$  FoBBCLoeuBB  Suit. 


HILITART  OFFICEBS. 
See  Nbouobbcb,  8,  4. 


MISNOMEB. 

Where  a  defendant,  sued  by  a  wrong 
name,  fails  to  appear  in  the  action, 
be  does  not  waive  his  right  to  ob- 
ject to  the  misnomer,  after  judgment 
and  execution.  Fan^uxm  v.  Hii- 
dreth,  ZJl 

Vol.  XXXII.  44 


MORTGAGE. 

1.  Where  the  intent  of  the  parties  to  i^ 
mortgage  is  to  provide  a  security  for 
all  the  debts  of  the  mortgagor,  and 
not  to  secure  one  debt  by  the  mort- 
gage, and  then  to  secure  the  next 
debt  incurred  upon  the  residue  of 
the  mortgage,  but  rather  that  aU 
shall  stand  as  if  contracted  at  the 
same  time,  the  debts  must  share 
ratably  in  the  l^nd  realized  item 
the  security ;  without  regard  to  pri- 
ority of  date.  Bridenbecker  v.  LoW" 
eU,  9 

2.  In  an  action  brought  to  foreclose  a 
mortgage  containing  a  clause  mak- 
ing the  principal  due  in  case  of  de- 
fault in  paying  the  interest  for  a  cer- 
tain number  of  days,  it  is  not  a  valid 
defense,  or  ground  of  relief,  that  the 
defendants  were  unable  to  find  the 
holder  of  the  mortgage,  until  after 
the  time  for  paying  the  interest  had 
passed ;  where  the  answer  does  not 
allege  any  trick  or  fraud  on  the  part 
of  the  plaintiff,  to  prevent  the  pay- 
ment of  interest  Dufighi  v.  WA- 
ster,  47 

8.  The  assignee  of  a  Junior  mortgage, 
whose  assignment  is  recorded,  b  ei^ 
titled  to  notice,  upon  the  foreclosure 
by  advertisement  of  a  senior  mort- 
gage.    WindoioT.MeCda,         241 

4.  If  no  notice  is  served  upon  bim  he 
will  not  be  foreclosed ;  nor  will  his 
rights  under  his  mortgage  be  afifect- 
ed  by  the  foreclosure  and  saleu     ib 

5.  Where  the  owner  of  premises  which 
are  subject  to  a  mortgage,  while  in 
possession  thereof,  takes  an  assign- 
ment of  the  mortgage  which  is  sub- 
stantially forfeit^  by  the  non-pay- 
ment of  the  amount  due  thereon,  he 
will,  from  the  time  of  such  forfeit- 
ure, be  deemed  a  mortgagee  in  pos- 
session, and  may  defend  Uie  posses- 
sion until  his  debt  is  paid.  ib 

6.  It  is  not  necessary  that  he  should 
have  obtained  possession  as  mort- 
gagee, either  by  consent  of  the 
mortgagor,  or  by  legal  proceedings. 
It  is  sufficient  if  he  obtained  the 
possession  in  some  legal  mode,      ib 

7.  After  forfeiture  and  condition  bro- 
ken, the  mortgagee,  if  be  be  in  pes- 
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sesBioD,  is  oonndered  as  haying  the 
legal  estate,  and  an  action  of  eject- 
ment cannot  he  maintained  against 
him.    BoUtmy.Brnffsier,  889 

8.  Upon  a  certificate  ezecnted  and  ac- 
knowledged by  one  of  three  mort- 
gagees, which  describes  him  as 
*'  acting  ezecntor  of  the  estate  of 
A.  C.  deceased,**  and  states  that  the 
mortgage  therein  mentioned  has 
been  paid,  and  consents  that  the 
same  be  discharged  of  fecord,  the 
register  is  not  bound  to  discharge  a 
mortgage  given  to  the  person  exe- 
cuting the  certificate  and  two  oth- 
ers, as  executors,  where  there  is 
nothing  to  show  the  fbcts  in  respect 
to  the  origin  of  the  mortgage,  or  the 
purpose  for  which  it  was  made,  or 
the  persons  interested  therein,  or  for 
what  purpose  it  ^fas  received  or  held 
by  the  mortgagees,  or  whether  for 
their  own  benefit,  or  as  trustees  up- 
on an  express  trust  created  by  the 
will  of  their  testator,  or  for  any  oth- 
er purpose.  Psqpie,  ex  rel.  Son,  v. 
Mitur,  612 

9.  And  the  register  cannot  be  com- 
pelled, by  mandamus,  to  discharge 
the  mortgage  upon  such  a  certificate. 

%b 

8—  DlBTOB  AKD  CrBDXTOB,  1,  2. 
SlTBPLUS  MONBTB. 

Ububt,  1, 2,  8. 


issue  to  prevent  the  reaolatiofli  from 
being  carried  into  effect.  «k 

4.  In  an  action  brought  In  the  name 
of  the  people,  for  the  purpose  of  ob- 
taining such  an  ii^unction,  oq  the 
ground  that  by  the  resolutioo  the 
common  council  did  not  give  the 
contract  to  the  lowest  bidders,  as 
required  by  law,  neither  the  con- 
tractors nor  the  bidders  need  be 
made  parties.  «& 

5.  A  property  owner  cannot  invoke  the 
equitable  interposition  of  the  su- 
preme court  for  any  omissions  or  ir- 
regularities in  the  proceedings  of  a 
municipal  corporation  to  open  a 
street.    Kdsty  v.  King,  410 

6.  He  may  review  them  by  certiorari ; 
or  he  may  put  in  issue  the  title  of 
the  public  authorities  of  the  dtj  to 
enter  upon  his  lands,  by  a  common 
law  action,  which  will  bring  up  the 
regularity  of  the  proceedings  to 
open  the  street ;  but  be  cannot  test 
their  efibct  upon  his  title  by  an  equi- 
table action.  <& 

7.  Nor  is  he  entitled  to  an  iiyunctioo, 
to  restrain  the  construction  of  a 
sewer,  by  persons  contracting  with 
the  corporation,  on  the  ground  of  a 
defect  in  the  form,  or  in  the  parties 
to,  the  contract.  •& 


MUNICIPAL  COftPOBATIONS. 

1.  The  attorney  general  may  bring  an 
action  in  the  name  of  the  people,  to 
restrain  a  municipal  corporation 
fh>m  exercising  authority,  in  mak- 
ing a  contract,  or  performing  simi- 
lar acts,  not  possessed  by  it  under 
its  charter  or  by  law.  Ths  Peopit 
V.  Jfoyor  ^c,  of  New  York,  86 

2.  The  passing  of  a  resolution,  by  the 
common  council  of  a  municipal  cor- 
poration, directing  one  of  the  de- 
partments to  give  a  contract  for 
work  and  labor  to  specified  persons, 
is  a  legislative  act,  and  cannot  be 
restrained  by  ixgunction.  %b 

8.  But  after  such  a  resolution  has  been 
passed,  on  a  proper  case  being 
shown  for  relief,  an  iigunction  may 


8.  Where  the  powers  conferred  upon  a 
municipal  corporation,  in  resiwct  to 
streets  and  side-walks,  are  specified 
in  its  charter,  and  such  powers  are 
merely  dUeretvmofry ;  no  absolute 
and  imperative  duty  to  repair  the 
side-walks  being  imposed  upon  the 
corporation ;  such  corporation  is  not 
liable  in  damages  to  an  indiridnal, 
for  injuries  sustained  in  consequence 
of  the  defective  condition  of  a  side- 
walk.   Peck  V.  ViSkLge  of  BaUnia, 

684 

9.  Before  an  action  will  lie,  at  the  suit 
of  an  individual  suAaining  peculiar 
damages,  against  a  municipal  cor- 
poration, for  an  omission  to  perform 
a  duty  eiyoined  by  law,  it  must  be 
shown  that  the  duty  has  been  im- 
posed abeolutelf  and  tmpenUitelf, 
and  does  not  rest  in  diecreiian.      ih 

See  Ikjvvction,  8,  4,  5. 
Bbwbbb. 
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NEGLIGENCE. 

1.  NeKligeDce,  whether  of  the  plaintiff, 
or  the  defendant,  is,  in  all  instances, 
a  question  of  fact,  and  it  is  only 
where  a  question  of  fact  is  entirely 
f^ee  from  doabt  that  the  court  has 
a  right  to  apply  the  law  without  the 
action  of  the  Jury.  Goitld,  J.  dis- 
sented. Bernkardi  ▼.  Renaeiaer 
and  Saratoga  j2atZ  Boad  Co,,     166 

2.  And  more  especially  should  that 
question  be  submitted  to  the  Jury, 
where  some  of  the  matters  relied 
upon  to  make  out  negligence  depend 
upon  contradictory  testimony.       t^ 

8.  What  degree  of  care  and  caution  ^re 
required  from  a  military  ofScer, 
while  drilling  his  troops,  in  order  to 
avoid  the  infliction  of  injuries  upon 
indiyiduals  present  as  spectators. 
Cag(U  T.  Dwryea,  480 

4.  And  how  far  such  officer  is  liable  for 
an  irjury  resulting  from  the  negli- 
gence of  himself  or  his  subordinates, 
under  such  circumstancea.  tb 

See  CARsnu. 

Bbatr  bt  wbobofvl  act,  &c. 
Bail  Boad  Coicfabibs,  8  to  26. 


NEW  YOBK,  CITY  OF. 

1.  The  clause  of  the  88th  section  of 
the  act  of  April  14, 1867,  amending 
the  charter  of  the  city  of  New  York, 
which  provides  that  whenever  any 
work  is  necessary  to  be  done  to  com- 
plete or  perfect  a  particular  Job,  Ac. 
for  the  corporation,  which  shall  in- 
volve the  expenditure  of  more  than 
|260,  the  same  shall  be  by  contract, 
\fibc.  does  not  include  work  forming 
part  of  a  Job  which.  In  a  contract 
for  the  residue  of  the  Job,  appears 
to  have  been  intentionally  excluded, 
to  be  let  in  f^iture,  or  to  be  other- 
wise done.  People  v.  Mayor  ^c,  of 
New  York,  86 


2.  The  proper  oonstmction  of  the  first 
section  of  the  act  in  relation  to 
frauds  in  assessments  for  local  im- 
provements in  the  city  of  New  York, 
passed  in  1868,  which  provides  that 
if,  in  the  proceedings  relative  to  any 
assessment  for  the  purpose  men* 
tioned,  or  in  the  proceedings  to  col- 
lect the  same,  any  fraud  or  legal 
irregularity  shall  be  alleged  to  have 
been  committed,  the  party  aggrieved 
may  apply  to  any  judge  of  the  su- 
preme courtfor  relief,  £c.,  is  that  the 
words  "  proceedings  relative  to  any 
assessment,"  therein  mentioned,  are 
not  to  be  extended  beyond  the  in- 
itiatory steps  to  order  the  doing  of 
the  work  for  which  the  assessment 
is  to  be  made.  The  changing  of 
the  grade  in  streets  is  not  necesurily 
a  proceeding  relative  to  an  assess- 
ment for  paving.    Matter  of  Buhler^ 

79 

8.  Accordingly  held  that  the  section 
did  not  apply  to  the  case  of  aa  as- 
sessment regularly  made  for  paving 
a  street,  which  assessment  was  ren- 
dered necessary  in  consequence  of  an 
ordinance  of  the  common  council, 
passed  subsequently  to  the  opening 
of  the  street,  changing  the  grade  of 
the  street,  and  thus  requiring  the 
grades  of  the  adjoining  streets  to 
be  altered,  to  correspond  therewith. 

ih 

4.  The  want  of  the  written  consent  of 
two  thirds  of  the  owners  of  property 
to  a  change  of  the  grade  of  a  street 
as  required  by  the  act  of  1862  is  not 
a  sufficient  cause,  within  the  pro- 
visions of  the  act  of  1868,  for  va- 
cating an  assessment  made  for  pav- 
ing streets  after  the  new  grade  vras 
adopted.  %b 

6.  A  lease  of  a  ferry,  executed  by  the 
corporation  of  the  dty  of  New  York, 
which  requires  twenty  per  cent  of 
the  annual  rent  to  be  paid  at  the 
time  of  the  sale  of  the  privilege ; 
that  security  be  given  only  for  the 
remainder ;  that  there  be  a  bid  equal 
to  the  present  aggregate  amount  of 
tAe  rent  of  the  ferries,  as  a  condition 
of  purchase ;  that  the  lessees  shall 
keep,  on  each  ferry-boat,  a  fire  ap- 
paratus or  force  pump,  with  hoee,  to 
be  used  for  the  extinguishment  of 
fires,  under  the  direction  of  the  chief 
engineer,  for  which  the  lessees  are  to 
be  compensated  at  the  rate  of  twenty 
dollars  per  hour,  is  not,  by  reason  of 
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those  proTiaSoDS,  a  Tiolation  of  the 
4lBt  sootion  of  the  amended  charter 
of  1857.  (Lam  of  1857,  ch.  446.) 
^77U  People  y.  Jfoyor  j'^.  of  New 
York,  102 

6.  A  sale  or  lease  of  the  fiye  ferries 
between  the  cities  of  New  Tork  and 
Brookl3m,  together,  the  purchaser 
being  reqnired  also  to  purchase  the 
entire  ferry  property  attached  to  all 
the  ferries,  Is  not  a  Tiolation  of  the 
act  of  1857,  either  in  letter  or  spirit. 
There  is  nothing  which  forbids  a  sale 
in  that  form,  or  requires  a  sale  of  the 

,  ferries,  or  of  the  ferry  property, 
separately ;  and  the  mode  of  sale  is 
left  to  be  governed  by  a  sound  dis- 
cretion, ib 

7.  When  the  New  York  and  Brooklyn 
ferries  or  ferry  rights  were  conveyed 
to  the  Mayor,  Recorder,  Aldermen 
and  Commonalty  of  New  York,  by 
the  colonial  ^governors,  Dongan. 
Combury  and  Montgomene,  the 
grantees  took  the  same  subject  to 
this  governmental  regulation  and 
control.  On  the  change  of  govern- 
ment from  a  colony  to  a  state,  this 
right  passed  to  the  supreme  power 
in  the  state ;  and  it  may  now  be 
manifested  and  exercised  by  the 
legislature  acting  for  the  people  in 
their  sovereign  capacity.  ib 

8.  And  although  the  corporation  of 
New  York  should  execute  to  a 
grantee  a  lease  of  those  ferries,  un- 
qualified in  its  terms,  and  silent  as 
to  the  prices  which  should  be  charg- 
ed for  ferriage,  except  in  respect  to 
the  maximum  rate  specified  in  the 
notice  of  sale,  those  rates  would 
still  be  subject  to  legislative  super- 
vision and  control,  and  the  lessees 
would  take  the  same  subject  to  such 
qualification.    Fer  Hoobboom,  J.  ib 

9.  While  the  regulation  of  the  rates  of 
ferriage  upon  the  New  York  and 
BrooUyn  ferries  is  within  the  con- 
trol of  the  legislature,  and,  so  long 
as  those  rates  are  not  regulated  by 
them,  they  are  the  proper  subject 
of  regulation,  by  the  city  govern- 
ment, or  of  contract  between  the 
corporation  and  its  lessees,  it  is  a 
very  different  question  whether,  and 
to  what  extent,  it  ought  to  be  inter- 
fered with  by  the  courts.  Fer 
HoasBOOM,  J.  ib 


10.  Where  a  regulation  fixing  the 
maximum  rate  of  ferriage,  for  foot 
passengers,  at  two  cents,  is  alleged 
to  be  an  abuse  of  corporate  power, 
if  the  matter  is  so  plain  that  it  will 
amount  to  fraud,  or  palpable  oppres- 
sion upon  the  dtizens  who  shall 
have  occasion  to  cross  the  fierry,  it 
seems  a  court  of  equity  should  in- 
terfere.   Fer  HooxBOOM,  J.  # 

11.  But  it  seems  that  a  mere  difference 
of  opinion  between  the  court  and  a 
municipal  corporation,  as  to  the 
proper  rate  of  ferriage  to  be  charged, 
ought  not  to  induce  an  interferenoe 
by  injunction ;  especially  where  the 
erroneous  judgment  of  the  corpo- 
ration, if  it  exists,  may  be  corrected 
by  an  appeal  to  the  legislature. 
Such  a  power,  if  it  exists  in  the 
courts,  ought  to  be  most  caaUously 
exercised.  i 

12.  The  corporation  of  New  York  is 
by  its  charter,  taken  iu  connection 
with  its  subsequent  action  under  the 
same,  vested  with  the  property  of 
certain  ferries,  and  with  the  right 
to  establish  others.  Incident  to  that 
right,  in  the  absence  of  legislative 
action,  must  be  the  right  to  estab- 
lish rates  of  ferriage.  ib 

18.  And  the  matter  being  left  to  the 
discretion  of  the  corporation,  it  may 
exercise  such  discretion  by  passing 
resolutions  fixing  the  maximum 
rates  of  ferriage,  as  effectively  as 
by  the  passage  of  a  local  law,  for 
that  purpose.  ib 

14.  The  act  of  May  14, 1845,  to  esUb- 
lish  and  regulate  ferries  between  the 
city  of  New  York  and  Long  Island, 
was  by  operation  of  law,  repealed 
by  'the  amended  charter  of  New 
York,  granted  In  1857.  sfr 

See  CoBSTiTUTioirAL  Law,  L 
Fbrbibb. 
muxicipal  oorpobationb,  1  to  4. 


NOTICE. 

L.  entered  into  possession  of  lota, 
under  an  agreement  in  writing  be- 
tween him  and  G.,  by  which  it  was 
stipulated  that  L.  should  fill  in  the 
same  and  other  lots  owned  by  O., 
and  that  in  consideration  thereof  Q. 
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■hoold,  on  the  completion  of  the 
work,  convey  to  L.  one-third  of  the 
lands,  in  fee.  L.  caused  his  ag^ree- 
ment  with  G.  to  be  recorded  in  the 
connty  clerk's  office,  and  continued 
in  possession  until  after  the  comple- 
tion of  the  work.  HM^  that  al- 
though the  agreement  was  not  a 
conveyance,  within  the  meaning  of 
the  recording  act,  yet  that  it  tended 
to  show  the  character  of  L.'s  posses- 
sion; that  such  possession,  under 
daim  of  title  to  a  deed  from  G., 
was  notice  to  subsequent  mortgagees 
and  others,  of  his  interest  and  claim ; 
and  that  the  Hen  of  a  subsequent 
mortgage  given  by  G.  was  subject 
to  L.'s  right  to  a  deed,  under  his 
contract.    Lamtrty  t.  Moored      847. 

8e9  Pabtvbbshif,  5,  6. 


PABTIE8. 

SSmRbfbbibb. 
Buumiination  of,    Sm  Witnbbs,  8,  4, 6. 

PABTNEBSHIP. 

1.  The  mere  insolvency  of  a  special 
partnership  does  not,  of  itself,  Work 
such  a  lefi^  or  equitable  appropri- 
ation or  distribution  of  its  effects  to, 
or  among,  all  its  creditors  ratably, 
as  to  deprive  a  particular  judgment 
creditor  of  his  right  to  issue  an  exe- 
cution, and  to  seize,  and  sell,  and 
make  his  debt  out  of  those  effects ; 
or  to  prevent  any  individual  creditor 
who  has  no  judgment,  from  com- 
mencing an  action  in  his  own  name 
and  right  alone,  and  obtaining  a 
judgment  for  his  debt.  Greene  v. 
Breck,  78 

2.  Nor  will  such  insolvency  deprive  a 
judgment  creditor  of  his  right,  by 
action,  to  remove  alhiudulent  ob- 
struction, and  enforce  the  payment 
of  his  judgment,  in  the  absence  of 
any  action  or  proceeding  on  the  part 
of  other  creditors,  for  a  pro  rata  dis- 
tribution or  application.  tb 


8.  It  is  well  settled  that  each  member 
of  a  partnership,  after  dissolution, 
has  the  same  right  and  authority  to 
collect,  compound  and  release  the 
debts  of  the  firm,  existing  at  the 
time  of  such  dissolution,  that  ho 
had  before.    BmUingion  ▼.  PcfUer, 

800 

4.  As  the  law  gives  to  any  debtor  of  a 
partnership  the  right  to  settie  with 
either  member  of  the  firm  and  take 
a  release,  after  dissolution,  it  wiU 
not  impute  bad  faith  to  such  debtor, 
in  making  such  aettiement,  Arom  the 
fact  that  he  had  knowledge  of  the 
dissolution.  ^  «ft 

6.  Notice  of  the  dissolution,  merely,  is 
not  enough  to  put  the  debtor  upon 
inquiry  in  respect  to  a  previous  as- 
signment of  Mb  debt  by  his  credit- 
ors, ffr 

6.  Where  a  debtor  of  a  partnership, 
after  dissolution  of  the  firm  and  with 
notice  thereof,  setties  with  one  of 
the  partners  and  takes  a  discharge, 
valid  in  law  as  between  them,  with- 
out any  notice  of  a  previous  assign- 
ment of  thb  debt  against  him,  to  a 
third  person,  by  the  partnership,  the 
discharge  is  conclusive  upon  the  as- 
signee^ %b 


7.  The  ordinary  effect  of  the  death  of 
one  of  the  members  of  a  partner- 
ship is,  to  work  its  dissolution.  The 
partnership  is  ended.  The  connec- 
tion has  been  dissolved;  and  the 
ftiture  relations  of  the  surviving 
partners  to  each  other  must  be  de- 
termined by  some  new  agreement 
between  them,  or  by  the  results 
which  the  law  pronounces  upon 
their  acts  and  proceedings,  when  no 
new  agreement  is  in  fiict  made.  And 
so  of  a  change  in  the  concern,  ef- 
fected by  a  transfer  of  stock.  Saiage 
V.  Pfdnam,  420 

8.  Where  articles  of  oopertoership  pro- 
vide that  parties  may  transfer  their 
stock — ^in  efi^t  that  new  members 
maybe  introduced  into  the  firm, 
and  existing  members  may  with- 
draw— ^the  object  of  which  provision 
is  to  continue  the  partnership,  and 
prevent  its  dissolution ;  the  effect  is 
to  make  the  new  stockholder  a  mem- 
ber of  the  firm,  with  all  the  ordi- 
nary rights  and  liabilities  of  a  part- 
ner, entitied  to  all  the  property, 
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SroAts  and  dirtdends  represented  by 
U  shares  of  stock,  and  subject,  to 
the  same  extent,  to  all  the  debts, 
liabilities  and  losses  of  the  concern. 
He  takes  the  stock  cum  onere.  In 
1847  two  of  the  plaintiffs,  R.  and 
W.,  together  with  other  persons, 
entered  into  a  partnership  or  com- 
pany, for  Inmbering  purposes,  with 
a  capital  of  $10,000.  They  sub- 
scribed certain  articles  of  associ- 
ation specifying  the  officers  and 
directors  of  the  association  and  the 
mode  of  carrying  on  its  business. 
The  12th  article  provided  for  a 
transfer  of  the  stock  owned  by  any 
member,  and  in  effect  authorized 
such  transfer  to  any  third  person, 
on  notice  to  the  directors.  The 
articles  did  not  declare  what  should 
be  the  eifect  of  such  a  transfer,  nor 
whether  the  out-going  member 
should  remain  liable,  or  the  In-oom- 
ing  member  should  become  liable 
for  the  then  existing  debts  of  the 
copartnership,  as  between  the  mem- 
bers themselves;  nor  what  should 
be  the  effbct  of  the  death  of  any  of 
the  members  upon  the  existence  or 
terms  of  the  partnership.  Prior  to 
July,  1849,  various  changes  bad  oc- 
curred in  the  membership  of  the 
association,  by  transfers  of  stock 
between  members,  and  to  new  par- 
ties, and  W.  P.,  one  of  the  original 
shareholders,  had  died.  All  of  the 
present  plaintiA,  and  the  defend- 
ants P.  and  y.  had  become  members 
of  the  association.  At  this  time  a 
new  agreement,  in  writing,  was 
entered  into,  subscribed  by  the 
parties  to  this  action,  recognizing 
the  existence  of  the  association,  re- 
citing what  lands  belonged  to  it, 
and  who  were  the  holders  of  the 
shares,  and  declaring  that  said  lands 
were  owned  by  them  in  proportion 
to  the  amount  of  their  shares  of 
•took,  and  pledgfaig  their  respective 
interests  in  the  property  and  effects 
of  the  association  to  the^payment  of 
all  the  existing  and  futun  debts 
of  the  association,  and  promising  to 
pay  such  indebtedness  in  proportion 
to  the  amount  of  their  stock.  The 
agreement  ftirther  provided  that  the 
subscribers  should  not  be  liable  for 
any  debts  contracted  after  they  had 
sold  out  their  stock  and  left  the  as- 
sociation &c.  On  or  prior  to  October 
26th,  1868,  P.  and  V.  sold  out  their 
stock,  and  ceased  to  be  members  of 
the  concern.    Yarioiu  loans  bad 


previously  been  made,  and  debts  in- 
curred, to  carry  on  the  business  of 
the  association.  Subsequent  to  that 
time,  the  plaintiffs,  with  the  funds 
of  the  association,  paid  several  of 
its  debts  contracted  while  P.  and  Y. 
were  stockholders.  This  suit  was 
brought  to  enforce  a  contribution 
by  P.  and  V.  to  those  debts.  P. 
claimed  to  be  allowed,  as  a  counter- 
claim, the  sum  of  $306.46  which  be 
had  been  compelled  to  pay,  upon  a 
debt  of  the  association  incurred 
during  his  membership.  JSfdd,  1. 
That  under  the  original  articles  of 
association  P.  and  V.,  though  liable 
to  the  creditors  of  the  copartoership, 
for  any  indebtedness  existing  dur- 
ing their  membership,  were  not 
primarily  liable,  equally  with  the 
plaintiffh,  but  were  merely  sureties 
for  the  plaintifft  as  their  principals, 
and  were  therefore  not  liable  in  this 
action.  2.  That  the  plaintifft  were 
not  aided  by  the  new  agreement  of 
July.  1849.  8.  That  P.  having  been 
compelled,  as  surety  for  the  plain- 
tifft,  to  pay  a  debt  owing  by  the  co- 
partnership, was  entiUed  to  his 
remedy  over  against  his  principals ; 
and  that  his  counter-claim  was 
therefore  properly  allowed.  ib 


PATMENT. 
1.  What  amuunii  io. 

1.  The  giving  of  a  promissoiy  note,  by 
a  debtor,  without  any  additional  se- 
curity, does  not  pay  or  satisfy  the 
originid  debt.  Although  it  is  a  pay- 
ment 9ub  modo,  yet  the  creditor  may 
always  sue  and  recover  upon  the 
original  consideration,  on  producing 
and  cancelling  the  note  at  the  triaL 
CmUralOiiy  Bank  Y.Dana,       296 

2.  H.  &  H.  borrowed  of  the  plaintiff 
two  sums  of  $1000  and  $1760  and 
gave  their  Joint  notes,  indorsed  by 
tiie  defendants,  to  secure  the  pay- 
ment of  the  amount.  These  notes 
being  unpaid  at  maturity,  and  pro* 
testd  for  non-payment,  the  plain- 
tiff, at  the  request  of  the  defend- 
ants, discounted  the  note  of  the  latter 
for  $2760,  and  the  proceeds  were 
used  in  taking  up  the  previous  notes 
for  $1000  and  $1760,  which  latter 
notes  were  then  surrsodered  to  the 
defbndants  and  canceQed,  sod  the 
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names  of  the  makers  and  indorsen 
erased.  The  |2750  note  being  pro- 
tested for  non-payment,  at  maturity, 
was  sned  upon  by  the  plaintiff,  and 
the  action  being  defended  by  the 
indorsers,  on  the  gronnd  of  usury, 
Judgment  was  given  for  the  defend- 
ants. The  plaintiff  then  brought 
this  action,  upon  the  $1000  and 
11760  notes.  Hdd,  that  the  de- 
fendants, haying  by  their  defense  in 
the  former  suit,  asserted  and  de- 
clared the  $2760  note  to  be  void  for 
usury,  and  having  elected  to  annul 
and  disaffirm  it,  for  that  reason,  it 
ceased  thereafter  to  be  available  to 
them  for  any  purpose ;  and  that  they 
were  estopped  fh>m  setting  up  that 
note  as  a  valid  payment  of  the  $1000 
and  $1750  notes,  in  this  action,     ib 

8.  HM,  oiiOf  that  the  record  and  pro- 
ceedings in  the  former  suit  were 
properly  admitted,  to  show  that  the 
defendants  had  disaffirmed  the  $2760 
note  and  had  insisted  on  its  invalid- 
ity. %b 

2,AfpTepriatUmof. 

4.  Where  the  intent  of  the  parties  to  a 
mortgage  is  to  provide  a  security 
for  all  the  debts  of  the  mortgagor, 
and  not  to  secure  one  debt  by  the 
mortgage,  and  then  to  secure  the 
next  debt  incurred  upon  the  residue 
of  the  mortgage,  but  rather  that  all 
shall  stand  as  if  contracted  at  the 
same  time,  the  debts  must  share 
ratably  in  the  fund  realized  from  the 
security ;  without  regard  to  priority 
of  date.    Bridenbeeker  ▼.  Low&U,  9 

6.  Where  money  is  received  by  a  bank 
upon  the  foreclosure  of  a  mortgage 
given  to  secure  to  the  bank  the  pay- 
ment of  all  paper  then  held,  or  there- 
after to  be  held,  by  it,  upon  which 
the  mortgagor  should  be  liable  as 
maker,  indorser  or  acceptor,  the 
cashier  has  no  right,  without  author- 
ity from  the  directors  of  the  bank,  or 
the  knowledge  or  assent  of  the  mort- 
gagor or  his  indorsers,  to  appropri- 
ate such  money,  or  any  part  thereof, 
to  the  payment  of  notes  of  the  mort- 
gagor, iudorsed  by  such  cashier,  to 
the  exclusion  of  other  notes  of  the 
mortgagor,  held  £y  the  bank.       %b 

6.  In  such  a  case,  the  indorsen  of 
other  notes  of  the  mortgagor,  held 
by  the  bank,  have  a  right,  legal  as 
well  as  equitable,  to  share  ratably 


in  the  fond  and  security  provided 
generally  for  the  debts  due  the  bank; 
and  this  right  cannot  be  affected,  or 
impaired,  by  any  act  of  the  bank  or 
its  officers.  %b 

7.  The  fact  that  money  received  by  a 
cashier,  as'  such,  upon  a  sale  of  mort- 
gaged premises,  for  a  debt  due  the 
bank,  has  been  kept  by  him  nom- 
inally separate  fnan  the  ftands  of  the 
bank,  and  that  it  stands  to  bis  indi- 
vidual credit  on  the  books  of  the 
bank,  will  not  authorize  him  to  ap- 
propriate the  same  to  the  payment 
of  a  portion  of  the  debts  secured  by 
the  mortgage,  to  the  exclusion  of 
the  rest.  t& 

8.  Where  the  cashier  of  a  bank  has 
been  employed  by  an  indorser  of 
paper  held  by  the  bank,  to  look 
after  his  interests  and  see  that  he 
shares  equally  in  a  security  provi- 
ded for  the  benefit  of  all  occupying 
a  similar  position,  and  he  has  un- 
dertaken to  act  in  that  capacity,  it 
will  be  a  fkaud  upon  his  prinicpAl  if 
he  appropriates  tiie  ftmds  in  such  a 
manner  as  to  exdnde  him.  ib 

0.  Where  a  fdnd,  thus  raised.  Is  in  the 
possession  of  a  bank,  if  the  law 
does  not  appropriate  it  to  the  pay- 
ment of  the  several  debts  due  the 
bank,  ratably,  the  debtor  not  hav- 
ing approprkted  it,  the  creditor, 
alone,  can  make  the  application.  «& 

10.  In  such  a  case  it  is  the  right  of  the 
creditor  to  make  the  application  of 
a  payment  in  such  manner  as  he 
pleases;  provided  he  makes  the 
election  within  a  reasonable  time, 
and  the  application  made  is  not  in- 
equitable. %b 

11.  But  it  is  inequitable,  in  respect  to 
the  debtor,  as  well  as  to  other  sure- 
ties, for  the  creditor  to  apply  the 
Amd  in  hand  to  a  debt  for  tiie  pay- 
ment of  which' a  specific  fund  has 
been  provided.  %b 


PEWS. 

1.  A  religious  corporation,  through  its 
trustees,  who  are  by  statute  invested 
with  the  temporalities  of  the  corpo- 
ration, has  the  right  to  regulate  the 
use  of  the  meeting  house,  to  make 
repairs,  aUecations   and  improTe> 
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ments;  and  the  pew-ownera  take 
and  bold  their  privilegefl  in  snbordi- 
nati<m  to  the  rights  of  the  corpora- 
tion. Cwptr  T.  Firtt  Pr^sbyUrian 
Chwrt^  of  Sandy  HQl,  222 

2.  A  pew-owner  has  no  separate  or  in- 
di^dnal  property  in  the  timher  or 
materials  of  whidi  the  honse,  or  any 
of  its  parts,  is  composed,  or  in  the 
soil  below  the  pew,  but  his  right  is 
that  of  occnpa^py  of  the  pew  daring 
pnblic  worship;  and  this  right  of 
occapancy  mast  yield  to  circnm- 
stanoes  of  necessity,  cenvenience 
and  expediency,  growing  oat  of  the 
rights  in  common  of  the  society.    %b 

8.  Althoogh  the  change  in  the  internal 
arrangement  of  a  chorch  edifice  is 
merely  expedient,  or  matter  of  con- 
Tenience  to  the  society,  still  the  trus- 
tees, in  behalf  of  the  corporation, 
may  legally  direct  the  alteration, 
and  tiie  pew-owners  who  shall  be 
deprived  of  their  rights  in  their 
pews,  most  be  content  with  a  just 
and  adequate  compensation.         i& 


POWER  OP  ATTOBKET. 

1.  A  power  of  attorney  authorixiDg  the 
attorney  to  arbitrate,  porchase,  sell, 
dispose  of,  compromise  or  otherwise 
settle,  any  claim  or  claims  against 
a  Tessel,  her  freight  and  cargo,  for 
salvage  services  rendered  to  snch 
vessel  and  cargo,  will  not  anthorize 
the  attorney,  i^r  realising  the  sal- 
vage claim,  to  make  a  disposal  of 
the  proceeds  among  those*  interest- 
ed, in  such  manner  and  proportioD 
as  he  sees  fit,  and  to  allow  such 
charges  againsti  the  Aind  as  he 
pleases.    HoMfhinM  v.  Awry,      661 

2.  The  authority  given  by  such  an  in- 
strument is  to  enable  the  attorney 
to  deal  with  the  owners  or  claimants 
of  the  vessel  and  her  freight  and 
cargo,  and  to  reoorer,  for  the  benefit 
of  aU,  a  pn^r  compensation  for 
salvage  services.  When  the  fkmd  is 
received,  the  agency  ceases.         ib 


4  The  right  of  a  pew-owner,  not  being 
absolute,  but  qualified  by,  and  sub- 
ject to,  the  right  of  the  trustees  to 
alter  the  internal  arrangement  of  the 
church  as  the  good  of  the  society 
may  require,  no  constitutional  ob^ 
Jection  arises  when,  in  the  exercise 
of  such  right  by  the  trustees,  the 
pew  is  destroyed  from  necessity,  or 
for  purposes  of  expediency  or  con- 
venience, ib 

5.  Althoogh  there  is  a  presnmptibn  in 
favor  of  the  acts  of  trustees,  as 
agents  or  officers  of  the  corporation, ' 
yet  pew-owners  will^not  be^oiMltMiai 
by  tiie  exercise  of  an  arbitrary  and 
despotic  will,  on  the  part  of  the 
trostees,  in  determining  the  question 
of  necessity,  expediency  and  con- 
venience. •& 

6.  They  must  carry  out  the  reasonable 
and  legal  will  and  wishes  of  the  cor- 
poration. They  will  be  presumed 
to  do  this,  in  regard  to  repairs,  im- 
provements and  changes  made  on 
the  church  property,  in  the  absence 
of  any  aUej^Uon  that  they  are  act- 
ing against  the  will  and  wishes  of 
the  body  they  represent.  ib 


PRACTICE. 

1.  A  defendant  moving  for  a  nonsuit 
is  bound  to  bring  to  the  noUoe  of 
the  judge  the  special  grorjids  claim- 
ed as  Justifying  it  A  motion,  gen- 
eral in  its  terms,  will  not  present  the 
objection  that  the  action  should  have 
been  com  for  negligence,  instead  of 
treapasB  for  a  direct  injury.  Casff9 
V.  Dwrymi^  480 

2.  Formal  objections  should  not  be 
listened  to  by  the  judge,  on  a  motion 
for  a  nonsuit,  unless  distinctly  made. 

ib 

8.  Requisites  of  the  afiidavit  on  which 
an  order  for  the  publication  of  a 
summons  is  applied  for.  Tawdmf 
V.  McDonaid,  604 

4.  The  affidavit  must  not  only  show 
the  existence  of  a  cause  of  action, 
and  that  the  defendant  cannot,  after 
duo  effbrt  and  diligence,  be  found 
within  the  state,  but  it  must  frirther 
appear,  when  the  application  is  un- 
der subdivision  2  of  section  186  of 
the  code,  that  being  a  resident  of 
the  state,  the  defendant  has  depart- 
ed therefrom  with  intent  to  defraud 
his  creditors  or  to  avoid  the  service 
of  a  summons,  or  keeps  himself  con- 
cealed thorein  with  the  like  intent. 
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6.  io  ettabliflh  an  intent  to  defraud 
eredftoTs,  the  aiBdavit  most  show 
that  the  defendant  has  property,  of 
some  kind,  and  that  he  has  made  or 
is  abont  to  make,  a  ft«ndnlent  or 
illegal  disposition  of  it;  or  that  he 
iii\)QStly  reAisee  to  apply  it  to  the 
payment  of  his  debts;  or  has  se- 
creted or  remoTed,  or  is  abont  to 
secrete  or  remove  it ;  or  has  fhiud- 
nlently  incnmbered  it.  %b 

6.  To  anthoriae  an  order  for  publica- 
tion on  the  ground  of  a  departure 

•  fhnn  the  state,  by  the  defendant, 
with  intent  to  avoid  the  senice  of  a 
summons,  the  affidavit  must  Ittmish 
proof  of  such  intent.  ib 

7.  Where  it  did  not  appear,  from  the 
affidavit,  that  any  summons  was  out 
against  the  defendant,  when  he  left 
Uie  state ;  or  that  any  was  about  to 
be  issued  against  him;  or  that  he 
was  threatened  with,  or  feared,  or 
ozpectedasuit;  and  there  was  noth- 
ing stated  therein  from  which  it 
could  be  seen  or  fairly  inferred  that 
he  had  any  intent  either  to  defraud 
creditors,  or  to  avoid  the  service  of 
a  summons ;  ffM  that  the  affidavit 
was  defective,  and  an  order  for  pub- 
lication, founded  thereon,  unauthor- 
ized and  void.  ib 

8.  Where  an  order  for  the  publication 
of  a  summons  is  granted  under  sub- 
division 2  of  section  185  of  the  code, 
which  presupposes  that  the  debtor 

,  is  a  resident  of  the  state,  but  has 
departed  therefrom,  or  kept  himj^lf 
concealed  therein,  and  it  also  ap- 
pears from  the  affidavit  that  he  is 
a  resident  of  a  particular  place  in 
this  state,  the  order  must  direct 
service  of  the  summons  and  com- 
plaint to  be  made  upon  the  defend- 
ant by  mail.  ib 

9.  If  an  order  for  the  publication  of 
a  summons  is  granted  upon  an  in- 
sufficient affidavit,  and  does  not  di- 
rect service  of  the  summons  and 
complaint  to  be  made  by  mail,  in  a 
proper  case  for  such  a  service,  the 
court  acquires  no  jurisdiction  of  the 
case,  and  a  judgment  entered  there- 
in is  void.  ib 

10.  The  act  authori^ng  substituted 
service  of  subpoena  and  complaint 
to  be  made  in  certain  cases,  under 


an  order  of  the  court,  where  per- 
sonal service  cannot  be  made,  {Laws 
of  1868,  p,  974,)  requires  that  the 
Judge  who  makes  the  order  shall  be 
gatiBjSed  that  the  defendant  sought 
to  be  served  resides  in  this  state  and 
cannot  be  served,  for  the  reasons 
stated,  before  he  can  act  in  the  mat- 
ter; and  being  satisfied^  he  may 
make  the  order.    CoQiru  v.  Ryan, 

647 
-.* 

11.  Such  Judge  is,  •consequently,  au- 
thorized and  required  to  decide 
whether  or  not  sufficient  facts  are 
shown  to  confer  Jurisdiction;  and 
if  he  decides  affirmatively,  that 
question  becomes  res  judiccUa,     ib 

« 

12.  An  order  for  affirmance,  by  default, 
founded  upon  a  notice  of  argument 
addressed  to  and  served  upon  the 
attorney  of  a  defendant,  after  the 
death  of  the  latter,  and  after  the  at- 
torney for  the  appellant  has  been 
notiOed  of  his  death,  is  irregular. 
Warren  v.  JSc%,  664 

18.  If  the  personal  representative  of 
the  deceased  defendant  is  a  non-res- 
ident, so  that  the  action  cannot  be 
revived  in  his  name,  the  proper 
course  of  the  plaintiff,  if  he  desires 
to  prosecute  the  appeal,  after  re- 
ceiving notice  of  the  death  of  the 
defendant,  and  that  his  administra- 
tor intends  to  abandon  the  appeal, 
is,  to  have  an  administrator  appoint- 
ed here,  and  then  apply  to  have  the 
action  revived  in  the  name  of  the 
latter.  A 

See  ExcBpnoirs. 
Bbfbbebs,  1,  2. 


PRINCIPAL  AND  AQENT. 

1.  Where  a  bank  places  notes,  of  which 
it  is  the  holder,  in  the  hands  of  an 
indorser,  to  be  used  by  him  in  ob- 
taining an  indemnity  from  the  mak- 
er, it  thereby  consents  to  be  bound 
by  the  indorser's  acts,  and  to  that 
extent  constitutes  him  its  agent; 
notwithstanding  the  indorser,  in 
making  nse  of  the  notes,  acts  on  his 
own  behalf,  and  for  his  own  indem- 
nity.   Bridenbecker  v.  Lowdl,        9 

2.  The  agents  of  a  bank,  occupying  a 
confidential  relation  towards  it. 
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not  aet  aa  sach  in  matters  in  which 
they  haTe  a  penonal  iDterest.       ib 

8.  Where  the  cashier  of  a  bank  has 
been  employed  by  ao  indorser  of  iia- 
}>er  held  by  the  bank,  to  look  after 
his  iotereets  and  see  that  he  shares 
equally  in  a  security  provided  for 
the  benefit  of  all  occupying  a  simi- 
lar position,  and  he  has  undertaken 
to  act  in  that  capacity,  it  will  be  a 
fraud  upon  his  principal  if  he  ap- 
propriates the  foods  in  such  a  man- 
ner as  to  exclude  him.  %b 

4.  In  the  absence  of  evidence  that  a 
cashier  of  a  bank  was  restricted  in 
his  authority,  it  will  be  assumed  that 
a  transmission  of  promissory  notes 
held  by  the  bank,  to  an  indorser,  to 
enable  the  latter  to  obtain  an  in- 
demnity fh>m  the  maker,  was  within 
the  scope  of  his  authority.  tb 

6.  It  is  not  necessary  that  the  indorser 
should  be  constituted  the  agent  of 
the  bank  by  formal  letter  of  attor- 
ney. It  is  sufficient  that  he  is  put 
in  possession  of  the  notes,  with  ap- 
parent authority  in  respect  to  them, 
to  make  him  the  agent  of  the  hold- 
er. 4b 

6.  Under  such  circumstances,  as  be- 
tween the  maker  of  the  notes  and 
the  bank,  the  latter  is  bound  by  the 
acts  of  the  indorser,  in  respect  to  the 
notes  placed  in  his  hands,  as  well  by 
reason  of  tho  authority  necessarily 
and  expressly  conferred,  in  view  of 
the  purpose  for  which  the  notes 
were  sent,  as  by  reason  of  the  appa- 
rent authority  with  which  the  agent 
was  clothed,  and  upon  the  faith  of 
which  the  makor  had  a  right  to  act. 

ib 

7.  Where  a  bank,  for  the  purpose  of 
enabling  an  indorser  of  notes  held 
by  the  bank,  to  obtain  payment  or 
security  from  the  maker,trausmitted 
the  notes  to  the  indorser,  who  there- 
upon made  an  arrangement  with  the 
maker,  by  which  property  was 
transferred  to  the  indorser  for  the 
payment  of  the  notes,  and  the  latter 
were  surrendered  up  to  the  maker, 
to  be  canceled;  and  the  bank,  on 
being  informed  of  what  had  been 
done,  accepted  a  part  of  the  fhiits 
of  the  arrangement,  without  objec- 
tion, and  had  never  repudiated  the 
transaction,  or  reclaimed  the  notes ; 


it  was  had  that  the  bank  had,  by 
such  subsequent  acts  and  acqui- 
escence, ratifled  the  acts  of  the 
agent  d 

8.  In  such  a  case,  if  the  principal  does 
not  intend  to  abide  by  the  acta  of 
his  agent,  he  should  dissent,  and 
give  notice  within  a  reasonable  time. 
If  he  fails  to  do  so,  an  assent  to,  or 
ratification  of,  the  acts  of  the  agent 
will  be  presumed.  tb 

9.  Although  the  conveyance  of  the 
property  is  made  to  the  agent,  di- 
rectly, and  not  to  the  bank,  yet  by 
the  transfer  a  trust  is  creaieid,  for 
the  payment  of  a  debt  dne  to  the 
bank;  and  the  fund  thus  provided 
belongs  to  the  bank,  and  may  be 
controlled  by  it  Bnt  the  debt  is 
not  discbareed,  as  between  the  bank 
and  the  maker  of  the  notes.  A  spe- 
cific Aind  is  dedicated  and  aet  apart 
by  the  debtor,  and  received  by  the 
creditor,  for  the  payment  of  the 
debt;  and  if,  upon  a  sale  of  the 
property,  it  proves  insufficient  to 
satisfy  the  debt,  the  debtor  will  be 
personally  liable  for  the  defldency. 

%b 

10.  If  a  person  authorizes  another  to 
assume  the  apparent  right  of  dis- 
posing of  property  in  the  ordinary 
course  of  trade,  it  must  be  presnmed 
that  the  apparent  authority  is  the 
real  authority;  and  he  may  bind 
his  principal,  within  the  limits  of 
the  authority  with  which  he  has 
been  apparently  clothed,  with  res- 
pect to  the  subject  matter.  P§r 
AxLBir,  J.  s& 

11.  A  general  agency  is  therefore  coo- 
stituted,  not  by  the  authority  which 
the  agent  actually  receives,  fhm  his 
principal,  but  by  that  which  the 
latter  allows  the  agent  to  assume. 
Per  Allen,  J.  «b 

12.  What  will  amount  to  proof  of  an 
implied  authority  in  a  clerk  fai  a 
mercantile  house  to  sign  shipping 
bills  in  the  names  of  his  princ^als. 
Dawi  V.  Chreene,  490 

See  AoBBBXKVT. 

PROCEEDINGS  SUPPLEMENTABT 
TO  EXECUTION. 

See  ExBOvnoNi  ^ 
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FBODUOnON  OF  BOOKS,  &o. 
5m  Witnbsb,  8, 4, 6. 

PBOmSSORT  NOTES. 

1.  Where  an  indoraer,  on  being  inform- 
ed by  the  holder,  prerioue  to  the 
matarity  of  the  note,  of  hie  intention 
to  notify  him,  the  last  day  of  grace, 
in  the  afternoon,  to  make  him 
holden,  unless  he,  the  indorser, 
wonld  say  it  was  "all  right;"  said 
"the  note  is  perfectly  good;  put 
yourself  to  no  trouble;  it  is  all 
right."  Bdd,  that  this  was  suffi- 
cient oTidence  of  a  wairer  of  de- 
mand and  notice  of  non-payment, 
to  go  to  a  Jury ;  and  that  a  nonsuit 
was  improperly  granted.  Bu$BdL  t. 
CfronkkUe,  282 

2.  Where  a  note,  made  by  McQ.  and 
indorsed  by  the  defendant  for  the 
sole  boDeflt  and  accommodation  of 
the  maker,  to  enable  him  to  take 
up  a  prerious  note  also  indorsed  by 
the  defendant,  was  diverted  from 
the  purpose  for  which  it  was  made 
and  indorsed,  without  the  knowl- 
edge or  consent  of  the  indorser,  and 
transferred  to  the  plaintifi  as  se- 
curity for  a  precedent  debt,  the 
plaintiflb  at  the  same  time  surren- 
dering to  McQ.  a  security  held  by 
Uiem  amply  sufficient  to  pay  the 
amount  of  their  preTions  debt 
against  McQ. ;  BM  that  this  sur- 
render constituted  the  plaintiflb  bona 
fide  holders  of  the  note,  for  value, 
and  that  they  were  entitled  to  re- 
cover the  amount,  of  the  indorser, 
notwithstanding  the  diversion.  Ay- 
rauU  V.  McQuun,  806 

8.  Two  negotiable  promissory  notes, 
for  |500  each,  made  by  P.,  were  in- 
dorsed by  C.  for  his  accommodation, 
to  be  used  to  take  up  an  equal 
amount  of  other  paper  previously 
made  by  P.  and  also  indorsed  by  0. 
for  P.'s  accommodation.  The  notes 
were  dishonored,  at  maturity,  and  a 
suit  being  brought  thereon,  against 
all  the  parties,  by  the  Rochester 
City  Bank,  the  then  holder  thereof, 
the  plaintiff,  at  the  request  of  P. 
and  for  his  benefit  solely,  paid  to 
the  attorney  of  the  bank  the  whole 
amount  of  the  notes,  and  thereupon 
received  the  notes  from  the  attorney, 


with  an  assurance  ftt>m  the  latter 
that  he,  the  attorney,  had  authority 
from  the  bank  to  make  the  transfer. 
Held,  that  the  plaintiff  obtain^  a 
valid  title  to  the  notes  by  the  pur- 
chase and  transfer  from  the  attorney 
of  the  bank,  and  could  maintain  an 
action  Uiereon,  against  C.  Warner 
V.  Chappdl,  809 

4.  ffeld  also,  that  under  the  circum- 
stances it  would  be  presumed  that 
the  authority  to  tbo  attorney  to 
transfer  the  notes  was  contained  in 
a  proper  resolution  of  the  board  of 
directors  of  the  bank,  for  that  pur- 
pose duly  passed.  %b 

5.  iTaU  furiker,  that  if  there  were  an 
omission  on  the  part  of  the  directors 
of  the  bank  to  pass  the  requisite 
resolution  to  authorize  the  transfer, 
yet  that  the  plaintiff,  being  a  pur- 
chaser for  the  full  value  of  the  notes, 
and  having  paid  the  price,  in  cash, 
without  notice  of  such  omission, 
his  title  to  the  notes  would  be  pro- 
tected by  the  last  clause  of  the  8th 
section  of  the  title  of  the  revised 
statutes  which  makes  void  all  trans- 
fers of  the  property  and  effects  of  a 
moneyed  corporation,  exceeding 
$1000,  unless  authorized  by  a  reso- 
lution of  the  boacd  of  directors.  %b 

6.  Where  a  party  takes,  from  the  hold- 
er thereof,  the  nbte  of  a  third  per- 
son, payable  to  the  order  of,  and 
indoned  by,  an  insurance  company, 
paying  value  therefor,  he  has  a  right 
to  presume  that  the  note  was  trans-^ 
Teired  in  pursuance  of  a  resolution 
of  the  board  of  directors;  and  is 
therefore  a  bona  fide  holder  for 
value,  without  noti< 
Blanchard, 

7.  What  amounts  to 
serving  upon  an  in< 
the  dishonor  of  a 
LMy  V.  Adams, 


)  Wligenoe  in  ^, 


iigenoe 
}r  notice  of 


8.  The  giving  of  a  pr      _ 
a  debtor,   without  ^y  adflitToAh^ 
s^rity,  does  not  paj%fcj»ti5fr  the 
original  debt    AlUiough 
ment  sub  modo,  yet  the   creditor 
may  always  sue  and  recover  upon 
the  original  consideration,  on  pro- 
ducing and  cancelling  the  note  at 
the  trial.      CetUrai  Ciiy  Bank  v. 
Ikma,  296 

See  AoBlmnHT,  2. 
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BAIL  ROAD  COMPANIES. 

1.  Their  rights^  under  their  chariers. 

1.  A  rail  road  company  being  anthor- 
izedf  by  grant  ft'om  the  legislature, 
to  conatmct  and  operate  a  lUil  road 
through  the  streets  of  a  city,  and 
the  common  council  of  the  city  hav- 
ing given  its  assent  to  the  construc- 
tion of  the  road  by  the  company, 
upon  the  route  designated  in  its 
charter,  on  certain  conditions ;  Held, 
that  the  common  council  had  no 
power,  by  resolution,  to  annul  or  im- 
pair the  grant  to  the  company  on 
account  of  its  failure  to  complete 
the  road  within  the  time  limited  by 
the  conditions  annexed  to  the  assent 
of  the  common  council.  Scbugham, 
J.  dissented.  Brooklyn  Centred  Rail 
Road  Co.  V.  Brooklyn  City  Rail  Road 
Co.,  858 

2.  ffeld,  also,  that  the  condition  to 
complete  the  road  within  a  given 
time,  was  a  condition  subsequent; 
the  franchise  vesting  in  the  grantee 
subject  to  be  defeated  by  its  omis- 
sion to  perform  the  condition.  That 
the  omission  did  not  ipso  fado  de- 
termine the  estate,  but  exposed  it  to 
be  determined  at  the  election  of  the 
grantor.  But  that  nothing  short  of 
a  Judicial  decision  upon  the  question 
could  deprive  the  grantee  of  the 
franchise,  or  impair  its  rights  of 
property  therein.  ib 

8.  When  a  rail  road  has  been  laid  down 
in  a  public  street  of  a  city,  in  pur- 
suance of  a  grant  from  the  legisla- 
ture and  the  assent  of  the  municipal 
authorities,  it  does  not  become  a 
part  of  the  street,  so  as  to  author- 
ize the  public  at  large,  and  other 
rail  road  corporations,  with  the  con- 
sent of  the  common  council,  to  use 
the  road  with  the  appropriate  cars 
pr  carriages  for  the  transit  of  pas- 
sengers, in  common  with  the  own- 
ers of  the  fi-anchise.  %b 

4.  Any  rule  which  would  recognize  the 
right  of  the  public,  and  such  other 
corporation  as  the  municipal  author- 
ities might  choose  to  license,  to  the 
indiscriminate  use  of  a  railway  con- 
structed in  a  public  street,  on  the 
gronnd  that  it  was  apart  of  the 


pnUie  easement,  would  be  deetnict- 
ive  of  the  entire  system  of  city  rail 
roads.    Ftr  Bsowv,  J.  ih 

2.  Who  are  sioekhMrrs;  their  liabH- 

6.  There  are  two  modes  in  wl^fch  a 
person  may  become  a  stockh<Mer  in 
a  rail  road  company,  incorporated 
under  the  general  rail  road  act,  via : 
by  subscribing  the  artldea  of  aoao- 
ciation  and  becoming  a  member  of 
the  corporation,  as  provided  in  aeo- 
tions  1  and  2,  of  the  statute;  or  by 
subscribing  to  the  capital  stock,  in 
the  book  opened  by  the  directors, 
after  the  corporation  is  in  existence. 
Brie  and  New  York  City  RaH  Road 
Co.  T.  Owen,  616 

6.  No  one  who  has  only  signed  artldea 
of  association  before  the  corporatioa 
came  into  being,  is  a  corporator,  or 
a  member  of  the  corporation,  onieas 
the  articles  so  signed  by  him  have 
been  filed  in  the  office  of  the  secre- 
tary of  state,  as  required  by  tiie 
statute.  ih 

7.  Where  duplicate  sets  of  artidea  are 
used  for  the  purpose  of  obtaining 
subscriptions,  and  one  set^  signed  by 
several  persons,  and  accompanied 
by  the  proper  affidavit,  is  filed  in  the 
office  of  the  secretary  of  state,  while 
the  other  set,  subscribed  by  diflfer- 
ent  individuals,  is  not  so  filed,  the 
subscribers  to  the  latter  paper  do 
not  become  members  of  the  corpora- 
tion, and  are  not  liable  upon  their 
subscriptions.  «§ 

8.  D%dy  and  liability  as  carriers  tf 

passengers, 

8.  The  &ct  that  a  passenger  upon  a 
rail  road  is  standing  upon  the  plat- 
form of  <a  car  when  he  receives  an 
ii\{ury  by  means  of  a  collision  of  cars 
occasioned  by  the  negligence  of  the 
rail  road  company  or  its  agents,  will 
not,  of  itself,  independent  of  the 
provisions  of  the  general  rail  road 
act  of  1850,  bar  his  recovery  of  dam- 
ages for  the  ii\jury  sustained.  WU- 
lis  V.  Long  Island  Rail  Road  O9., 

398 

9.  The  46ih  section  of  the  general  rail 
road  act  applies  to  a  case  where,  al- 
though the  causalty  resulted  flrom 
serious  neglect  of  their  duty  by  the 


?< 


INDEX. 


701 


rail  road  oomfMUiy,  yet  it  prpTed 
dangerous  or  ii^urious  only  to  those 
who  were  exposed  by  being  upon 
the  platform  of  the  car  in  violation 
of  the  printed  regulations  of  the 
company.,  «  %b 

10.  The  "  proper  accommodation" 
which,  by  that  section,  rail  road 
companies  are  required  to  furnish 
to  passengers,  implies  not  only  space 
enough,  within  the  cars,  to  contain 
the  passengers,  but  also  the  means 
of  sitting,  in  the  usual  manner,  dur- 
ing the  Journey,  tb 

11.  A  rail  road  company,  to  entitle  it- 
self to  the  protection  of  the  statute, 
in  case  of  injury  to  a  passenger  while 
upon  the  platform,  is  bound  to  show 
that  it  furnished  not  only  room  in 
the  cars,  but  Moit.  If  there  are  no 
Taeant  seats,  a  passenger  is  not 
chargeable  with  fault,  nor  exposed 
to  the  statute,  for  remaining  on  the 
platform.  %b 

12.  The  fact  that  there  are  no  Taeant 
seats  in  the  car  which  a  passenger 
enters,  will  not  justify  him  in  going 
upon  the  platform,  provided  there 
are  accommodations  in  the  other 
cars  of  the  train,  and  there  is  suffi- 
cient time  and  opportunity  for  the 
passenger  to  go  where  there  are 
seats,  before  the  train  starts.       «6 

18.  But  a  passenger  is  not  bound  to  go 
from  one  tear  to  another,  in  search 
of  a  aeat,  after  the  train  has  started. 

%b 

14.  Neither  is  a  passenger  bound  to  re- 
quire a  person  occupying  an  entire 
seat  to  make  room  for  him,  nor  to 
displace  him  so  as  to  obtain  a  seat, 
though  the  seat  be  large  enough  for 
two  persons  to  occupy  when  sitting 
properly.  ^ 

15.  Kor  is  it  the  duty  of  a  passenger, 
with  reference  to  the  requirements 
of  the  general  rail  road  act,  to  re- 
quire persons  to  displace  articles 
which  they  have  placed  upon  a  seat, 
in  order  that  he  may  be  seated.    %b 

16.  Bail  road  companies  are  bound  to 
ftimish  the  accommodations  men- 
tioned in  the  statutes— the  room  and 
the  seats— and  not  merely  to  ftimish 
passengers  with  the  means  of  ob- 
taining them.  %b 


17.  They  have  a  right  to  make  regula- 
tions as  to  the  use  of  the  seats,  and 
the  power  to  enforce  them,  and  it  is 
the  duty  of  their  servants  and  agents 
to  provide  seats  for  passengers,  with- 
out waiting  for  any  application  frcm 
the  latter.  ib 

18.  A  rail  road  company  is  bound  to 
exercise  great  care  and  caution  in 
carrying  passengers  through  the 
streets  of  a  city.  Clark  ▼.  Mghth 
Avenue  Rail  Road  Co,,  667 

19.  In  an  action  by  a  passenger,  to  re- 
cover damages  for  an  injury  sustain- 
ed by  him  by  means  of  a  collision, 
the  negligence  of  the  plaintiff,  in 
order  to  defeat  the  action,  must  have 
contributed  to  the  ix^jury  or  the  ac- 
cident, ib 

20.  A  passenger's  occupancy  of  the 
platform  of  the  car,  if  it  be  by  the 
permission  of  the  carriers  or  th^ir 
servants,  and  if  accompanied  by  ac- 
tive efforts  on  the  part  of  the  pas- 
senger to  get  in  a  safe  position,  and 
to  avoid  being  hurt  after  he  sees 
danger  approaching,  will  not  render 
him  guilty  of  negligence.  %b 

21.  The  statutory  provision  that  a  per- 
son injured  while  standing  on  the 
platform  of  a  car  cannot  sustain  an 
action  for  the  injury,  provided  a  no- 
tice is  posted  inside  of  the  car,  for- 
bidding passengers  to  take  such  a 
position,  and  there  is  room  inside  of 
the  car,  will  not  prevent  a  recovery 
by  a  passenger  injured  while  stand- 
ing on  the  platform,  where  the  only 
notice  not  to  occupy  the  platform  is 
posted  outside  of  the  car,  and  is  not 
shown  to  have  come  to  his  knowl- 
edge, and  the  car  is  full,  inside,    ib 

22.  In  what  cases  it  is  proper  to  sub- 
mit the  question  of  the  plaintiff's 
negligence  to  the  jury ;  and  when 
it  is  the  duty  of  the  judge  to  direct 
a  nonsuit  ib 

4.  LiabUiiy  for  injuries  to  property, 

28.  In  an  action  against  a  rail  road 
company  for  negligence  in  running 
over  and  killing  a  horse,  where  the 
injury  is  alleged  to  have  occurred 
in  consequence  of  a  defect  in  a  fence 
which  the  defendant  was  bound  to 
maintain,  if  there  is  any  evidence 
that  the  fence  was  insufficient  and 
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dafectiTe,  and  that  the  defendant's 
agents  knew  or  had  notice  of  it,  and 
that  the  hone  got  npon  the  track  by 
means  of  snch  defect,  it  is  errone- 
ous to  nonsnit  the  pUintiff  Marri- 
ton  Y,  yinff  York  and  New  HaiMn 
Baa  Road  Co.,  668 

24.  If,  in  snch  a  case,  there  is  any  ev- 
idence that  the  horse  got  upon  the 
rail  road  track  over  or  through  a 
fepce  which  the  defendant  was 
honnd  to  maintain,  it  should  be  sub- 
milted  to  the  jury ;  but  not  so  of  ev- 
idence that  possibly  the  horse  so  got 
upon  the  track.  ib 

26.  If  there  is  no  evidence  that  the 
horse  got  upon  the  track  in  the 
manner  alleged,  the  plaintiiT  should 
be  nonsuited.  ib 

Se§  BuooKtrv  Ctrr  Bail  Boad  Co. 

BbATH  BT  WBOVOVUL  ACT,  &c. 

Nboliobmcb. 


BEOOUPMENT. 

S$€  AOBBBMBNT. 


BEFEBEES. 

1.  A  defendant,  on  a  trial  before  a  re- 
feree, cannot  urge,  as  an  olgectSon 
to  proceeding  to  trial,  that  other 
]>ersons  who  are  necessary  parties 
defendants  have  not  been  served 
with  process.    Bawkins  v.  Averv, 

651 

2.  That  objection  relates  solely  to  the 
regularity  of  the  reference,  and 
makes  no  part  of  the  trial,  and  is 
not  therefore  the  sulject  of  an  ez- 
oeption.  ib 

8.  If  the  action  is  not  in  readiness  for 
trial  it  is  not  referable;  and  the  ob- 
jection should  be  taken  on  the  mo- 
tion to  refer.  ib 

4.  Snch  an  objection  is,  in  substance, 
for  the  want  of  parties ;  and  that  ob- 
jection most  be  taken  by  answer  or 
demurrer.  %b 

Bee  Ambndxbvt,  1,  2. 
Cbbtiobabi. 


SmWxll. 

BELIGIOUS  SOCIETIEa 

1.  The  question  as  to  the  qualificatioiis 
of  voters,  at  an  election  for  tnisteea 
of  a  religious  society,  arises  for  de- 
cision when  the  voter  offers  his  vote. 
If  the  vote  is  not  chaUenged,  it 
must  be  received ;  if  it  is  challenged, 
the  inspectors  must  determine  the 
question  of  qualification.  Having 
received  the  vote,  the  inspectors 
have  decided  the  question,  and 
they  cannot  afterwards  disregard 
the  vote  on  the  ground  that  it  was 
illegal.    JBdrtt  v.  Hamey,  65 

2.  Where  the  certificate  of  the  inspec- 
tors stated  that  at  the  election  a 
nujori^  of  the  rotes  were  cast  for 
one  set  of  persons  aa  trustees,  and 
that  the  Inspectors,  as  such,  declar- 
ed the  apparent  result,  at  the  time, 
but  that  very  soon  thereafter  sat- 
isfactory evidence  was  produced 
before  them,  proving  that  a  pait 
of  the  Totee  cast  for  that  set  of 
jiersons  were  illegal,  and  the  in- 
spectors then  proceeded  to  certify 
that  another  set  of  persona  had  a 
plurality  and  a  minority  of  the  legal 
votes  cast,  and  were  duly  elected 
trustees  of  the  society;  U  woe  kdd 
that  the  act  of  the  inspectors,  in 
rejecting  a  part  of  the  votes  as  il- 
legal, after  the  same  had  been  re- 
ceived and  deposited  in  the  box, 
was  nnauthorized ;  that  the  certifi- 
cate showed  no  right  to  the  ofiloe, 
in  the  persons  to  whom  it  was  given ; 
and  that  the  first  mentioned  set  of 
persona  were  to  be  deemed  duly 
elected.  A 

8.  Where  a  certificate  of  inspectors 
confines  itself  to  a  bare  dedaratioo 
that  the  persons  to  whom  it  is  given 
are  elected,  it  is  prima  facie  evi- 
dence of  the  right  of  such  persona 
to  the  office;  but  where  it  recitea 
the  facts  upon  which  the  inspectors 
rely  as  their  justification  snd  au- 
thority for  declaring  those  persona 
elected,  and  those  facts  clearly  show 
that  the  persons  named  were  not 
elected,  the  certificate  destroys  it- 
self, ib 

4.  A  court  of  equity  reftaaes  to  enter- 
tain Jurisdiction    over    ooiporata 
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elections,  becaiue  the  questions  in- 
volved are  lefi^  ones,  and  are  pro{>- 
erly  triable  in  a  court  of  law ;  and 
this  although  a  question  of  firaud 
in  the  election  be  involved.  %b 

See  IvjmrcTiOff.    /^ 
Pbvs. 


BENT. 

1.  Where  in  covenant  for  rent  due 
upon  a  lease  in  fee,  against  two  per- 
sons as  Joint  occupants  of  the  prem- 
ises, there  is  proof  of  a  Joint  occu- 
pancy by  them,  and  of  an  acknowl- 
edgment by  both  that  they  occupied 
under  the  lease,  this  is  sufficient 
prima  facie  evidence  that  they  held 
as  assignees.    Main  v.  DamSf     461 

2.  The  assignee  of  a  part  of  the  prem- 
ises embraced  in  a  lease  in  fee, 
is  liable  for  his  proportionate  part 
of  the  rent  reserved,  where  the  evi- 
dence does  not  show  who  the  other 
owners  of  the  demised  premises,  if 
any,  are,  and  there  is  reason  to  con- 
clude that  the  portion  of  the  prem- 
ises occupied  by  the  defendants 
devolved  upon  them  by  operation  of 
law.  tb 

3.  The  utmost  efi^t  of  the  act  of  April 
14, 1860,  {LaiPB  of  1860,  eh,  896,) 
is  to  limit  the  application  of  the  act 
of  1806  to  deeds  executed  between 
1806  and  1860.  It  was  not  the  in- 
tention of  the  legislature  that  the 
act  of  1860  should  apply  to  rights 
acquired  and  vested  before  its  pas- 
sage ;  especially  where  suits  to  en- 
force those  rights  had  been  com- 
menced previous  to  the  passage  of 
that  act.  %b 

4.  Independent  of  the  act  of  1806  or  its 
subsequent  re-enactments,  the  assig- 
nee of  the  grantor  in  a  lease  in  fee 
may,  under  the  provision  of  the  code 

'  of  procedure  abolishing  the  dis- 
tinction between  legal  and  equitable 
remedies  and  requiring  all  aptions 
to  be  brought  in  the  name  of  the 
real  party  in  interest,  maintain  an 
action  against  an  assignee  of  the 
lessee  for  the  recovery  of  rent.      «^ 

See  LsABB. 


REPLEVIN. 
See  CoNfliQvoB  Aim  Cohsxovbji. 


s 


SALVAGE. 

Where  the  saving  vessel  is  put  at  risk 
it  is  right  that  its  owners  should  re- 
ceive a  portion  of  the  salvage  pro- 
portionate to  the  risk.  But  where 
one  of  the  salvors  is  the  owner  of  a 
boat  which  is  used  only  as  a  means 
to  enable  the  salvors  to  reach  the 
derelict  vessel,  he  is  fully  compen- 
sated by  receiving  the  value  of  his 
boat  ue  is  not  entitled  to  a  share 
of  the  net  salvage,  as  the  owner  of 
such  boat    Hawkiru  v.  Avery,  661 


SEWEBS. 

1.  Under  the  8th  section  of  the  act  of 
April  16, 1867,  in  relation  to  sewer- 
age and  drainage  in  the  city  of 
Brooklyn,  and  the  acts  amending  the 
same,  which  declares  that  should 
the  commissioners,  in  devising  a 
system  of  drainage  for  the  entire 
city,  "  find  it  necessary  to  construct 
a  sewer  through  any  street  or  avenue 
not  opened  by  law,  and  such  sewer 
cannot  be  constructed  so  as  prop- 
erly to  drain  any  portion  of  the  city, 
without  carrying  the  same  through 
such  unopened  street,  or  avenue," 
it  shall  then  be  law/al  for  the  com- 
missioners to  apply  to  the  supreme 
court,  and  institute  the  usual  pro- 
ceedings to  open  the  street,  the  com* 
missionera  are  to  exercise  their  own 
discretion  as  to  the  sewers,  and  the 
location  of  them,  which  are  to  con- 
stitute an  efficient  systedk  of  sewer- 
age for  the  city.    Kdsey  v.  Kina, 

410 


2.  The  words  used  in  that  section  do 
not  indicate  an  intention,  on  the 
part  of  the  legislature,  that  the  un- 
opened streets  shall  not  be  appro- 
priated to  the  uses  of  the  sewerage 
system  unless  it  is  physically  im^ 
possibU  to  conduct  the  sewerage 
through  the  streets  already  opened 
to  public  use ;  so  as  to  make  an  ofr- 
scluie  necessity  the  condition  upon 
which  the  commiaaioneri  can  apply 
to  open  a  street  ib 
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8.  Tha  appropriation  of  land  to  the 
uses  of  a  public  street,  in  a  city,  in 
conformity  with  tbe  statutes  and  the 
conatitution,  confers  tbe  right  to  ap- 
propriate it  to  the  uses  of  construct- 
infc  a  sewer  demoted  to  conducting 
away  the  impurities  and  surplus 
waters  collected  ft*om  portions  of 
the  city,  without  compensation  to 
the  owner.  A 

4.  The  two  uses  of  land  for  a  street 
and  for  a  sewer  are  not  inconsistent 
and  different ;  the  use  for  a  sewer 
being  incidental  to,  and  within,  the 
use  for  a  public  street;  and  both 
contributing  to  benefit  the  adjoining 
property.  A 

5.  There  is  a  distinction  between  an 
appropriation  of  land  to  a  rail  road 
company,  for  the  use  of  its  road, 
and  an  appropriation  thereof  for  the 
uses  of  a  public  sewer,  in  a  city ; 
the  former  being  for ,  the  exclusive 
profit  of  the  stockholders  in  the 
company,  and  the  latter,  for  the 
benefit  of  the  public  at  large ;  and 
a  rail  road  being  an  impediment 
and  an  obstruction  aboye,  and  upon 
the  surface  of  the  street,  of  the  most 
serious  and  dangerous  character; 
while  a* sewer  lies  below  the  surface 
of  the  street,  forms  no  obstruction, 
makes  no  noise,  and  creates  no  dan- 
ger.   Per  BbowNi  J.  %b 

6.  When  a  sewer  has  been  constructed, 
throug^h  a  street  already  opened  to 
the  public,  it  takes  nothing  away 
Arom  the  owner  of  the  a^loining 
land.  He  suffers  no  detriment,  and 
no  injury,  and  should  the  law  pro- 
vide a  mode  of  awarding  him  com- 
pensation, it  would  be  a  nugatory 
provision ;  for  he  parts  with  nothing 
of  value.    Per  Brown,  J.  £ 

7.  The  right  to  construct  the  necessary 
sewers,  in  the  public  Mreets  of  a 
city,  to  remove  and  conduct  away 
the  impurities  which  collect  therein, 
to  the  prejudice  and  peril  of  life 
and  health,  as  well  as  from  the  ad- 
joining lots,  must  from  necessity, 
exist  as  a  right  incident  to  the  use 
of  a  street.  ib 

See  MuviciPix  Corbobatiovs. 


SHEBIFF. 

A  sheriff  can  only  execute  process 
against  the  person  or  property  of 


the  indiTidual  named  thenin. 
ham  V.  SUdreik, 

See  CoxFLAiVT,  2,  8. 
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SHSRIFF'S  SALE. 

1.  No  mere,  purchaser  at  a  sheriff's 
sale  can,  before  completing  his  pur- 
chase and  taking  title,  maintain  an 
action  in  relation  to  the  premises 
sold,  against  any  person  not  a  party 
to  the  suit  in  which  the  judgment  c^ 
sale  was  rendered.    Blanco  v.  FoaU, 

636 

2.  A  party  becoming  the  indicate  pur- 
chaser of  premises,  at  a  sheriff's 
aale,  under  a  judgment  of  foreclo- 
sure, by  making  the  highest  bid, 
paying  ten  per  cent  of  tiie  sum  bid, 
and  signing  a  memorandum  of  pur- 
chase, will  not  acquire  such  a  right 
to,  or  interest  in,  the  premises  as 
will  entitle  him  to  maintain  an  ac- 
tion against  judgment  creditors  of 
a  former  owner,  who  were  not  par- 
ties to  the  foreclosure  suit,  for  the 
foreclosure  of  their  lien  upon  the 
premises  by  virtue  of  their  judg- 
ment lb 


8.  Neither  will  such  purchaser,  even 
after  he  has  completed  his  purchase 
by  paying  the  whole  of  the  purchase 
money  and  taking  his  deed,  be  en- 
titied  to  a  judgment  against  such 
judgment  creditors,  foreclosing  their 
lien  under  their  Judgment.  tft 

4.  R  eeems  the  only  relief  to  which 
the  purchaser  is  entitied,  in  such  a 
case,  against  the  judgment  credit- 
ors, is  that  they  redeem  the  premises 
from  his  purchase  within  a  specified 
time  or  be  foreclosed ;  or  a  judg- 
ment declaring  that  their  allegwl 
judgment  was  not  a  lien  on  the  preni- 
ises,  but  only  a  cloud  on  the  pur- 
chaser's titie  thereto.  «l 


SIDE-WALKS. 
See  MumcipAL  CoBPOBAnosa,  B, 


SLANDER. 

1.  In  an  action  for  slander,  the  iuniMD- 
do  cannot  enlarge  the  ™**»*»g  of  tbs 
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words  spoken  beyond  fhe  avennent 
of  the  intention  by  which  the  speak- 
ing of  the  words  is  introdaced, 
where  tho  words  themselyes  are  am- 
biguons,  and  do  not  necessarily  im- 
pute crime.     Weed  ▼.  BMins,    816 

2.  Where  a  complainti  in  an  action  for 
slander,  alleged  that  the  plaintiff 
was  the  widow  of  £.  W.,  deceased, 
who  died  leaving  o<Hisiderable  prop- 
erty, real  and  persona],  whicn  he 
bequeathed  to  the  iillaintiff  and  his 
infant  son;  that  after  her  husband's 
death  Uie  plaintiff  was  delirered  of 
a  male  child,  who  was  the  son  of 
E.  W.,  and  h&B  only  heir  and  next 
of  kin ;  that  after  the  birth  of  such 
child,  the  defendant,  intending  to 
injure  the  plaintiff,  dtc,  and  to  cause 
it  to  be  believed  that  she,  the  plain- 
tiff, had  produced  a  &lse  and  pre- 
tended child  and  heir  of  S.  W., 
charged  her  with  haying  got  a 
"  bogus  baby  ;"•— "  a  bogus  baby  to 
get  W.'s  property ;"  styling  it "  ano- 
tiier  Cunningham  alBur — another 
b<^^  baby— a  sham  to  get  W.'s 
property,"  dbc.;  thereby  charging 
and  intending,  and  meaning  to 
charge  the  plaintiff  with  having 
been  guilty  of  the  crime  of  fraudu- 
lently producing  an  infant,  and 
fklsely  pretending  it  to  have  been 
bom  of  parents  whose  chUd  would 
be  entitled  to  a  share  of  personal 
estate,  and  to  inherit  real  estate, 
with  the  intention  of  intercepting 
the  inheritance  of  such  real  estate, 
and  the  distribution  of  such  per- 
sonal property  Arom  the  persons  law- 
fully entitled  thereto;  Beld  that 
although  the  words  spoken  did  not 
necessarily  impute  a  crime,  yet, 
when  looked  at  and  understood  in 
the  light  of  the  introductory  aver- 
ment, and  the  innuendo,  a  criminal 
offense  was  dearly  imputed,  to  the 
pUdntiff,  by  the  defendant.  tb 

8.  ffM  ahe,  that  evidence  showing 
what  was  generally  understood  by 
"the  Cunningham  affair"  was  im- 
properly admitted.  That  the  ques- 
tion of  the  meaning  of  the  language 
employed,  and  of  the  intention  of 
the  defendant  in  using  it,  was  a 
question  for  the  Jury,  upon  the 
whole  case,  and  not  a  matter  to  be 
established  by  the  opinion  or  under- 
standing of  any  witness,  or  number 

Vol.  XXXTT.  45 


4.  SM  finrGuTt  that  under  aa  answer 
properly  setting  up  the  defense,  in 
mitigation  of  damages,  the  defend- 
ant had  a  right  to  prove  tliat  at,  and 
before,  and  after  the  time  when,  ^ 
according  to  the  natural  laws,  the 
said  child  was  begotten,  the  physi- 
cal state  and  condition  of  the  plain- 
tiffs husband,  was  so  prostrated, 
feeble  and  infl^  as  to  deny  to  him 
the  physical  power  and  abiUty  to 
beget  a  child.  tft 


8PBCIFIC  PSRFORHANCS. 
8m  VaiTDOB  Avn  Pvbohasbe,  14, 


STATUTES. 

Bights  aequlred  under  a  statute  which 
is,  in  its  nature,  a  contract,  and 
which  does  not  reserve  to  the  legis- 
lature the  power  of  repeal,  cannot 
be  divested  by  subsequent  legisla- 
tion. BrooMyn  Oen4rtd  Ba/HBoad 
Co.  Y.MroMinOiiyBaUMoad  Co., 

868 

S$0  CovsTiTunovAL  Law. 

LSASB,  1  to  4. 

Nsw  York,  Cixt  or,  1,  2,  8, 14. 


BTREAlSa 

1.  Individuals  owning  the  bed  of  a 
stream,  and  each  bank  thereof,  have 
the  right  to  build  a  dam  and  em- 
bankment, and  raise  the  water  of 
the  stream  as  high  as  they  please, 
sulject  only  to  the  restriction  rest- 
ing upon  aU,  so  to  eqjoy  their  own 
property  as  not  to  ii\)ure  that  of 
another  person,  with  the  qualifica- 
tions and  limitatioDs  incident  to  that 
rule  of  property.    FiscUy  v.  Clarke 

286 

2.  And  if  they,  in  the  ezerdse  of  that 
right,  build,  with  due  care,  an  em- 
bankment to  prevent  the  water, 
when  raised  by  thehr  dam  above  the 
natural  banks  of  the  stream,  fix>m 
overflowing  the  lands  of  acUaoent 
owners,  and  in  consequence  of  rais- 
ing their  dam,  the  water  finds  its 
way  through  their  own  natural  soil 
and  below  the  snrihce  thereof,  by 
filtration,  peroolatioa  or  otherwiie, 
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to  Uia  land  of  an  •41^^^^  propri- 
otor,  the  ownan  of  such  dam  and 
embankment  are  not,  in  the  absence 
of  any  unskillfolness,  negligence  or 
malice,  liable  to  snch  adjacent  pro- 
prietor for  any  damage  he  may  sus- 
tain thereby;  the  ipjmy  being 
dammim  ab»qit€  injwritk,  A 

8.  A  party  is  liable  for  any  defect  in 
his  artificial  erections^  which  might 
have  been  remedied  by  reasonable 
care  and  skill,  bat  not  for  any  de- 
fect in  the  natural  banks  of  a 
•tream.  *b 

i.  Where  persons  have  the  right  to  use 
the  waters  of  a  staneam,  for  manu- 
facturiog  purposes,  the  right  to  dam 
the  water  and  detain  it  a  reasonable 
time,  follows  as  a  necessary  incident 
to  the  right  of  user;  and  they  can- 
not be  compelled  to  make  an  arti- 
ficial reservoir  for  that  purpose,    tb 

6.  The  banks  of  the  stream  are  theirs, 
for  that  purpose ;  and  so  long  as  the 
water  is  only  nominally  detained 
for  this  lawftU,  customary  and  pro- 
per purpose,  the  adjacent  land- 
owners must  submit  to  the  indirect 
and  consequential  damages  result- 
ing to  their  lands  ttcm  such  use.  tfr 

8UBP(ENA 

86$  JunoHMT,  7. 

P&AOTICB,  10,  11. 


SUMMABT  PKOOEEDINGS. 
Am  Lakx>lobd  avd  Tsxaot. 

SUMMONS. 
8e$  PbaWiob,  8  to  9. 


SUPPUSMBNTABT  PROCEED^ 
INGS. 

8$$  EzBcunoir,  8 


SXTEPLUS  MONEYS. 

A  subsequent  incumbrancer  has  no 
daim  upon  the  lorplua  moneys  aris- 


ing from  a  sale  under  a  statute 
foreclosure  of  which  he  has  no  no- 
tice ;  his  lien  not  being  affected  by 
the  proceedings.  The  land,  there- 
fore, will  not  be  discharged  from 
the  lien  of  his  incumbrance  and 
transferred  to  such  surplus  moneys. 
Wvuilaw  y.  MeOaU,  241 


SUBROGATE. 

1.  A  surrogate  cannot  take  cognizanoe 
of  disputed  claims  against  an  estate, 
and  abjudicate  upon  their  Taiidity 
or  invalidity,  but  must  refer  them  to 
t^e  common  law  tribunals,  for  adju- 
dication, before  he  can  make  a  de- 
cree for  their  payment.  CurtuT, 
StOwtU,  354 

2.  Where  a  creditor  has  obtained  a 
judgment  against  his  debtor,  in  the 
supreme  court,  and  upon  an  appeal 
to  the  general  term,  an  order  deny- 
ing a  motion  to  set  aside  the  judg- 
ment is  subsequently  made,  and 
from  that  order  an  appeal  is  taken, 
by  the  executor  of  the  defendant, 
after  the  death  of  the  latter,  to  the 
court  of  appeals;  the  surrogate  can- 
not, while  such  appeal  is  irtill  pend- 
ing and  undetermined,  entertain 
jurisdiction  for  the  purpoae  of  en- 
forcing the  payment  of  the  judg- 
ment. A 

8.  His  proper  course  is  to  adjourn  over 
the  proceedings  before  him,  and  sus- 
pend the  accounting  and  distribntioQ 
during  the  pendency  of  the  litigation 
in  the  court  of  appeals.  «b 

4.  Where  the  record  of  proceedings  be- 
fore a  surrogate,  for  the  proof  of  a 
will,  shows  that  the  testator,  at  and 
immediately  before  his  death,  was 
an  inhabitant  of  the  county  where 
the  will  is  proved;  that  all  the 
necessary  parties  were  properly 
brought  into  the  surrogate's  com^ 
and  the  witnesses  duly  examined 
and  their  testimony  recorded  ;  and 
that  in  the  execution  and  publica- 
tion of  the  instrument  all  the  requi- 
sites of  Ube  statute  of  wills  have  been 
duly  complied  with ;  ii  setau  the  ju- 
risdictional fBiCi  of  recidenoe  will  be 
presumed  to  have  been  determined 
by  the  surrogate ;  and  that  the  pro- 
ceedings before  him  cannot  be  at- 
tacked and  subverted,  coUateiaUy, 
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by  proof  that  the  testator  in  fact  re- 
sided in  a  different  coanty,  at  the 
time  of  his  death ;  for  the  purpose 
of  destroying  the  title  to  real  prop- 
erty devised  under  the  will.  JSoUon 
▼.  jBrewiUr,  889 

6.  H  seems  the  court  will  be  reluctant 
to  recognize  it  as  a  rule  of  evidence 
that  the  residence  or  habitation  of  a 
testator  is  open  to  litigation  and  con- 
troversy, long  after  his  will  has  been 
proved  and  admitted  to  recordi  and 
valuable  rights  have  been  acquired 
under  it  %b 


T 


TAXSS  AND  TAXATION. 
See  CoNBTiTunoHAL  Law,  2, 8,  i. 


TENDER. 
See  VsvDOB  and  Pvbchasbb,  6. 


TITLE  TO  PBOPEETT. 

Title  to  property  is  always  held  upon 
the  implied  condition  Uiat  it  must 
be  surrendered  to  the  government, 
either  in  whole  or  in  part,  when  the 
public  necessities,  evidenced  accord- 
!z|g  to  the  established  forms  of  law, 
demand.  Jlie  People  v.  Mayor,  fe, 
of  New  York,  102 


TROVER. 
See  CoMVSBSioM. 


TRUSTEES. 

1.  AUowanoes  and  commissions  to,  and 
charges  against,  trustees  on  their  fi- 
nal accounting.  General  principles 
upon  which  the  account  is  to  bo 
taken.    Dujfy  t.  Duntan,  687 

2.  Where  a  trust  deed  is  silent  as  to 
the  compensation  to  be  paid  to  the 
trustees,  the  law  implies  an  agree- 


ment to  perform  the  services  for  the 
saibe  allowance  which  is  made  by 
statute  to  executors  and  administra- 
tors ;  and  the  court  will  allow  them 
that  amount  tb 

8.  It  is  the  duty  of  trustees  under  an 
assignment  for  the  benefit  of  credit- 
ors, to  keep  the  trust  Amd  entirely 
separate  and  distinct  from  their  own 
moneys.  ib 

4.  If  the  ftmds  are  deposited  In  a  bank 
they  should  be  deposited  to  a  sepa- 
rate account,  and  in  the  names  of 
the  trustees  as  such,  to  the  end  that 
they  can  at  all  times  be  timoed  and 
Identified.  %b 


6.  If  trustees  mingle  the  trust  Amds 
with  their  own  they  commit  a 
breach  of  trust,  and  are  legaUy 
chargeable  with  simple  Interest 
thereon,  althoujg^  they  may  have 
made  no  profit  by  their  use.  «ft 

6.  In  regard  to  trust  property  which 
comes  into  the  hands  of  the  trus- 
tees, an  that  the  eesMs  mte  irusi 
can  claim  Is,  either,  1st  What  the 
trustees  may  have  received  for  It, 
upon  a  fiur  sale  thereof,  together 
with  what  they  may  have  earned  by 
Its  use;  or  2d.  The  value  of  the 
property  &t  the  time  It  came  into 
their  hands.  tb 

7.  When  the  trustees  have  not  derived 
a  profit  firom  the  use  of  property, 
and  the  property  itself  has  been 
lost,  by  their  ikult,  its  value  at  the 
time  of  such  loss  Is  the  measure  of 
the  liability  of  the  trustees.  ib 


8.  It  Is  well  settied  that  trustees  cannot 
be  permitted  to  Use  the  trust  ftmds 
in  commercial  or  other  business 
operations,  at  the  risk  of  the  eesMs 
que  trust ;  and  the  fact  that  a  share 
of  an  item  of  the  trust  property  be- 
longs to  one  of  several  trustees,  In 
his  own  right,  cannot  vary  the  rule. 

ib 

9.  Rule  as  to  costs,  against  or  In  fkvor 
of  trustees,  as  between  them  and  the 
eetMs  que  trust,  and  as  between 
themselves.  ib 

See  JvwxioKtt  6. 


708 


INDEX. 


U 


USUEY. 

1.  Although  a  mortgagor  has  parted 
with  the  fee  of  the  mortgaged  prem- 
IseSi  by  an  awIgnmeDt  of  his  prop- 
erty in  tmst  for  the  benefit  of  cred- 
itors, yet  he  may  maintain  an  acti<m 
to  cancel  and  set  aside  the  mort- 
gage, on  the  grottnd  of  usury. 
Strong  t.  Strickland,  284 

2.  An  action  of  that  nature  cannot  be 
brought  by  the  assignees  of  the 
mortgagor.  *b 

'8.  Whera  a  mortgagor  makes  a  general 
assignment  of  his  property  to  tms- 
Hees,  In  trust  for  the  benefit  of  cred- 
itors, and  conveys  the  mortgaged 
premises  to  the  assignees  upon  the 
same  trust  declared  in  the  assign- 
ment, and  as  a  part  of  the  assigned 
property ;  the  mortgage  debt  being 

^  placed  among  the  preferred  debts 
provided  for  uid  directed  to  be  paid ; 
this  will  not  estop  the  mortgagor 
from  bringing  an  action  to  cancel 
and  set  aside  the  mortgage  on  the 
ground  of  usury.  ib 

4.  To  constitute  usury,  there  must  be 
an  uoJawful  or  cormpt  intent  con- 
fessed orproTed.  The  party  most 
intentionally  take  or  reserve,  direct- 
ly or  indlrectiy,  as  interest  or  ss  a 
compensation  for  giving  time  of  pay- 
ment, more  than  at  the  rate  of  seven 
per  cent  per  annum.  Woodruf  v. 
Hunon,  657 

5.  Two  things  must  concur :  1.  A  giv- 
ing of  time;  and  2.  A  reservati<m  of 
more  than  seven  per  cent  as  a  con- 
sideration for  such  forbearance.    %b 

0,  A  taking  or  receiving  more  than  the 
legal  interest,  by  mistake,  or  for  any 
consideration  other  than  the  for- 
bearance, unless  it  be  merely  color- 
able and  with  intent  to  cover  np 
usury,  will  hot  render  a  transaction 
void  as  being  in  violation  of  the  stat^ 
ute  regulating  the  interest  of  money. 

%b 

7.  The  giving  of  a  sum  of  money  by 
the  debtor,  to  the  creditor,  or  the 
including  of  an  amount  in  addition 
to  the  actual  indebtedness  in  a  se- 
curity given  for  the  real  debt,  as  a 


gift,  win   not   bring  the  secoiity 
wi^in  the  statute  against  usury.  A 

8.  Although  the  making  of  a  nominal 
gift  is,  in  genera],  a  suspicions  cir- 
cumstance, yet  when  it  is  dearly 
established  that  it  is  in  truth  a  gift, 
voluntarily  made,  having  no  con- 

.nection  with  the  time  given  for  the 
payment  of  the  debt,  the  security 
will  be  valid,  whatever  may  have 
been  the  moving  cause  of  the  gift, 
with  the  donor.  A 

9.  If  the  donee  or  creditor  be  innocent 
of  any  intent  to  exact  or  receive 
more  than  the  legal  rate  of  interest, 
his  security  will  be  valid.  ib 


VENDOR  AND  PUKCHASBB. 

1.  Where  a  deed  of  dty  lots  conveys 
the  same  subject  to  a  reservation  or 
covenant  that  five  feet  of  the  front 
thereof  shall  not  be  built  upon  or 
used,  except  for  stepp  &c.,  this  Is  an 
incumhremeB  on  the  lots,  restricting 
the  owner  in  the  use  thereof,  and 
if  not  excepted,  in  a  contract  of  sale 
which  stipulates  for  a  titie  tne  frxwu 
incumbrances,  nor  known  to  the 
purchaser  when  he  bought,  justifies 
him  in  refusing  to  perform.  Jfiittsr 
of  WkiOock^  48 

2.  The  equitable  lien  of  a  vendor,  for 
the  unpaid  purchase  money,  is  nised 
by  the  law,  in  the  absence  of  an 
express  agreement,  because  it  is 
deemed  equitable  that  the  vendee 
shall  not  take  a  perfect,  unincum- 
bered title  to  the  property  until  be 
pays  for  it  And  the  lien  is  lost, 
where  the  parties  have  waived  it ;  or 
where  it  is  obvious  that  they  cod- 
templated  a  different  security  for 
the  purchase  money.  Hart  v.  Vam 
Deutm,  ^ 

8.  Where  the  plaintiff,  for  land  sold  by 
him  to  the  defendants,  received  from 
them,  in  part  payment,  a  tract  of 
land  subject  to  a  mortgage  of  |4000 
which  the  plaintiff  assumed  to  pay, 
and  the  defendants  covenanted  that 
such  tract  of  land  was  free  from  all 
other  incumbrances,  but  the  same 
was  in  fact  sidject  to  the  equitable 
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lieo  of  a  note  for  |900,  giTen  to  D. 
Uia  Tendor  of  the  defendante,  for 
the  purchase  money ;  Held  that  the 
plaintiff,  by  taking  the  cooemuU  of 
the  Tendees  that  t£e  lands  conveyed 
by  the  latter  were  tree  Arom  incum- 
brancee,  had  evinced  his  intention 
to  rely  upon  that  remedy,  for  in- 
demnification, and  had  thereby 
waived  his  equitable  lien,  if  any  he 
bad,  for  the  nupaid  porchaae  money. 
And  that,  at  all  events,  payment  or 
satisfaction,  by  the  plaintiff,  of  the 
incumbrance  created  by  the  note, 
or  eviction  thereunder,  was  a  con- 
dition precedent  to  the  enforcement 
of  such  an  equitable  lien.  4b 

4.  There  must  be  a  substantive  cause 
of  action,  existing  in  the  plaintiff 
at  the  commencement  of  the  suit, 
and  the  action  cannot  rest  upon 
facts  subsequently  arising.  ib 

6.  Where  a  vendor  asks  to  have  the 
contract  of  sale  rescinded,  on  the 
ground  of  Araud,  it  Is  sufficient  for 
him  to  produce  and  cancel  upon  the 
trial,  the  notes  given  for  the  pur- 
chase money.    SteveruJ,  Bjfdef  171 

6.  If  since  the  purchase,  the  purchaser 
has  assigned  all  his  property  to 
trustees  in  trust  for  the  benefit  of 
creditors,  and  the  assignees  ara  in 
possession  of  the  property,  a  tender 
of  the  money  or  property  received 
by  the  vendor,  upon  the  sale,  may 
properly  be  made  to  the  assignees 
instead  of  the  purchaser.  ib 

7.  The  rule  that  where  property  has 
been  taken  ioriiauAy  or  ftHomowHy 
no  title  passes,  and  the  owner  is  en- 
titled to  reclaim  the  property  wher- 
ever it  can  be  found,  does  not  apply 
to  a  case  where  the  possession  has 
been  acquired  by  purchase  and  de- 
Uvery.  %b 

8.  When  there  is  a  contract  of  salo  and 
an  actual  delivery  pursuant  to  it,  a 
Utle  to  the  property  passes,  but  the 
sale  is  voicbible  and  defeasible,  as 
between  vendor  and  vondee,  at  the 
election  of  the  vendor,  if  obtained 
by  fiilse  and  fraudulent  represent- 
ations. And  the  vendor  can  reclaim 
his  property,  as  against  the  vendee, 

*  or  any  person  but  a  bona  fide  pur- 
chaser without  notice  of  the  fhind, 
upon  a  prompt  return  of  whatever 
has  been  paid  upon  the  contract.  A 


0.  An  election  by  the  vendor,  to  re- 
scind, when  distinctly  and  definitely 
made,  cancels  and  puts  an  end  to 
the  contract,  in  iciot  and  restores 
the  vendor  to  his  original  title  as 
general  owner  of  the  property,  and 
leaves  the  parties  in  their  original 
position  in  respect  to  the  title.      ib 

10.  If  nothing  has  been  received  by 
the  vendor,  towards  the  purchase 
money,  notice  of  his  election  to  re- 
scind the  contract,  with  a  demand 
of  the  property,  will  entitle  him  to 
reclaim  it  of  any  person  who  may 
have  it  in  his  possession.  A 

11.  If  anything  has  been  paid  by  the 
purchaser  the  vendor  must  restore, 
it,  or  offer  to  restore  it,  before  he 
can  claim  to  have  the  contract  of 
sale  rescinded ;  and  he  must  keep 
his  tender  good.  A 

1%  A  vendor,  who  wishes  to  rescind 
the  contract  of  sale  or  to  hold  the 
purchaser  to  a  performance  on  the 
day  appointed,  should  have  his  deed 
prepared  and  executed,  ready  to  be 
delivered  on.  the  payment  of  the 
purchase  money «  McWHUamt  v. 
Lang,  194 

18.  When  the  time  tot  the  payment  of 
the  purchase  money  is  not  an  essen- 
tial ingredient  in,  or  inducement  to, 
the  execution  of  a  contract  of  sale 
and  purchase,  the  payment  or  tender 
may  be  made  within  a  reasonable 
time  after  the  day  named.  ib 

14.  A  purchaser,  seeking  the  aid  of  a 
court  of  equity  to  enforce  a  specific 
performance,  must  apply  promptly. 
If  he  slumbers  upon  his  rights  for 
five  years  after  becoming  entitled  to 
a  conveyance,  a  specific  performance 
will  not  be  decreed,  but  he  will  be 
left  to  his  remedy,  if  any  ho  has,  by 
an  action  for  damages.  & 

15.  In  an  action  to  recover  the  pos- 
session of  goods  alleged  to  have 
been  obtained  fhiudidendy,  the 
plaintiff  may  declare  generally, 
claiming  the  property  as  his,  and 
give  the  special  facts  in  evidence, 
on  the  trial,  to  establish  the  fraud. 
Bliii  V.  CoUU,  822 

16.  Where  a  purchase  of  goods  Is  ef- 
fected by  means  of  fimudnlent  rep- 
resentations, the  sale  bebig  upon 
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credit  and  the  property  absolutely 
deliTered,  the  contract  of  sale  is 
merely  ToidablOiand  passes  the  title, 
which  remains  In  the  purchaser, 
Until  the  vendor  elects  to  disaffirm 
It,  as  he  has  the  right  to  do,  within 
a  reasonable  time  alter  the  discovery 
of  the  fraud,  while  the  property  re- 
mains in  the  hands  of  the  purchaser, 
or  at  any  time  before  it  has  passed 
to  a  bonaflde  purchaser.  ib 

17.  The  assignee  of  the  fraudulent 
yendee,  under  an  assignment  for  the 
benefit  of  creditors,  stands  in  the 
place  of  his  assignor,  and  has  no 
higher  right  of  property  than  the 
latter*  4b 

18.  In  case  of  an  assignment  by  the 
fhiudulent  vendee,  it  is  sufficient  for 
the  vendor  to  give  notice  to  the 
assignee,  of  the  tnud  and  of  his 
claim  or  election  to  rescind  the  con- 
tract, and  to  demand  the  goods  of 
him.  ib 

19.  Where  there  is  no  pretense  that 
the  assignee  was  a  party  to,  or  cog- 
nizant of,  the  fraud,  he  is  not  bound 
to  give  up  the  goods  until  he  has 
been  required  to  do  so  by  the  ven- 
dor, upon  a  distinct  demand,  with 
notice  of  an  explicit  assertion  of 
his  claim  that  the  goods  were  ob- 
tained by  ftuud.  ib 

20.  Such  demand  must  be  made  by 
the.  vendor,  in  person  or  by  some  one 
duly  aumori^ed  by  the  vendor  to 
mak^jtd.  J^M^equeni  rcUifieation, 
by  the  Veqpon.of  an  unauthorized 
demand  made  by  a  person  assuming 
to  act  on  h1^>  behalf,  will  not  be 
sufficient  to  kv^id  the  sale,  and  to 
entitle  the  vendor  to  sue  for  the 
conversion  of  the  goods.  ib 

See  Shbbiff*8  Salb. 


w 

WAIVER. 

See  JvsTicBs'  Coubtb,  6. 
Mishombb. 

PBOMtSBOBT  NoTBB,  1* 


WARRANTY. 

1.  A  grantee  will  not  be  prejudiced  in 
his  claim  under  a  covenant  Of  war- 1 


ranty,  by  a  Callnre  to  take  tlie  aetoal 
possession  of  the  premises  immedl* 
ately.  He  has  the  right  to  leave 
them  vacant,  if  he  chooses,  and  the 
fact  that  he  might,  by  taking  imme- 
diate possession,  have  prevented  a 
mortgagee  from  becoming  mort<ga- 
gee  in  possession  until  the  grantee 
should  resort  to  legal  proceedingi, 
will  not  affect  the  right  of  the  lat- 
ter under  the  ooveoank  Witukm 
V.  McOaU,  S41 

2.  If  the  right  of  a  mortgagee  in  pos- 
session exists  at  the  time  of  the  con- 
veyance of  the  premises  to  a  pur- 
chaser,  in  fee,  and  such  mortgagee 
can,  by  virtue  of  that  right,  now  re- 
sist the  claim  of  the  grantee  to  the 
possession,  and  does  in  ftetrsslst 
such  claim,  the  covenant  of  war- 
ranty is  broken,  and  an  aotlon  can 
be  maintained  thereon.  ib 


WATER. 
See  Stbxaju. 


WILL. 

Chfuirvetion  oft  in  particulair 

Barker.  Cn»by,  184. 
WQson  V.  ITtZsoji,  828. 


Whai  paeeee  hjf.    See  Dbtibb. 

See  BiTBBOOATB. 

WITNESS. 

1.  An  attorney,  employed  by  a  mort- 
gagee to  draw  a  bond  and  mortgage, 
and  who  acts  for  him  at  the  execu- 
tion and  delivery  of  the  instruments, 
not  being  employed  by  the  mortga- 
gor in  the  capacity  of  attorney, 
counsellor  or  negotiator  in  regard  to 

'  the  bond  and  mortgage,  is  a  compe- 
tent witness  to  prove  the  considera- 
tion of  the  mortgage,  and  what 
transpired  between  the  iMrties,  and 
between  himself  and  the  mortgagor, 
upon  the  occasion  of  giving  the 
mortgage ;  facts  thus  coming  to  Ida 
knowledge  not  being  pririleged 
communications,  within  the  rule  on 
that  subject.     Woodruf  v.  Surmm, 

667 
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%  The  ftttoraey  is  a  competent  witness 
to  prove  the  negotiation  and  agree- 
ment between  the  parties;  or  be- 
tween the  mortgagor  and  himself  as 
the  attorney  and  agent  of  the  mort- 
gagee, ib 

8.  Under  the  provisions  of  the  code,  a 
party  to  an  action  may  not  only  be 
examined,  at  the  option  of  the  ad- 
Terse  party,  in  the  same  manner  as 
any  other  witness,  bat  he  may  also 
be  required  and  compelled  to  pro- 
dace,  on  snch  examination,  books, 
papers,  Ac  which  are  under  his  con- 
trol.   Brett  T.  Bucknam,  666 

4.  The  proper  mode  of  proceeding,  un- 
der an  order  for  the  examination  of 
a  party,  where  a  production  of  boo](8 
^  &U0.  is  sought,  18  to  continue  the  ex- 
amination of  the  witness  until  it  shall 
be  ascertained  whether  or  not  he  has 

y  under  his  control  any,  and  if  any, 
what  books  or  papers,  admissible  as 
evidence  in  the  action  or  necessary 
for  the  purposes  of  the  examina> 
tion ;  and  then  for  the  Judge  to  di- 
rect what  books  or  papers  (if  any^ 
sh^  be  produced,  and  when  and 
where  they  shall  be  produced.      %b 

6.  A  party  calling  his  adversary  as  a 
witness  has  no  right  to  examine  any 
books  or  papers,  or  parts  of  books 
or  pq;Mr8,  which  are  neither  perti- 


nent to  the  issues  in  the  action,  nor 
connected  with,  or  relevant  to,  the 
matters  in  controversy.  4b 


WORK  AND  LABOR. 

1.  Where,  under  a  contract  of  hiring 
for  a  specified  period,  at  a  fixed  sal- 
ary, the  person  employed  continues 
to  render  services  beyond  that  peri- 
od, he  will  be  entitled  to  compensa- 
tion at  the  same  rate,  for  the  addi- 
tional Ume.  FotZ  v.  Tk*  Jtrwy 
LUtU  FdOs  Mdwttf.  Co,,  664 

2.  A  continuance  in  the  employment 
,of  the  hirer,  with  the  consent  of  the 
latter,  after  the  expiration  of  the 
time  specified  in  the  agreement,  is 
equivalent  to  a  new  hixing  upon  the 
same  terms,  %b 

8.  The  fact  that  the  employer  does  not 
continue  to  carry  on  his  business 
during  a  portion  of  the  time,  and 
that  during  that  interval  there  is 
nothing  for  the  employee  to  do,  in 
one  of  the  capacities  in  which  be  is 
employed,  will  not  affsct  the  con- 
struction of  the  contract,  or  the  Ua- 
biUties  of  the  parties.  A 

89§  aobxsksvt, 
Damaou,  4, 


BHI)  or  TOLXT¥S  THIBTT«TWO. 
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